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PRACTICE  REPORTS. 


SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  WILLIAM 
FONTAINE  BRUFF,  THE  BROOKLYN  ELEVATED  RAILWAY 
COMPANY  and  others. 

Action  against  directors,  Ac.,  of  a  corporation  for  misconduct — By  whom 
action  to  be  brought — When  attorney-general  must  bring  action  —  Power 
of  the  court  to  appoint  a  receiver — Practice — Code  of  Civil  Procedure, 
sections  1781,  1782,  1808,  1810. 

The  attorney-general,  in  behalf  of  the  people  of  the  state,  may  maintain 
an  action  ' '  against  one  or  more  trustees,  directors,  managers  or  other 
officers  of  a  corporation  to  procure  a  judgment  *  *  *  compelling 
the  defendants  to  account  for  their  official  conduct  in  the  management 
and  disposition  of  the  funds  and  property  committed  to  their  charge," 
and  "  compelling  them  to  pay  the  corporation  which  they  represent,  or 
its  creditors,  any  money,  and  the  value  of  any  property  which  they  have 
acquired  to  themselves,  or  transferred  to  others,  or  lost  or  wasted,  by  a 
violation  of  their  duties,"  and  "suspending  a  defendant  from  exercising 
his  office  when  it  appears  that  he  has  abused  his  trust"  (Code  of  Civil 
Procedure,  sections  1781,  1782). 

By  section  1808  of  the  Code  of  Civil  Procedure  the  attorney-general  "must 
bring  an  action"  for  the  purposes  just  enumerated,  "if,  in  his  opinion, 
the  public  interests  reqiiire  that  an  action  should  be  brought;"  and  by 
section  1810,  in  an  action  brought  for  the  objects  specified,  by  the 
attorney-general,  the  court  has  power  to  appoint  a  receiver  of  the  prop- 
erty of  the  corporation. 

When  the  president  of  a  railroad  company  makes  a  contract  with  himself 
for  the  construction  of  a  railway;  when  he  obtains  all  the  securities, 
stock  and  bonds  under  the  pretense  of  paying  the  nominal  contractor; 
when  as  chief  engineer  he  makes  to  himself  as  contractor  certificates  of 
work  done,  and  then  as  president  pays  himself  many  hundred  thousand 
dollars  in  advance  of  what  the  nominal  contractor  was  entitled  to  receive 
under  the  contract  for  construction,  ample  cause  is  shown  for  the 
appointment  of  a  receiver,  and  the  command  of  the  statute  to  the  attor- 
ney-general that  he  "  must  bring  an  action,"  becomes  imperative. 
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Although  it  is  true  that,  under  section  1782  of  the  Code  of  Civil  Procedure, 
a  creditor  of  the  corporation,  or  a  trustee,  director,  manager  or  other 
officer  of  the  corporation  could  bring  an  action,  not  to  suspend  or  remove 
a  director,  but  to  recover  for  the  corporation  the  assets  and  property 
which  its  officers  had  wasted,  it  is: 

Held,  that  an  action  which  had  been  so  brought  by  K. ,  one  of  the  directors 
and  one  of  the  defendants  herein,  in  which  P.,  one  of  the  defendants 
herein  was  made  receiver,  is  no  bar  to  the  action  brought  by  the  state 
through  its  attorney -general  as  required  by  section  1808  of  the  Code. 

Ulster  Special  Term,  November,'\&§0. 
MOTION  by  plaintiffs  for  a  receiver. 

S.  W.  Enevals,  Ashbel  Green,  George  W.  Wingate  and  E. 
Lauterbach,  for  motion. 

Thomas  M.  North,  H.  H.  Morse  and  A.  Schoonmalcer, 
opposed. 

"WESTBROOK,  J.  —  The  application  for  a  receiver  and  an 
injunction  in  this  action  was  made,  and  the  questions  involved 
therein  fully  argued  three  days  since,  but  the  pressure  of  other 
official  duties  prevented  an  immediate  examination,  and  the 
continuance  of  such  pressure  precludes  as  full  a  discussion  of 
its  merits  as  would  otherwise  be  attempted. 

The  Brooklyn  Elevated  Railway  Company  was  originally 
incorporated  by  a  special  act  of  the  legislature  of  this  state, 
passed  on  the  26th  day  of  May,  1874  (chapter  585  of  Laws 
of  1874),  which  original  act  of  incorporation  was  amended  in 
1875  (chapter  422,  Laws  of  1875),  and  in  1879  (chapter  350 
of  Laws  of  1879). 

By  its  charter  the  said  railway  company  was  "  authorized 
and  empowered  to  construct,  maintain  and  operate  an  elevated 
railway  between  the  proposed  terminus  on  the  Brooklyn  side 
.of  the  East  River  Suspension  Bridge  and  "Wood  Haven,  in  the 
town  of  Jamaica,  county  of  Queens  and  state  of  New  York," 
the  route  between  such  points  being  designated,  subject  to 
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an  alteration  thereof  by  the  common  council  of  the  city  of 
Brooklyn. 

The  complaint  charges  official  misconduct  and  waste  of  the 
property  of  the  company  by  the  officers  thereof,  W.  Fontaine 
Bruff,  .W.  Hawkins  Bruff,  Henry  Y.  Bruff,  Richard  G.  Phelps 
and  Edwin  S.  Keeler,  and  asks :  1st.  That  such  officers,  they 
being  defendants  in  the  action,  should  be  compelled  to  account 
for  their  official  conduct  in  the  management  of  the  corpora- 
tion and  its  property.  2d.  That  they  should  also  be  suspended 
from  their  offices.  3d.  That  the  corporation  and  the  said 
officers  should  be  enjoined  from  receiving  any  debt  or  demand 
due  to  the  railway  company,  and  from  paying  out  or  transfer- 
ring any  money  or  property  belonging  to  it.  4th.  That  a 
receiver  or  receivers  of  the  property  of  the  defendant,  the 
Brooklyn  Elevated  Eailway  Company,  be  appointed  by  the 
court  with  the  usual  powers  of  receivers  in  like  cases ;  and 
5th.  That  the  plaintiffs  shall  have  such  further  or  other  relief 
in  the  premises,  as  to  the  court  shall  seem  just,  together  with 
the  costs  of  this  action. 

The  present  motion  is  for  an  injunction  and  receiver,  and 
is  brought  to  a  hearing  upon  an  order  to  show  cause,  granted 
on  the  30th  day  of  October,  1 880.  In  the  disposition  thereof 
the  following  points  will  be  considered  :  1st.  The  power  of 
the  court  to  grant  the  relief  asked.  2d.  The  facts  proved ; 
and  3d.  The  objections  made  to  the  present  application. 

By  sections  1781  and  1782  of  "  the  Code  of  Civil  Procedure  " 
the  attorney-general,  in  behalf  of  the  people  of  the  state,  may 
maintain  an  action  "  against  one  or  more  trustees,  directors, 
managers  or  other  officers  of  a  corporation  to  procure  a  judg- 
ment *  *  *  compelling  the  defendants  to  account  for 
their  official  conduct  in  the  management  and  disposition  of 
the  funds  and  property  committed  to  their  charge,"  and 
"compelling  them  to  pay  to  the  corporation  which  they 
represent,  or  its  creditors,  any  money,  and  the  value  of  any 
property  which  they  have  acquired  to  themselves,  or  trans- 
ferred to  others,  or  lost  or  wasted,  by  a  violation  of  their 
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duties,"  and  "suspending  a  defendant  from  exercising  his 
office  when  it  appears  that  he  has  abused  his  trust,"  and  for 
various  other  purposes  as  are  in  said  section  1781  specified. 

By  section  1808  of  the  Code  it  is  declared  that  the  attorney- 
general  "  must  bring  an  action  "  for  the  purposes  just  enumer- 
ated, and,  also,  for  other  purposes  mentioned  in  such  section, 
"  if,  in  his  opinion,  the  public  interests  require  that  an  action 
should  be  brought ; "  and  by  section  1810,  in  an  action 
brought,  for  the  objects  specified,  by  the  attorney-general,  the 
court  has  power  to  appoint  a  receiver  of  the  property  of  the 
corporation. 

These  provisions  make  it  clear  that  the  application  is  regu- 
lar, provided  the  facts  shown  justify  it.  What  is  established  ? 

The  Messrs.  Bruff  and  Keeler  are  now  directors  of  the 
company.  W.  Fontaine  Bruff  was  the  president  and  chief 
engineer  of  the  company,  and  the  defendant  Richard  G. 
Phelps  was  a  director  until  a  very  recent  day. 

On  September  1,  1879,  the  railway  company  executed  a 
mortgage  to  The  Farmers'  Loan  and  Trust  Company  of  the 
city  of  New  York  to  secure  bonds  of  $1,000  each,  to  the 
amount  of  $3,500,000,  but  by  the  terms  of  the  mortgage  and 
the  bonds  issued  thereunder  the  issue  of  such  bonds  was  to 
be  limited  and  confined  to  350  bonds  for  each  mile  of  said 
railroad. 

The  contract  for  the  construction  of  the  railway  bears  date 
the  7th  day  of  February,  1879,  and  purports  to  have  been 
made  with  Robert  B.  Floyd-Jones.  By  its  terms  the  con- 
tractor was  to  be  paid  for  each  completed  mile  of  road  by 
the  issue  and  delivery  to  him  of  350  bonds  of  $1,000  each, 
and  $500,000  of  the  capital  stock  of  said  company,  but  the 
issue  was  not  to  be  Jn  advance  of  the  completion  of  the  road 
unless  the  bonds  were  sold  ;  in  which  case  the  proceeds  were 
to  be  paid  out  no  faster  to  the  contractor  than  as  the  work 
was  completed. 

Prior  to  the  actual  execution  of  the  contract  with  R.  B. 
Floyd-Jones  for  the  construction  of  the  road,  and  on  the  24th 
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day  of  December,  1878,  the  said  contractor  had  in  writing 
assigned  said  contract  to  the  defendant  "W.  Fontaine  Bruff, 
then  and  afterwards  the  president  and  chief  engineer  of  the 
railroad  company,  as  the  same  was  "  set  forth  in  letters  and 
documents  dated  from  llth  to  24th  December  (1878)  instant ; " 
and  after  the  actual  execution  of  such  contract  of  construction, 
and  on  the  very  day  of  the  date  thereof  (February  8,  1879), 
the  said  Floyd-Jones  made  another  and  formal  assignment 
thereof  to  the  said  Bruff.  Both  assignments  were  to  Bruff, 
as  trustee,  but  who  the  parties  interested  were,  if  other  than 
Bruff,  does  not  appear. 

The  interests  of  the  corporation  in  the  execution  of  the 
contract  were  entrusted  to  W.  Fontaine  Bruff,  W.  Hawkins 
Bruff,  Harry  Y.  Bruff,  Eichard  G.  Phelps  and  Edwin  S. 
Keeler ;  and  they  also  obtained  all  the  stock  and  bonds  of  the 
company. 

Not  a  single  mile  of  railroad  has  yet  been  built,  but 
$1,203,000  of  the  mortgage  bonds  have  been  issued,  also 
$225,000  of  scrip  bonds,  and  capital  stock  to  the  amount  of 
$5,000,000 ;  and  obligations  to  issue  and  deliver  stock  to  the 
amount  of  $1,500,000  more  have  also  been  delivered.  In 
other  words,  after  an  expenditure  of  stock  and  bonds  to  the 
amount  of  $7,928,000,  not  a  mile  of  road  is  completed,  and 
the  26th  day  of  May,  1881,  by  which  date  the  structure  must 
be  finished  under  penalty  of  forfeiture  of  charter,  is  rapidly 
approaching. 

The  contracts  for  the  construction  of  the  road  purport  to 
be  signed  by  W.  Fontaine  Bruff,  as  president  of  the  railway 
company,  in  its  behalf,  and  by  R.  B.  Floyd-Jones  in  his  own. 
The  certificates,  under  which  hundreds  of  thousands  of 
dollars  have  been  paid  to  the  assignee  of  the  contract,  W. 
Fontaine  Bruff,  are  signed  by  himself  thus :  "  W.  Fontaine 
Bruff,  C.  E.,  Engineer-in-Chief." 

Many  other  facts  are  shown,  but  they  will  not  be  herein 
recited,  as  those  which  have  been  stated  are  sufficient  to  war- 
rant action.  When  the  president  of  a  railroad  company 
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makes  a  contract  with  himself  for  the  construction  of  a  rail- 
way ;  when  he  obtains  all  the  securities,  stock  and  bonds 
ander  the  pretense  of  paying  the  nominal  contractor ;  when 
as  chief  engineer  he  makes  to  himself  as  contractor  certificates 
of  work  done,  and  then  as  president  pays  himself  many 
hundred  thousand  dollars  in  advance  of  what  the  nominal 
contractor  was  entitled  to  receive  under  the  contract  for  con- 
struction, ample  cause  is  shown  for  the  appointment  of  a 
receiver,  and  the  command  of  the  statute  to  the  attorney- 
general  that  he  "  must  bring  an  action,"  becomes  imperative. 

Now,  what  answer  is  made  to  the  application  ?  None  of 
the  facts  herein  detailed  are  denied.  On  the  contrary,  they 
are  all  admitted,  but  it  is  claimed  that  Mr.  Edwin  S.  Keeler, 
one  of  the  defendants  herein,  had  already  brought  a  suit 
against  the  Messrs.  Bruff  and  The  Brooklyn  Elevated  Rail- 
way Company,  making  allegations  similar  to  those  made  in 
this  action,  in  which  Mr.  Richard  G.  Phelps,  one  of  the 
defendants  herein,  was  made  receiver,  and  afterwards,  on  the 
petition  of  said  Phelps,  as  receiver,  Mr.  Wagstaff  was  made 
a  coreceiver  with  him,  and,  therefore,  the  present  motion 
should  be  denied. 

Before  dealing  with  the  legal  questions  which  have  been 
presented  in  connection  with  this  objection,  it  is  well  to  see 
who  and  what  Messrs.  Keeler  and  Phelps  are. 

Edwin  S.  Keeler,  though  a  director  of  said  company,  was 
an  employe  of  his  codcfendant  Richard  G.  Phelps,  holding 
one  share  of  stock  therein  transferred  to  him  by  W.  Fontaine 
Bruff.  He  was  made  a  director  on  the  second  Tuesday  in 
June,  1880,  but  Mr.  W.  Fontaine  Bruff  held  his  written 
agreement  to  resign  as  director  whenever  Bruff  requested  him 
BO  to  do. 

Richard  G.  Phelps  was  a  director  of  the  corporation  during 
its  gross  mismanagement  by  Bruff,  and  was  either  cognizant, 
or  ought  to  have  been,  of  the  whole  thereof.  As  receiver 
he  will  be  called  upon  to  investigate  his  conduct  as  director, 
and  however  much  he  may  be  disposed  to  act  fairly,  he  occu- 
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pies  the  singular  and  impossible  position  of  representing 
interests  as  receiver,  which  are  in  direct  antagonism  to  his 
own  as  an  individual  (McArdle  agt.  Barney,  50  Howard 
Pr.,  97 ;  see  pages  103,  104).  Phelps  had  also  signed  a  writ- 
ten agreement  to  resign  as  director  whenever  Bruff  demanded 
it,  thereby  evidencing  his  subserviency  to  the  very  party 
towards  whom  he  professes  to  occupy  a  position  of  antagonism. 

Various  parties  had  threatened  legal  proceedings  when  Mr. 
Keeler  instituted  his  action  with,  as  the  facts  fully  satisfy  me, 
the  full  consent,  approbation  and  co-operation  of  Bruff.  In 
that  suit,  as  has  been  previously  stated,  Mr.  Phelps,  and  after- 
wards Mr.  Wagstaff  was  added,  was  made  receiver.  Of 
course,  in  making  that  appointment,  the  court  was  uninformed 
of  Mr.  Phelps  and  Mr.  Keeler's  connection  with  the  very 
frauds  which  they  alleged,  and  in  utter  ignorance  thereof 
its  order  was  made.  Ought  that  order  to  be  a  bar  to  this 
application  ? 

It  is  true  that,  under  section  1782  of  the  Code,  Mr.  Keeler, 
as  a  director  of  the  corporation,  could  bring  an  action,  not  to 
suspend  or  remove  a  director,  but  to  recover  for  the  corpora- 
tion the  assets  and  property  which  its  officers  had  wasted ;  but 
the  attorney-general  can  also  bring  an  action  for  that  purpose, 
and  for  the  additional  one  of  suspending  and  removing  direct- 
ors. The  action  begun  by  Keeler  can  only  afford  partial  relief 
at  best ;  and  though  it  was  brought  in  good  faith  and  for  the 
purposes  it  professes,  which  I  do  not  believe,  I  should  be 
loath  to  hold  that  it  was  a  bar  to  the  one  brought  by  the  state, 
which  alone  can  grant  complete  relief.  Is  a  remedial  statute, 
passed  for  grave  and  salutary  reasons,  to  be  nullified  by  any 
such  narrow  construction  as  that  on  which  this  objection 
rests  ?  Is  it  possible  that  the  officers  who  have  defrauded 
a  corporation  can,  when  they  fear  action  by  the  attorney- 
general,  cause  a  suit  to  be  instituted  by  one  of  their  confeder- 
ates, place  all  the  property  and  assets  of  the  corporation,  by  a 
formal  order  of  the  court,  but  made  by  a  suppression  of  truth, 
into  the  hands  of  another  confederate,  and  thus  controlling  all 
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as  much  as  ever,  successfully  defend  an  honest  suit  by  the 
highest  law  officer  of  the  state  to  protect  honest  creditors  and 
shareholders  ?  If  this  can  be  done,  then  justice  is  mockery 
and  laws  are  mere  waste  paper.  Besides,  section  1808  of  the 
Code  requires  the  attorney-general,  as  we  have  already  said, 
to  bring  this  action.  Upon  that  duty  no  restraint  or  limita- 
tion whatever  is  put,  and  that  cannot  be  a  sound  construction 
of  another  section  of  the  same  statute  giving  permission  to 
another  person  to  bring  an  action  for  some  of  the  same  pur- 
poses, which  makes  one  brought  thereunder  a  bar  to  that  which 
a  high  state  official  is  imperatively  commanded  to  institute. 

Rule  87  of  this  court  is  also  cited  in  opposition  to  this 
motion.  That  rule  was  adopted  prior  to  the  present  Code. 
The  latter,  as  has  been  already  shown,  gives  the  court  full 
power  to  appoint  a  receiver  in  this  action  ;  and  no  rule  of  the 
court,  prior  or  subsequent,  can  modify  the  statute. 

Perhaps,  if  Rule  87  were  literally  construed,  as  the  princi- 
pal place  of  business  of  the  corporation  is  at  "No.  48  Wall 
street,  New  York  city,  the  appointment  of  receivers  in  the 
Keeler  aqtion,  which  was  in  Kings  county,  was  bad.  There 
is  no  occasion,  however,  so  to  hold.  The  rule  does  not  abro- 
gate the  statute,  and  any  construction  thereof  which  would 
permit  a  collusive  receivership  and  a  collusive  suit  to  bar  a 
1>ona  fide  application  by  the  attorney-general  will  not  be 
adopted,  even  though  its  language,  literally  construed,  favored 
the  objection  more  strongly  than  it  does,  and  though  the  Code 
had  not  since  been  enacted.  Very  clearly  neither  the  spirit  nor 
intent  of  the  rule  favors  the  defendants.  It  was  adopted  to 
promote  justice  and  not  injustice,  and  it  requires  a  substantial 
and  honest  previous  appointment  to  be  a  bar  to  a  new  appli- 
cation, and  no  fraudulent  cover  under  the  forms  of  law  can 
prevent  the  recovery  of  a  corporation's  property  from  the 
possession  of  dishonest  officers  thereof. 

No  order  is  asked  to  remove  receivers  appointed  in  another 
action.  What  is  demanded  is  an  appointment  in  this  action, 
and  that  relief  must  be  granted.  Which,  whether  those 
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appointed  in  this  or  in  the  other  action,  shall  hold  and  take  the 
property  is  a  question  for  another  proceeding.  A  collusive 
suit,  and  a  collusive  prior  appointment,  cannot  bar  action  look- 
ing to  justice.  The  honest  creditors  must  be  protected,  and 
such  person  or  persons  as  they  may  nominate  will  be  appointed 
for  the  trust. 

No  reflection  whatever  is  intended  to  be  made  upon  Mr. 
"Wagstaff.  No  complicity  in  past  actions  with  the  officers  of 
the  defendant  corporation  is  shown,  but  he  was  appointed  at 
their  instance  and  by  their  request,  with  the  intent,  probably, 
on  their  part,  to  give  a  color  of  fairness  to  their  proceeding. 
If  he  is  continued  he  can  only  be  with  the  consent  of  those 
who  hold  the  honest  obligations  of  the  corporation,  and  by 
severing  his  connection  with  those  with  whom  he  is  associated. 


K  Y.  SUPERIOR  COURT. 

AN  ASSOCIATION  FOB  THE  RELIEF  OF  RESPECTABLE  AGED 
INDIGENT  FEMALES,  &c.,  agt.  ALEXANDER  EAGLESON  and 
others. 

Interest — Effect  of  change  of  statute  upon  a  contract  which  has  matured 
before  such  change. 

Upon  a  contract  for  the  payment  of  a  sum  certain  on  which  interest  at 
seven  per  cent  was  lawfully  payable  prior  to  January  1,  1880,  by  the 
terms  of  the  contract,  the  rate  agreed  upon  continues  as  part  of  the 
unimpairable  obligation  of  the  contract  until  judgment,  notwithstanding 
the  change  in  the  statute  and  though  the  contract  matured  before  such 
change. 

Special  Term,  November,  1880. 

MOTION  for  the  confirmation  of  the  report  of  the  referee 
computing  amount  due  and  for  judgment  of  foreclosure. 
VOL.  LX          2 
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William  Venvill,  attorney,  and  M.  A.  Kursheed,  of  counsel 
for  motion. 

J.  W.  ITawes,  as  guardian  ad  litem,  for  infant  defendant 
Edward  Eagleson. 

FREEDMAN,  J.  —  The  question  as  to  the  proper  rate  of 
interest  to  be  allowed  in  this  case  upon  the  principal  sum  due 
upon  the  bond  and  mortgage,  is  a  very  important  and  novel 
one.  As  such  it  has  received  careful  attention. 

By  chapter  538  of  the  Laws  of  1879,  it  was  provided  that 
the  rate  of  interest  for  the  forbearance  of  any  money,  goods 
or  things  in  action  should  be  six  per  cent.  That  act,  by  its 
terms,  took  effect  on  the  1st  of  January,  1880,  but  it  expressly 
provides  that  nothing  contained  therein  shall  be  so  construed 
as  in  any  way  to  affect  any  contract  or  obligation  made  before 
the  passage  of  the  act. 

The  bond  and  mortgage  in  question  were  made  in  1870  to 
secure  the  payment  of  the  sum  of  .$8,000  at  the  expiration  of 
three  years  from  the  date  thereof,  together  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum,  the  then 
existing  legal  rate,  to  be  computed  from  the  date  thereof  and 
payable  semi-annually  thereafter. 

As  the  act  of  1879  was  to  have  only  a  prospective  opera- 
tion, and  especially  under  the  saving  clause  contained  therein, 
the  rate  of  seven  per  cent  was  continued  in  force  at  least  up 
to  January  1,  1880.  Whether  it  can  be  continued  in  this 
case  until  the  entry  of  judgment  depends  upon  the  question 
whether  the  payment  of  interest  after  default  made  consti- 
tutes part  of  the  unimpairable  obligation  of  the  contract,  or  of 
the  remedy  provided  by  law  for  its  enforcement.  The  pre- 
cise question  does  not  seem  to  have  been  determined  in  this 
state.  In  Lee  agt.  Davis  (1  A.  K.  Marshall  [-ffy.],  397)  it 
was  held  that  'the  rate  of  interest  to  be  allowed  on  a  promis- 
sory note  relates  to  the  right  and  not  to  the  remedy,  and  is 
governed  by  the  law  as  it  stood  at  the  date  of  the  note. 
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In  Bates  agt.  Wernwag  (4  Black/.  \_Ind.~],  272)  the  plaintiff, 
notwithstanding  the  change  by  statute,  was  held  entitled  to 
interest  up  to  the  time  of  the  recovery  at  the  rate  mentioned 
in  the  note. 

MyricJc  agt.  Battle  (5  Florida,  345)  was  an  action  upon  a 
note  dated  March  14,  1844,  payable  .one  day  after  date.  At 
the  date  of  the  note  the  statute  provided  that  where  no  rate 
of  interest  was  expressed  in  the  contract,  no  higher  rate  than 
eight  per  cent  should  be  charged.  On  the  day  after  the  exe- 
cution of  the  note  the  statute  was  altered  by  reducing  the  rate 
to  six  per  cent.  The  court  held  :  Upon  both  principle  and 
authority  the  respondent  is  entitled,  as  of  right,  to  recover 
eight  per  cent.  All  contracts  for  the  payment  of  money  bear 
interest  after  maturity,  though  silent  on  the  subject,  unless 
there  is  an  express  stipulation  to  the  contrary.  *  *  * 
When  the  contract  is  silent  as  to  the  interest,  as  in  this  case, 
the  law  will  imply  an  understanding  on  the  part  of  the  debtor 
to  pay  the  legal  rate ;  and  this  implied  understanding  is  not 
only  supported  by  mercantile  usage  in  all  commercial  instru- 
ments of  a  negotiable  nature,  but  because  interest  is  considered 
as  a  legal  incident  to  every  debt,certain  in  amount  and  payable 
at  a  certain  time.  *  *  *  The  interest,  though  an  incident 
to  the  debt,  is  impliedly  a  part  of  the  contract,  and  the  con- 
tracting parties  are  to  be  presumed  to  have  had  reference  to 
the  law  as  it  existed  at  the  time  the  contract  was  made,  and> 
as  a  consequence,  no  statute  altering  the  rate  of  interest  can 
be  made  to  affect  contracts  entered  into  before  its  passage, 
otherwise  the  obligation  of  the  contract  would  be  impaired, 
for  the  Constitution  in  this  respect  recognizes  no  distinction 
between  express  and  implied  contracts: 

But  in  the  quite  recent  case  of  Wilson  agt.  Cobb  (31  N.  J. 
Eq.  [4  Stewart],  91),  which  arose  under  a  statute  similar  to 
our  own,  but  containing  no  saving  clause,  the  chancellor  of  the 
state  of  New  Jersey  came  to  and  enforced  the  conclusion  that 
where  interest  is  given,  not  by  the  terms  of  the  contract  but 
by  law,  by  way  of  damages  for  the  detention  of  a  debt,  it  will 
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be  allowed  according  to  the  legal  rate  for  the  time  being ;  and 
if  there  have  been  changes  it  will  vary  from  time  to  time 
during  the  period  for  which  interest  is  allowed  according  to 
the  changes.  At  the  same  time  the  learned  chancellor  con- 
ceded in  his  opinion  that  a  contract  for  the  payment  of  money 
on  which  interest  at  the  rate  of  seven  per  cent  per  annum  was 
lawfully  payable  by  its  terms  would  still  bear  interest  at  that 
rate  until  the  money  be  paid,  or  until  judgment  or  decree, 
notwithstanding  the  change  in  the  lawful  rate  to  six  per  cent, 
and  even  though  the  contract  matured  before  the  change  took 
effect.  A  judgment  or  decree  entered  upon  it  since  that 
change  would,  however,  bear  interest  only  at  the  legal  rate  of 
six  per  cent. 

To  the  report  of  the  case  last  referred  to  the  reporter 
appended  a  valuable  collection  of  cases  which,  though  highly 
interesting,  it  is  not  necessary  to  consider  here. 

From  the  examination  already  made  it  sufficiently  appears 
that,  whatever  the  true  rule  may  be  in  cases  in  which  the  con- 
tract is  wholly  silent  as  to  interest,  in  the  case  of  a  contract 
for  the  payment  of  a  sum  certain,  on  which  interest  at  the 
rate  of  seven  per  cent  was  lawfully  payable  prior  to  January 
1,  1880,  by  the  terms  of  the  contract,  the  rate  agreed  upon 
continues  as  part  of  the  unimpairable  obligation  of  the  con- 
tract until  judgment,  notwithstanding  the  change  in  the  statute, 
and  though  the  contract  matured  before  such  change.  For 
similar  reasons  it  was  held  in  Andrews  agt.  Keeler  (19  JIun, 
87)  that  where  a  promissory  note  upon  its  face  provides  for 
less  than  the  legal  rate  of  interest,  the  interest,  even  after 
default  in  the  payment  thereof,  continues  at  the  rate  prescribed 
by  the  contract  until  merger  into  judgment. 

The  referee  was,  therefore,  right  in  computing  interest  at 
the  rate  of  seven  per  cent  to  the  date  of  his  report.  The 
report  must  be  confirmed,  and  the  plaintiff  may  have  the 
usual  judgment  thereon. 
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SUPKEME  COUKT. 

WELLS  R.  RITCH  agt.  JOHN  B.  SMITH  et  al. 

Principal  and  agent — Extension  of  mortgage  debt  by  agent — when  unau- 
thorized —  Surety. 

An  agent  authorized  to  receive  payment  of  interest  accruing  on  a  mort- 
gage and  to  collect  the  principal,  and  who  received  a  portion  of  the 
principal  before  it  was  due,  is  not  authorized  to  extend  the  payment  of 
the  mortgage  debt  after  it  became  due. 

To  uphold  the  granting  of  such  extension  the  agent  should  have  been 
specially  authorized  thereto,  or  it  should  appear  that  the  act  was 
embraced  within  the  powers  allowed  to  be  performed,  or  was  ratified. 

While  a  principal  is  presumed  to  have  notice  of  the  acts  performed  by  hi8 
agent  in  the  usual  course  of  his  agency,  such  presumption  does  not 
extend  to  acts  clearly  not  within  the  agency. 

The  payment  of  a  part  of  a  mortgage  debt  after  due,  in  itself  affords  no 
adequate  consideration  for  an  agreement  made  by  an  agent  to  extend 
the  payment  of  the  residue  of  the  principal,  or  to  discharge  a  surety. 

Special  Term,  November,  1877. 

THIS  is  an  action  for  the  foreclosure  of  a  mortgage  made 
by  the  defendant  Schlesinger,  given  as  collateral  security  for 
the  payment  of  a  bond  executed  by  Schlesinger  and  the 
defendant  Smith.  Smith  was  surety  upon  the  bond  for  the 
mortgagor.  It  was  asked  in  the  action  that  Smith  should  be 
bound  for  any  deficiency  which  might  arise  on  the  mortgage 
sale. 

Smith  defended  upon  the  ground  that  an  extension  of  time 
had  been  granted  to  the  mortgagor  without  his  knowledge  or 
assent,  and  that  he  was  thereby  discharged. 

The  court  at  special  term  held  that  the  person  who  gave  the 
extension  was  not  the  plaintiffs  agent  for  such  purpose,  and 
that  Smith  was  not  discharged.  The  general  term  of  the  first 
department  reversed  the  judgment  at  special  term,  holding  that 
the  agent  had  authority  to  give  the  extension.  The  court  of 
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appeals,  at  its  last  session  (November,  1880),  reversed  the  judg- 
ment of  the  general  term  and  affirmed  that  of  the  special 
term.  The  facts  appear  in  the  opinion  of  the  special  term. 

Arnoux  Ritch  and  Woodford,  for  plaintiff. 
Blumenstiel  &  Ascher,  for  defendants. 

.  VAN  VORST,  J.  —  Thomas  G.  Hitch  was  the  agent  of  his 
father,  the  plaintiff,  and,  as  he  states  in  his  affidavit  verifying 
the  complaint,  "  had  charge  of  the  plaintiff's  interest  in  the 
matter  of  the  bond  and  mortgage  "  sought  to  be  foreclosed  in 
this  action. 

The  precise  nature  and  extent  of  the  agency  is  not  indicated 
by  any  writing  made  by  the  plaintiff,  or  by  any  express  direc- 
tion or  appointment  in  any  form. 

The  extent  of  the  agency  and  the  power  of  the  agent  must 
be  gathered  from  the  acts  performed  by  him,  which  were  rati- 
fied and  adopted  by  the  principal. 

He  received  the  interest  as  it  became  due,  and  also  a  portion 
of  the  principal  before  it  was  payable  by  the  terms  of  the 
mortgage.  Ordinarily  an  agent  authorized  to  receive  pay- 
ment of  a  mortgage  or  other  obligation  is  deemed  entitled  to 
receive  it  when  and  after  it  becomes  due,  and  not  before 
(Story  on  Agency,  sec.  98,  and  cases  cited  /  Smith  agt.  Kidd, 
68  N.  Y.,  130). 

But  the  approval  by  the  father  of  the  acts  of  his  son  in 
receiving  the  money  before  it  was  due  gives  to  the  agency  a 
more  enlarged  scope,  and  measurably  interprets  the  language 
of  the  son  when  he  states  that  he  "  had  charge  of  the  plain- 
tiff's interests  in  the  matter  of  the  bond  and  mortgage." 

When  the  agent  received  from  the  mortgagor,  in  Septem- 
ber, 1873,  a  payment  of  eleven  hundred  dollars  towards  the 
principal  of  the  mortgage,  the  same  not  being  then  due,  he 
executed  in  his  own  name  and  delivered  to  the  mortgagor  a 
paper,  by  the  terms  of  which  he  stipulated  that  on  the  pay- 
ment of  $900  more  by  the  mortgagor,  on  or  before  April  1, 
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1874,  the  time  to  pay  the  balance  of  the  bond  and  mortgage 
should  be  extended  to  November  1,  1875. 

The  effect  of  this  extention,  if  valid,  is  to  release  the  defend- 
ant Smith,  who  signed  the  bond  as  surety,  from  all  liability 
thereon,  he  not  having  assented  to  the  arrangement ;  in  fact 
being  entirely  ignorant  of  it. 

There  is  no  evidence  of  any  original  authority  in  the  agent 
to  extend  the  payment  of  the  mortgage,  nor  is  there  any 
proof  that  the  plaintiff  ratified  the  act  of  his  son  in  giving  the 
stipulation  to  extend  the  payment  of  the  balance  beyond 
the  time  when  it  was  due  and  payable  by  the  terms  of  the 
mortgage.  It  does  not  appear  that  the  principal  was  advised 
of  the  extension. 

An  agent,  although  authorized  to  receive  payment  of  interest 
accruing  on  a  mortgage,  and  to  accept  payment  on  account  of 
principal  before  due,  is  not  thereby  authorized  to  extend  the 
payment  of  the  residue  of  the  principal.  To  justify  the  grant- 
ing of  such  extension  the  agent  should  have  been  specially 
authorized  thereto,  or  it  should  appear  that  the  act  was 
embraced  within  other  powers  conferred  or  allowed  to  be 
performed  (Hutchings  agt.  Munger,  41  N.  F.,  155  ;  Heyman 
agt.  Berringer,  1  Abb.  New  Cases,  315  ;  Josephthal  agt.  Hey- 
man, 2  Abb.  New  Cases,  22).  It  has  been  already  stated 
that  there  is  no  evidence  of  the  adoption  by  the  father  of  his 
son's  act  in  giving  the  stipulation.  The  fact  is,  however,  that 
no  positive  step  was  taken  by  the  father  to  enforce  the  pay- 
ment of  the  sum  remaining  unpaid  until  December,  1876, 
from  which,  it  is  urged  by  defendant's  counsel,  that  such 
omission  to  proceed  to  collect  the  mortgage  for  so  long  a  time 
after  it  became  due,  is  evidence  of  approval  of  what  the  son 
had  done.  Such  forbearance  does  not  necessarily  lead  to  that 
conclusion.  It  is  not  irreconcilable  with  a  satisfaction  on  the 
part  of  the  plaintiff  with  the  goodness  of  the  security,  and 
with  an  indisposition  to  disturb  it  so  long  as  the  interest  was 
paid.  Forbearance  to  collect  does  not  establish  knowledge  ot 
the  extension  claimed  to  have  been  granted  by  the  agent. 
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I  do  not  think  the  power  to  extend  payment  is  embraced 
within  what  may  be  implied  by  the  words  "  having  charge  of 
plaintiffs  interest  in  the  bond  and  mortgage."  That  obvi- 
ously means  to  guard,  not  jeopard  the  interests.  It  cannot  be 
well  urged  that  the  power  conferred  should  be  to  diminish 
the  security  or  release  a  party  obliged. 

Besides,  the  payment  of  the  additional  sum  of  $900  as  a 
condition  to  the  extension,  does  not  furnish  a  good  considera- 
tion for  the  stipulation  to  extend.  For  at  the  time  fixed  for 
such  payment,  as  a  condition  to  the  stipulation,  the  mortgage 
moneys  would  be  due  by  the  terms  of  the  mortgage,  and  in 
paying  these,  the  mortgagee  would  only  be  doing  what  was 
required  by  the  mortgage  itself  (Lowman  agt.  Yates,  37 
2f.  Y.,  601 ;  Halliday  agt.  Hart,  30  N.  T.,  474 ;  Olendorf 
agt.  Union  Bank,  31  Md.,  126). 

For  the  reasons  above  stated  the  defense  interposed  by  the 
defendant  Smith,  that  he  has  been  discharged  from  his  obliga- 
tion by  the  act  of  the  plaintiff  or  his  authorized  agent,  is  not 
established. 

I  fail  to  discover  any  hardship  in  this  conclusion.  As  the 
surety  was  ignorant  of  the  stipulation,  so  too  it  does  not  appear 
that  he  ever  complained  of  the  plaintiff's  delay  in  not  enforc- 
ing the  mortgage  sooner,  and  never  asked  for  its  enforcement. 

And  although  this  defendant  occupies  the  relation  of  surety 
to  the  obligation  and  the  creditor,  which  relation  is  favored 
and  guarded  in  law  and  equity,  still,  in  order  that  the  act  of 
an  agent  giving  an  extension  of  time  to  the  principal  debtor 
should  have  the  effect  to  discharge  the  surety,  it  should  clearly 
appear  that  the  agent  had  authority,  express  or  implied,  to 
give  the  extension,  or  that  his  act  was  adopted  by  the  creditor. 

Some  unfavorable  comment  is  made  by  the  defendant's 
counsel  upon  the  failure  of  the  plaintiffs  counsel  to  produce 
the  plaintiff  as  a  witness  on  the  trial,  it  being  urged  that  the 
plaintiff  was  called  upon  by  his  own  evidence  to  repel  the 
presumption  that  he  was  notified  of  the  stipulation  given  by 
his  agent. 
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A  principal  is  presumed  to  have  notice  of  the  acts  per- 
formed by  his  agent  in  the  usual  course  of  his  agency.  It 
would  be  going  too  far,  I  think,  to  hold  that  this  presumption 
extends  to  everything  the  agent  may  do,  and  to  acts  clearly 
not  within  the  agency. 

That  the  plaintiff  had  notice  of  this  extension  and  adopted 
it  was  for  the  defendant  to  show.  He  called  and  examined 
the  attorney  himself  as  a  witness,  but  failed  through  him  to 
establish  notice  or  knowledge. 

The  plaintiff  it  appears  is  a  non-resident  of  this  state.  I 
cannot  say  that  he  was  absolutely  called  upon  to  be  present 
at  the  trial,  at  inconvenience  and  expense,  to  disprove  a  fact 
which  the  defendant  failed  to  establish. 

There  must  be  judgment  for  the  plaintiff. 


ALBANY  OYER  AND  TEEMINER. 

THE  PEOPLE  agt.  HIKAM  G.  BEIGGS. 

Practice  in  criminal  cases  —  Indictment —  On  a  motion  to  quash,  for  irregu- 
larity —  W  hen  a  grand  juror  may  be  examined  —  When  defendant  may 
move  before  plea  to  quash  —  When  facts  in  the  moving  affidavit  may  be 
alleged  on  information  and  belief — Effect  of — When  indictment  will  be 
quashed  —  Wife  not  a  competent  witness  against  her  husband  —  Eight  of  a 
defendant  in  an  indictment  to  a  list  of  the  witnesses  and  copy  of  the  testi- 
mony before  the  grand  jury. 

Where, the  defendant  in  an  indictment  moves  to  quash  the  indictment 
for  irregularity,  a  grand  juror  may  be  examined  and  testify  to  facts 
showing  the  irregularity,  if  it  do  not  arise  out  of  misconduct  by  the 
grand  jury. 

If  an  indictment  be  improperly  and  irregularly  found  the  defendant 
may,  before  plea,  move  upon  affidavit  to  quash  it  for  such  irregularity. 

The  moving  affidavit  may  allege  the  facts  constituting  the  alleged 
irregularity  upon  information  and  belief,  if  they  should  be  within  the 
knowledge  of  the  district  attorney;  and  if  so  alleged  they  may  be  suffi- 
cient to  call  upon  him  to  dispute  them  if  not  correctly  set  forth  in  the 
moving  affidavit. 

VOL.  LX        3 
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If  an  indictment  be  found  or  based  wholly,  or  in  part,  upon  evidence 
clearly  incompetent  and  illegal  it  will  be  quashed  and  the  defendant 
remanded,  that  his  case  may  be  passed  upon  by  another  grand  jury 
upon  competent  and  proper  evidence. 

Quwe.  Whether,  if  it  be  shown  that  an  incompetent  witness  was 
sworn  and  gave  testimony  before  the  grand  jury,  the  law  does  not  pre- 
sume that  testimony  to  defendant's  injury  was  given  by  such  witness 
and  cast  the  onus  of  showing  the  contrary  upon  the  public  prosecutor? 

Under  section  2  of  chapter  782  of  the  Laws  of  1876  a  wife  is  not  a 
competent  witness  against  her  husband,  and  cannot  be  called  against 
him  by  the  people  without  his  consent. 

Right  of  defendant  in  an  indictment  to  a  list  of  the  witnesses  and  copy 
of  the  testimony  before  the  grand  jury  discussed  by  counsel  but  not 
determined  by  the  court  as  the  indictment  was  quashed. 

October,  1880. 

Hon.  A.  M.  OSBORN,  justice  supreme  court,  presiding. 
Hons.  JAMES  R.  MAIN  and  JOHN  GUTMANN,  justices  sessions. 

DEFENDANT  moved,  upon  an  affidavit  by  himself  and 
Nathaniel  C.  Moak,  his  counsel,  to  quash  an  indictment 
against  him  for  murder  in  the  first  degree,  in  killing  one 
Erskine  Wood,  found  by  the  grand  jury  at  this  term. 

The  affidavit  alleged  among  other  things,  upon  information 
and  belief,  that  on  the  hearing  of  the  charge  against  defend- 
.ant,  on  which  the  indictment  was  found  by  such  grand  jury, 
there  was  evidence  tending  to  show  that  defendant  shot  and 
killed  said  Wood  while  committing  adultery,  or  having  carnal 
connection  with  defendant's  wife,  and  that  on  such  hearing 
defendant's  wife  was  called,  sworn  and  testified  before  the 
grand  jury  without  his  knowledge  or  consent,  and,  among 
other  things,  testified,  in  substance,  that  she  never  committed 
adultery  or  had  carnal  connection  with  Wood,  and  was  not  so 
engaged  at  the  time  defendant  shot  Wood.  The  application 
was  also  based  upon  the  testimony  before  WILLIAM  K.  CLUTE, 
police  justice  of  the  city  of  Albany,  where  defendant's  wife 
was  allowed  to  be  called  and  sworn  against  him,  though 
.objected  to  by  his  .counsel  as  incompetent. 
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The  affidavit  stated  that  the  affiants  were  informed  and 
believed  the  testimony  of  the  several  witnesses  before  the  grand 
jury  was  substantially  the  same  as  before  the  police  justice. 

The  district  attorney  read  no  opposing  affidavit,  but,  after 
the  reading  of  the  moving  affidavit,  objected  that  as  it  was 
upon  information  and  belief  it  was  not  sufficient  to  call  upon 
the  people  to  answer  it. 

The  court  ruled  that  as  the  fact  whether  defendant's  wife 
was  sworn  and  gave  testimony  before  the  grand  jury,  and 
what  she  testified  to  was  presumptively  within  the  knowledge 
of  the  district  attorney,  it  was  sufficient  to  call  upon  him  to 
answer  the  moving  affidavits. 

Defendant's  counsel  insisted  that  as  an  incompetent  and 
illegal  witness  testified  before  the  grand  jury  the  presump- 
tion, until  met  or  explained  by  the  people,  was  that  the 
testimony  of  the  witness  was  prejudicial  to  defendant,  par- 
ticularly as  it  is  charged  on  information  and  belief  what  the 
substance  of  the  testimony  was,  and  that  is  not  denied.  "We, 
however,  have  the  foreman  of  the  grand  jury  subpoanaed 
here  to  show  what  the  fact  was. 

The  court  replied,  perhaps  that  is  so,  and  if  you  choose  to 
rest  your  case  upon  that,  of  course  we  shall  pass  upon  the 
question.  If,  however,  you  choose  you  may  call  the  foreman 
and  show  positively  what  the  fact  was ;  you  may  do  so,  and 
the  court,  upon  so  important  a  question,  would  prefer  a  cer- 
tainty to  a  presumption  or  a  statement  upon  information  and 
belief.  Defendant's  counsel  thereupon  called  Peter  J.  Vedder, 
the  foreman  of  the  grand  jury,  and  offered  to  swear  him  as  a 
witness.  The  district  attorney  objected  that  he  was  not  a 
competent  witness,  and,  also,  that  he  should  not  be  allowed  to 
testify  as  to  what  occurred  in  the  grand  jury  room.  The 
court  overruled  the  objections  and  the  witness  being  sworn 
testified,  that  on  the  hearing  before  the  grand  jury  of  the 
charge  against  defendant  there  was  evidence  before  the  grand 
jury  tending  to  show  that  defendant  shot  and  killed  Wood 
while  having  connection  with  defendant's  wife,  and  that 
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defendant's  wife  was  sworn  before  the  grand  jury  and,  among 
other  things,  testified  she  never  had  had  carnal  connection 
with  Wood,  that  she  was  asleep  when  the  first  shot  was  fired 
and  was  awakened  by  it. 

Other  facts  appear  in  the  opinion. 

Nathaniel  C.  Moak  and  Martin  D.  Conway,  for  defendant. 

First.  The  irregularity  or  wrong  not  appearing  on  the  face 
of  the  indictment  the  proper  remedy  is  to  move  to  quash  the 
indictment  (1  Bish.  Crim.  Proc.  [3d  ed.~\,  sec.  763 ;  People 
agt.  ShattucTc,  6  Abb.  N.  C.,  33 ;  U.  S.  agt.  Coolidge,  2  Gall., 
364 ;  Reg.  agt.  Heane,  9  Cox  Or.  Cos.,  433 ;  People  agt. 
Ilulbut,  4  Denio,  136). 

In  People  agt.  Hulbut  (4  Denio,  136)  the  court,  per  BKON- 
SON,  chief  justice,  said  :  "  The  indictment  when  presented  in 
due  form  by  the  grand  jury  and  filed  in  court  is  a  record,  and 
like  other  records  imports  absolute  verity.  It  cannot  be 
impeached  unless  it  be  upon  motion  by  showing  that  it  was 
not  founded  upon  sufficient  evidence,  or  that  there  was  any 
other  fault  or  irregularity  in  the  proceedings." 

In  the  same  case  (p.  136)  the  court  further  said  :  "  In  Low's 
case  (4  Greenl.,  439)  the  grand  jurors  were  allowed  to  testify 
that  they  acted  under  the  mistaken  impression  that  it  was 
sufficient,  if  a  majority  of  the  jurors  concurred,  in  finding  the 
bill,  and  that  twelve  of  their  number  had  not  in  fact  agreed  to 
the  bill  in  question.  But  this  was  not  on  a  trial  before  the 
traverse  jury,  but  on  a  motion,  and  the  court  fully  recognized 
the  distinction  between  attacking  a  record  in  a  collateral  pro- 
ceeding and  a  motion  to  set  aside  or  amend  it.  So  long  as  the 
record  remains  no  defect  in  the  evidence  upon  which  it  was 
founded,  nor  any  irregularity  in  the  proceedings,  however 
great,  can  furnish  any  answer  to  it.  But  when  the  ends  of 
justice  require  it  a  record  may  be  set  aside  on  motion  ;  and 
when  set  aside  that  is  an  end  of  it  "  (See,  also,  People  agt. 
Restenblatt,  1  Abb.  Pr.,  268 ;  3  Am.  Law  Reg.  [0.  &],  418 ; 
People  agt.  Strong,  1  Abb.  Pr.  \_N.  S.},  247-249). 
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Second.  The  grand  jury  is  a  constituent  part  of  the  court 
of  oyer  and  terminer,  and  the  control  of  that  court  over  its 
proceedings  continues,  and  may  be  thus  exercised  after  the 
grand  jury  has  adjourned  (People  agt.  NaugJiton,  7  Abb. 
\N.  £],  421,  423,  424  ;  30  How.  /V.,430  ;  State  agt.  Cowan, 
1  Head  [Term.],  280  ;  Clem  agt.  State,  33  Ind.,  418).  The 
minutes  of  evidence  taken  before  the  grand  jury  are  a  part  of 
the  records  of  the  court  and  remain  in  the  custody  of  one  of 
its  officers  (State  agt.  Little,  42  Iowa,  51).  A  court  always 
takes  judicial  notice  of  its  own  records  in  the  cause  (1  Whart. 
on  Ev.,  see.  325) ;  and  this  though  not  brought  before  it  by 
affidavit  (Crann  agt.  Smith,  L.  R.  [4  ExchJ],  146).  On  a 
motion  to  admit  the  accused  to  bail  the  court  will  always 
inspect  the  minutes  of  the  testimony  before  the  grand  jury 
(People  agt.  Shattuck,  6  Abb.  N.  C.,  37;  People  agt.  Van 
Home,  8  Barb.,  158  ;  People  agt.  Ilyler,  2  Park.  Of.  Rep., 
570,  572).  The  application  of  the  accused  for  inspection  of 
the  minutes  made  in  the  grand  jury  rooms  must  be  founded 
on  irregularity  on  the  part  of/  the  grand  jury,  which  the 
defendant  is  entitled  to  take  advantage  of,  and  on  the  neces- 
sity of  the  production  of  the  minutes  for  that  purpose  to 
enable  him  to  prepare  for  trial  (People  agt.  Naughton,  7  Abb. 
Pr.  [N.  S.~],  421 ;  30  How.  Pr.,  430).  The  moving  affidavit 
states  all  the  facts  required  by  the  court,  in  People  agt.  Naugh- 
ton  (7  Abb.  Pr.  [N.  £.],  431,  432),  to  entitle  defendant  to  a 
copy  of  the  minutes  of  the  testimony.  The  oyer  and  term- 
iner may,  upon  cause  shown,  order  a  list  of  the  witnesses 
examined  before  the  grand  jury,  on  finding  an  indictment,  to 
be  furnished  by  the  district  attorney  to  the  accused,  and  allow 
the  accused  to  examine  the  minutes  made  by  the  grand  jury 
in  case  of  irregularity  in  their  proceedings  affecting  his  indict- 
ment (People  agt.  NaugJiton,  7  Abb.  Pr.  [N.  £],  421 ;  30 
How.  Pr.,  430).  "  A  party  indicted  for  a  capital  offense  is 
entitled,  as  a  matter  of  right,  to  a  list  of  the  witnesses  exam- 
ined as  to  his  case  before  the  grand  jury"  (Com.  agt.  Locke, 
14  Pick.,  485  ;  Com.  agt.  Knapp,  9  Pick.,  495,  497). 
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In  Com.  agt.  Knapp  (9  Pick.,  497),  WILDE,  J.,  said  :  "  A 
list  of  the  witnesses  has  never  been  refused  in  a  case  of  this 
kind  "  (See,  also,  People  agt.  Naughton,  7  Abb.  Pr.  [N.  &], 
428). 

Third.  "When  the  proceeding  is  to  attack  the  record  directly 
by  motion  to  set  it  aside,  instead  of  collaterally,  the  evidence 
of  grand  jurors  is  competent  to  show  the  irregularity  (People 
agt.  Shattuck,  6  Abb.  N.  <?.,  35 ;  People  agt.  Hulbut,  4 
Denio,  136).  "It  was  at  one  time  supposed  that  a  grand 
juror  was  required  by  his  oath  of  secrecy  to  be  silent  as  to 
what  transpired  in  the  grand  jury  room ;  but  it  is  now  held 
that  such  disclosure,  wherever  it  is  material  to  explain  what 
was  in  issue  before  the  grand  jury,  or  what  was  the  testimony 
of  particular  witnesses,  will  be  required "  (  Wharton's  Crim. 
.Ev.  [St/i  ed.~\,  sec.  510).  "  The  oath  of  the  grand  juror  does 
not  prohibit  his  testifying  to  what  was  done  before  the  grand 
jury  when  the  evidence  is  required  for  the  purposes  of  public 
justice  or  the  establishment  of  private  rights"  (Burnam  agt. 
Hatfield,  5  Blackford  [_Ind.~\,  21).  "  The  oath  of  the  grand 
juror  is  no  legal  or  moral  impediment  to  his  solemn  examina- 
tion, under  the  direction  of  a  court  as  to  evidence  before  him, 
whenever  it  becomes  material  to  the  administration  of  justice  " 
(State  agt.  Broughtmi,  7  Iredell  [N.  (7.],  96, 100). 

In  People  agt.  Shattuck  (6  Abb.  N.  C\,  34-36)  the  court, 
on  motion  to  set  aside  the  indictment  because  not  found  by 
twelve  grand  jurors,  said  :  "  The  motion  was  opposed  upon 
the  grounds  that  parol  testimony  could  not  be  given  to 
impeach  the  action  of  the  grand  jury ;  that  the  indictment 
was  a  record  and  imported  absolute  verity,  and  that  no  member 
of  the  grand  jury  could  be  sworn  to  disclose  their  delibera- 
tions. These  objections  apply  to  a  case  where  it  is  sought  to 
impeach  the  record  in  some  collateral  proceeding ;  but  this  is 
a  direct  motion  before  the  court,  in  which  the  record  remains, 
to  have  it  set  aside  as  void  or  erroneous.  The  accused  is  pro- 
tected by  the  bill  of  rights  and  cannot  be  held  to  answer  for 
a  capital,  or  otherwise  infamous  crime,  unless  on  presentment 
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or  indictment  of  a  grand  jury.  That  grand  jury  must  be  a 
legal  grand  jury,  and  the  vote  of  twelve  at  least  of  the  body 
must  concur  in  the  finding  of  a  bill,  otherwise  one  cannot  be 
found. 

"  When  it  is  suggested  to  the  court  that  an  irregularity  or 
error  in  the  respect  now  urged  had  occurred,  it  is  consistent 
with  the  general  superintending  power  and  duty  of  the  court 
that  a  proper  inquiry  should  be  instituted  in  order  that  the 
evil  or  wrong  may  be  arrested  (Commonwealth  agt.  Smith,  9 
Mass.,  110;  Low's  Case,  4  Greenl.,  439 ;  People  agt.  Strong, 
1  Abb.  Pr.  [N.  &],  244). 

"  Now,  of  what  service  would  this  inquiry  be  to  the  accused 
or  to  public  justice  unless  grand  jurors  could  be  called  upon 
and  testify  as  to  the  vote,  the  concurrence,  which  is  of  so 
essential  and  vital  importance  ? 

"  The  inference,  from  the  fact  that  the  grand  jury  have 
found  and  presented  an  indictment,  is  that  it  was  so  found  by 
the  concurrence  of  at  least  twelve  of  the  number  of  that  body. 
It  is  no  state  secret,  nor  is  it  a  part  of  their  counsel,  which 
each  member  has  been  sworn  not  to  divulge.  If  it  was,  then 
they  could  never  disclose  the  fact  that  an  indictment  had  been 
found.  How  each  one  voted,  or  what  each  one  said  during 
their  deliberations,  are  matters  that  can  never  be  disclosed, 
for  upon  the  inviolable  secrecy  which  the  law  has  imposed  as 
to  these  particulars  depends,  in  a  great  degree,  the  efficiency 
and  independence  and  integrity  of  the  grand  inquest.  It  is 
of  necessity  that  some  grand  juror  must  be  called  upon  to 
testify  as  to  whether  a  vote  was  taken  and  the  result,  else  the 
investigation  as  to  those  facts  would  be  futile." 

In  Commonwealth  agt.  Mead  (12  Gray,  170, 171)  the  court, 
after  considering  the  rule  that  whatever  affects  the  action  of 
grand  jurors  so  far  as  their  vote  and  personal  conduct  is 
concerned  cannot  be  disclosed,  proceeds :  "  But  when  these 
purposes  (the  finding  of  an  indictment  and  arrest  of  the 
accused)  are  accomplished  the  necessity  and  expediency  of 
retaining  the  seal  of  secrecy  are  at  an  end.  Cessante  ratione. 
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cessat  regula.  After  the  indictment  is  found  and  presented 
and  tbe  accused  is  held  to  answer,  and  the  trial  before  the 
traverse  jury  is  begun,  all  the  facts  relative  to  the  crime 
charged  and  its  prosecution  are  necessarily  opened,  and  no 
harm  can  arise  to  the  cause  of  public  justice  by  no  longer 
withholding  facts  material  and  relevant  to  the  issue  merely 
because  their  disclosure  may  lead  to  the  development  of  some 
part  of  the  proceedings  before  the  grand  jury.  On  the  con- 
trary, great  hardships  and  injustice  might  often  be  occasioned 
by  depriving  a  party  of  important  evidence  essential  to  his 
defense  by  enforcing  a  rule  of  exclusion,  having  its  origin  and 
foundation  in  public  policy,  after  the  reasons  on  which  this 
rule  is  based  have  ceased  to  exist." 

"  The  case  at  bar  furnishes  a  good  illustration  of  the  truth 
of  this  remark.  No  possible  injury  to  the  interests  or  rights 
of  the  government,  that  we  can  see,  could  happen  by  a  dis- 
closure of  the  testimony  given  by  the  witness  before  the  grand 
jury  which  was  excluded  by  the  ruling  of  the  coi.rt.  Cer- 
tainly none  has  been  suggested  by  the  learned  attorney  for 
the  commonwealth.  On  the  other  hand  it  is  clear  that  the 
rights  of  the  accused  might  be  greatly  affected  and  his  peril 
much  increased  if  he  can  be  shut  out  from  showing  the  fact 
that  an  important  witness  against  him  is  unworthy  of  credit, 
or  that  his  testimony  before  the  jury  of  trials  is  to  be  taken 
with  great  caution  and  doubt,  because  on  a  previous  occasion, 
when  called  to  testify  on  oath,  he  had  given  a  different  account 
of  the  same  transaction  from  which  he  has  stated  in  his  evi- 
dence at  the  trial.  In  the  absence  of  a  binding  authority  on 
this  point  we  think  the  exclusion  of  such  evidence  is  not 
sanctioned  by  any  rule  of  law  or  sound  principle  of  public 
policy." 

"  There  is  no  principle  of  law  or  rule  of  policy  which,  in 
such  a  case,  ought  to  exclude  them.  It  is  entirely  different 
from  where  they  are  called  upon  to  impeach  a  verdict  on  the 
ground  of  their  own  misbehavior  or  that  of  their  fellows  " 
(Follansbee  agt.  Walker,  74  Penn.  St.  R.,  309). 
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"  On  no  sound  principle  can  it  be  said  that  a  witness  who 
has  testified  before  a  grand  jury  shall  be  permitted  to  claim 
that  his  evidence  was  a  privileged  communication  so  that  it 
shall  not  be  shown,  under  the  direction  of  the  court,  when- 
ever it  becomes  material  in  the  administration  of  justice.  It 
is  material  when  the  evidence  is  necessary  to  protect  public 
or  private  rights"  (Gordon  agt.  Commonwealth,  4  Vir.  L.  J., 
464  {Supreme  Court,  Penn.~§). 

In  this  case  the  court  (pp.  467-469)  said  :  "  If  the  witness 
be  incompetent  for  the  purpose  offered  it  must  be  by  reason 
of  public  policy.  The  question,  to  its  full  extent,  does  not 
appear  to  have  been  ruled  by  this  court.  As  the  rule  was 
held  at  an  early  day  he  would  be  incompetent.  For  a  long 
time,  however,  the  courts  have  gradually  been  modifying  its 
strictness  and  manifesting  a  determination  to  distinguish 
between  the  character  of  the  evidence  offered.  The  juror 
may  be  a  competent  witness  for  some  purposes  and  not  for 
others.  Thus,  in  Sykes  agt.  Dunbar  (2  Wheat  Selw.  N.  P., 
1091),  one  of  the  grand  jury,  by  whom  a  true  bill  had  been 
found,  was  held  competent  to  testify  as  to  who  was  the  prose- 
cutor, although  it  was  contended  he  could  know  the  fact  only 
from  the  testimony  which  had  been  produced  before  him  in 
his  character  as  a  grand  juror,  and  which  it  was  claimed  he 
was  bound  not  to  disclose.  This  case  was  cited  with  approba- 
tion in  Iluydekoper  agt.  Cotton  (3  Watts,  56),  and  the  compe- 
tency of  a  grand  juror  to  testify  as  to  who  was  the  prosecutor 
affirmed.  In  this  case  the  part  of  the  grand  juror's  oath,  '  the 
commonwealth's  counse.1,  your  fellows  and  your  own  you  shall 
keep  secret,"  was  considered  and  a  reasonable  construction 
given  to  it.  Substantially,  it  was  said,  the  oath  and  whole 
proceeding  before  a  grand  jury  was  not  intended  to  protect 
the  innocent  witness  and  juror,  but  to  punish  the  guilty  party. 
It  should  not  be  so  construed  as  to  punish  the  innocent  or 
obstruct  the  due  course  of  justice.  On  no  sound  principle 
can  it  be  said  that  a  witness  who  has  testified  before  a  grand 
jury  shall  be  permitted  to  claim  that  his  evidence  was  a  priv- 
VOL.  LX  4 


26  NEW  YORK  PRACTICE  REPORTS. 

The  People  agt.  Briggs. 

ileged  communication,  so  that  it  shall  not  be  shown,  under  the 
direction  of  the  court,  whenever  it  becomes  material  in  the 
administration  of  justice.  It  is  material  when  the  evidence 
is  necessary  to  protect  public  or  private  rights.  It  must  be 
conceded  that  the  rule  shall  not  be  carried  so  far  as  to  conflict 
with  the  juror's  oath.  He  shall  not  testify  how  he  or  any 
member  of  the  jury  voted,  nor  what  opinion  any  of  them 
expressed  in  relation  thereto,  nor  to  the  act  of  either,  which 
might  invalidate  the  finding  of  the  jury.  His  action  and  the 
action  of  his  fellow-jurors  must  be  shown  only  by  the  returns 
they  make  to  the  court.  What  a  witness  has  testified  to  before 
them  is  quite  another  matter.  A  witness  may  be  indicted  for 
perjury  for  false  swearing  before  a  grand  jury,  and  grand 
jurors  are  competent  witnesses  to  prove  what  he  swore  to 
before  them  (1  Wfiar.  Am.  Crim.  Law,  sec.  508)." 

"  It  is  said  in  1  Whartorfs  Law  of  Evidence  (sec.  601) :  l  It 
was  at  one  time  supposed  that  a  grand  juror  was  required  by 
his  oath  of  secrecy  to  be  silent,  as  to  what  transpired  in  the 
grand  jury  room  ;  but  it  is  now  held  that  such  evidence,  when- 
ever it  is  as  material  to  explain  what  was  the  issue  before  the 
grand  jury,  or  what  was  the  testimony  of  particular  witnesses, 
will  be  required.'  This  conclusion  appears  to  be  sustained  by 
numerous  authorities,  among  which  may  be  cited  Thomas  agt. 
Commonwealth  (2  Robinson  [  Va.  ],  795)  ;  State  agt.  Offnutt 
(4  Black/.,  355) ;  State  agt.  Fassett  (16  Conn.,  457) ;  Com- 
monwealth agt.  Hill  (11  Cush.,  137);  State  agt.  Broughton 
(7  Iredell,  96) ;  Commonwealth  agt.  Mead  (12  Gray,  167) ; 
Way  agt.  Butterwith  (106  Mass.,  75). 

"  The  case  of  Commonwealth  agt.  Mead  (supra)  rules  the 
precise  case  we  have  before  us.  It  was  an  indictment  for 
manslaughter.  To  contradict  a  witness,  who  testified  in  behalf 
of  the  commonwealth  on  the  trial,  the  defendant  offered  to 
prove  by  the  grand  jurors  who  found  the  indictment  that  he 
testified  differently  before  them.  The  court  below  excluded 
the  witness  on  the  ground  that  it  was  against  public  policy 
and  established  practice  to  permit  grand  jurors  to  detail  the 
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evidence  given  before  them  for  the  purpose  of  impeaching 
the  witness  on  the  trial  of  the  indictment.  On  exceptions 
taken  the  case  was  reversed,  the  court  holding  that  when  the 
case  was  reached  for  trial  all  useful  purpose  of  secrecy  had 
been  accomplished.  The  necessity  and  expediency  of  retain- 
ing the  seal  of  secrecy  were  at  an  end  and  the  jurors  were 
held  competent  for  the  purpose  of  proving  the  facts." 

"A  prosecuting  attorney,  it  has  been  held,  is  privileged 
from  disclosing  the  proceedings  of  the  grand  jury,  though  not 
from  an  examination  as  to  the  testimony  of  witnesses,  or  as  to 
other  matters  to  which  a  grand  juror  could  testify  "  (  Whart. 
Grim,.  Ei).  [Sth  ed.~],  sec.  512 ;  Knott  agt.  Sargent,  125  Mass., 
97  ;  State  agt.  Van  BuskirTt,  59  Ind.,  384).  "What  a  witness 
testifies  to  before  a  grand  jury  is  not  privileged,  but  where  it 
becomes  material  in  a  legal  investigation  affecting  the  rights 
of  parties  it  may  be  proved  by  the  district  attorney  or  a  grand 
juror. 

In  State  agt.  Van  Buskirk  (59  Ind.,  384)  the  court  said 
( p.  389) :  "A  part  of  the  oath  of  the  grand  jury  is  that 
they  will  not  disclose  any  evidence  given  or  proceedings 
had  before  the  grand  jury.  *  *  *  Notwithstanding 
this  oath,  it  has  been  held  by  this  court,  and  it  may  be 
regarded  as  settled,  that  this  oath  of  secrecy  '  does  not  pre- 
vent the  public,  or  an  individual,  from  proving  by  one  of  the 
jurors,  in  a  court  of  justice,  what  passed  before  the  grand 
jury'  (Burnham  agt.  Hatfield,  5  Blackf,,  21  ;  Shattuck  agt. 
The  State,  11  Ind.,  473,  and  Burdick  agt.  Hunt,  43  Ind.,  381). 

"  In  the  case  last  cited  it  was  said  of  this  oath  that  thereby 
*  the  grand  jurors  are  required  to  keep  secret  the  evidence 
given,  and  proceedings  had,  before  them,  unless  legally  called 
upon  in  a  court  of  justice  to  make  disclosures.' 

"  The  prosecuting  attorney  is  not  bound  by  any  such  oath 

of  secrecy  ;  and  certainly  we  know  of  no  sufficient  reason  why 

he  may  not  be  called  upon,  in  a  court  of  justice,  to  disclose 

fcany  evidence  given,  or  proceedings  had,  before  the  erand 

jury,  of  which  he  may  have  personal  cognizance.     It  is  said 
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that  it  is  contrary  to  public  policy  to  allow  the  defendant  in  a 
criminal  case  to  call  upon  the  prosecuting  attorney,  as  a  wit- 
ness in  a  court  of  justice,  to  disclose  any  evidence  given,  or 
proceedings  had,  before  the  grand  jury.  We  fail  to  see  the 
matter  in  that  light.  In  our  opinion,  public  policy  does  not 
require  that  any  citizen  should  be  convicted  of  a  public  offense 
by  means  of  doubtful  evidence.  Where,  as  in  this  case,  the 
principal  witness  for  the  state  has  made,  as  it  was  claimed, 
statements  under  oath  before  the  grand  jury  in  regard  to 
the  transaction  upon  which  the  criminal  charge  is  predi- 
cated, which  statements  cannot  be  reconciled  with  the  evidence 
of  the  witness  on  the  trial,  and  this  is  personally  known  to 
the  prosecuting  attorney,  it  seems  to  us  that  neither  his  official 
duty  nor  public  policy  would  require  that  he  should  withhold 
his  evidence  of  the  fact  when  called  upon  by  the  defendant 
to  testify  as  to  the  fact,  and  seek  a  conviction  of  the  defend- 
ant upon  evidence,  which,  from  the  facts  within  his  personal 
knowledge,  he  had  reason  to  believe  was  at  least  doubtful. 

Fourth.  " Ubi  jus  ibi,  remedium"  There  is  no  wrong 
without  a  remedy  is  one  of  the  best  known,  as  well  as  one  of 
the  most  useful,  maxims  of  the  law  (Broom's  Leg.  Max.  [1th 
Am.  ed.~\,  191).  By  the  proposed  Code  of  Criminal  Pro- 
cedure (proposed  1880,  sees.  255,  256,  page  69  ;  sees.  249-2tiO, 
same  Code  reported  1850)  it  is  provided  : 

"  §  255.  In  the  investigation  of  a  charge,  for  the  purpose 
of  indictment,  the  grand  jury  can  receive  no  other  evidence 
than, 

1.  Such  as  is  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence  ;  or 

2.  The  deposition  of  a  witness  in  the  cases  mentioned  in 
the  third  subdivision  of  section  8. 

§  256.  The  grand  jury  can  receive  none  but  legal  evidence/' 

These  sections  are  but  enunciations  of  the  common  law. 

A  grand  jury  is  bound  to  take  the  best  proof  of  which  the 

case  admits  ;  and  it  is  the  duty  of  the  prosecuting  officer  to- 

take  care  that  no  evidence  is  received  by  them  which  would 
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not  be  admissible  at  trial  (2  Hawk.  PI.  Or.  [Curw.  ed.~],  353, 
look  2,  chap.  25,  sees.  138,  139  ;  4  Hawk.  PL  Cr.  [Leach's 
td'la  PP-  80,  81 ;  Denby's  case,  1  Leach  [4th  fd.~\,  514).  A 
grand  jury  should  have  the  original  affidavit  for  the  finding  of 
bills  of  indictment  when  the  affidavit  is  required  to  be  proved, 

1.  e.,  on  the  charge  of  perjury  (Keenan  agt.  Boylan,  1  Schoales 
&  Lefroy,  232). 

In  State  agt.  Cain  (1  Hawkins1  N.  C.,  352),  where  an  indict- 
ment was  found  upon  the  knowledge  of  a  grand  juror,  without 
his  being  sworn  as  a  witness,  it  was  quashed  and  set  aside. 
In  Hawkins'  Pleas  Crown  (4  Hawk.,  82  [Leach's  ed.~],  hook 

2,  chap.  145,  note  ;  2  Id.  [Curw.  ed.~\,  354,  note}  the  rule  is 
thus  laid  down  : 

"A  grand  jury,  however,  ought  not  to  find  an  indictment 
upon  the  evidence  of  incompetent  witnesses ;  and  therefore 
where  an  indictment  against  one  Crossly  was  presented,  and 
the  only  names  on  the  back  of  it  were  Priddle  and  Holloway ; 
and  the  grand  jury,  on  its  being  proved  to  them  that  these 
two  persons  had  been  convicted  of  conspiracy,  applied  to  the 
court  at  the  Old  Bailey  in  October  sessions,  1788,  the  court 
told  them  that  they  ought  not  to  find  the  bill  on  such  testi- 
mony alone,  for  having  been  convicted  of  an  infamous  crime, 
their  competency  was  destroyed..  MS." 

In  England  it  has  been  held  that  when  the  accused  pleaded 
to  the  indictment  and  went  to  trial  it  was  a  waiver  of  any 
defect  in  the  method  of  finding  the  indictment,  though  where 
the  witnesses  had  not  been  sworn  before  the  grand  jury  the 
court  unanimously  recommended  a  pardon  (Rex  agt.  Dickin- 
son, Russell  &  Ryan,  401).  Though  on  motion,  before  plea, 
to  quash  the  indictment  because  the  witnesses  before  the 
grand  jury  were  not  properly  sworn,  the  indictment  was 
quashed  (Matter  of  Middlesex  Commission,  6  Car.  &  P.,  90 ; 
25  Eng.  C.  L.,  336). 

In  United  States  agt.  Coolidge  (2  Gall,  364)  a  motion  was 
made  to  quash  an  indictment  on  the  ground  that  the  grand 
jury  received  testimony  of  a  person  not  under  oath,  and  for 
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that  reason  the  indictment  was  quashed  as  irregularly  found. 
In  that  case  the  counsel  for  the  defendant  presented  the  affi- 
davit of  Lee,  the  witness,  that  he  was  not  sworn,  while  the 
district  attorney  read  the  affidavits  of  the  marshal  and  his 
deputy  that  they  thought  Lee  was  sworn  in  the  open  court 
with  the  other  witnesses  for  the  government.  Judge  STORY 
(p.  367)  said :  "  Lee's  affidavit  is  direct  and  positive  as  to  a 
fact  of  which  he  could  not  be  ignorant.  The  counter  affida- 
vits are  merely  of  impressions.  The  court  must  be  governed 
by  the  rules  of  evidence,  and  the  facts  must,  therefore,  be 
taken  to  be  as  stated  by  Lee.  Of  the  law  arising  upon  these 
facts  there  can  be  no  doubt.  The  grand  jury  is  the  great 
inquest  between  the  government  and  the  citizen.  It  is  of  the 
highest  importance  that  this  institution  be  preserved  in  its 
purity,  and  that  no  citizen  be  tried  until  he  has  been  regularly 
accused  by  the  proper  tribunal.  Every  indictment  is  subject 
to  the  control  of  the  court,  and  this  indictment,  having  been 
found  irregularly  and  upon  the  mere  statement  of  a  witness 
without  oath,  which  was  not  evidence,  a  cassetur  must  be 
entered." 

This  case  and  Low's  case  (4  Maine,  439)  was  approved  in 
Si-ate  agt.  Burlingham  (15  Maine,  104,  107,  108),  though  the 
court  held  in  that  case  the  defendant  had  waived  the  objection 
by  plea,  whereas  in  Slate  agt.  Low  he  had  properly  taken  the 
objection  before  plea.  "  Where  a  defendant  is  required  by  a 
jury  to  testify  touching  a  criminal  charge  against  him,  and  in 
pursuance  of  such  requisition  does  testify  before  them  touch- 
ing such  charge,  the  indictment  for  such  offense  returned  by 
the  grand  jury  will  be  set  aside"  (State  agt.  Froiseth,  16 
Minn.,  296).  The  grand  jury  are  under  the  control  of  the 
court,  and  it  is  the  province  and  duty  of  the  court  to  see  that 
the  finding  is  proper  in  point  of  law ;  and  if  not,  the  court 
may  recommit  an  improper  or  imperfect  finding,  and  may,  if 
necessary,  exercise  the  power  of  compelling  a  proper  dis- 
charge of  duty  on  the  part  of  the  grand  jury  (State  agt.  Cowan, 
I  Head  [Term.],  280-282).  So  an  indictment  should  be 
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quashed  when  it  clearly  appears  by  affidavit  that  it  was  found 
by  the  grand  jury  without  adequate  evidence  to  support  it 
(People  agt.  Restenblatt,  1  Alb.  Pr.,  268;  3  Am.  L.  Reg. 
[0.  &],  418 ;  People  agt.  Strong,  1  Abb.  Pr.  [N.  S.\ 
248,  249 ;  People  agt.  Hyler,  2  Park,  570).  The  distinction 
is  this  :  If  there  be  some  legal  evidence  to  sustain  the  indict- 
ment, not  mingled  with  illegal  evidence,  the  court  will  not 
quash  the  indictment  because  it  might  not,  on  such  evidence, 
have  indicted  the  accused.  In  analogy  to  the  finding  of  a 
jury  in  a  civil  case  the  court  will  not  disturb  it  on  the  weight 
of  the  evidence.  But  where  legal  evidence  is  so  blended  and 
mingled  with  illegal  evidence  that  the  court  cannot,  with  abso- 
lute certainty,  determine  whether  or  not  the  jury  would  have 
found  the  same  indictment  without  the  illegal  evidence  which 
was  before  them,  in.  analogy  to  reviewing  the  finding  of  a 
jury  upon  any  question  of  fact,  the  court  is  bound  to  set  aside 
the  finding  in  order  that  the  party  injured  by  the  illegal  evi- 
dence may  have  the  facts  properly  passed  upon  by  the  appro- 
priate tribunal,  the  grand  jury.  If  the  illegal  evidence  bears 
in  the  least  degree  upon  the  result  it  cannot  be  disregarded 
(  Worrall  agt.  Parmelee,  1  N.  Y.,  519  ;  A  nderson  agt,.  Rome, 
<&c.,  54  N.  Y.,  334  ;  Baird  agt.  Gillett,  47  N.  Y.,  186). 
So  if  there  be  no  evidence  to  authorize  the  finding  of  the 
indictment,  as  matter  of  law  it  is  unjustified,  and  will  be 
quashed. 

Fifth.  Defendant's  wife  was  not  a  competent  witness  against 
him 

By  the  common  law,  and  under  the  statute  law  of  this  state, 
down  to  the  year  1876,  neither  husband  nor  wife  could  be 
examined  as  witness  for  or  against  each  other,  except  in  prose- 
cutions for  personal  violence  inflicted  by  one  upon  the  other. 

By  chapter  448  of  the  Laws  of  1876,  section  831  (passed 
June  2,  1876),  it  was  provided  that : 

"  A  husband  or  a  wife  is  not  competent  to  testify  against 
the  other,  upon  the  trial  of  an  action,  or  the  hearing,  upon 
the  merits  of  a  special  proceeding  founded  upon  an  allega- 
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tion  of  adultery,  except  to  prove  the  marriage.  A  wife  is 
not  a  competent  witness  for  or  against  her  husband  in  an 
action  for  criminal  conversation.  A  husband  or  wife  shall 
not  be  compelled  to  disclose  a  confidential  communication 
made  by  one  to  the  other  during  the  marriage." 

This  relates  to  civil  actions. 

At  the  same  session  (by  chapter  782,  Laws  of  1876)  the 
legislature  had  enacted  (April  27)  that : 

"  §  2.  In  all  criminal  trials,  and  examinations  before  trial,  a 
husband  or  wife  may  be  examined  as  a  witness  on  behalf  of 
the  other,  but  upon  no  such  trial  or  examination  shall  a  hus- 
band or  wife  be  compelled  to  testify  against  the  other." 

Before  this  section  the  wife  was  not  a  competent  witness 
against,  or  for,  her  husband. 

The  court  of  appeals  had  held  that :  "  A  wife  is  not  com- 
petent witness  against  her  husband  in  a  civil  action  or  pro- 
ceeding "  (  Wilkie  agt.  People,  53  N.  F.,  525). 

It  required  an  affirmative  provision,  making  her  competent 
on  either  side,  to  make  her  so.  This  section  affirmatively 
declares  she  shall  be  for  her  husband,  and  then  proceeds  nega 
tively  to  say  that  she  shall  not  be  compelled  to  testify  against 
him.  There  is  no  affirmative  declaration  that  she  may.  A 
mere  negative  provision  that  she  shall  not  be  compelled  to  be, 
certainly  is  not  an  affirmative  provision  that  she  may  be. 
When  the  act  of  1876  was  passed,  no  one  would  have  claimed 
that,  under  any  circumstances,  she  was  competent  against  her 
husband.  If  not  competent  she  could  not  be  allowed  to  be 
sworn  against  him.  Suppose  the  legislature  had  simply  passed 
an  act  in  the  words  of  the  last  part  of  the  section,  "  upon  no 
such  trial  or  examination  (criminal  trials  and  examinations 
before  trial)  shall  a  husband  or  wife  be  compelled  to  testify 
against  the  other."  Would  it  have  been  anything  more  than 
a  declaration  of  part  of  the  law,  as  it  then  existed,  that  a  hus- 
band or  wife  should  not  be  compelled  to  testify  against  the 
other?  It  would  have  removed  no  existing  incompetency. 
It  would  have  given  or  conferred  no  competency. 
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It  is  a  novel  proposition  that  the  competency  of  a  witness, 
as  a  witness  against  another  party,  depends  upon  the  willing- 
ness of  the  witness  to  testify,  without  the  slightest  power  on 
the  part  of  either  party,  of  the  court,  or  of  the  law,  to  inter- 
fere or  to  have  a  word  to  say  on  the  subject  (See  22  Alb.  L. 
J.,Sl). 

The  Iowa  Code  provides  as  follows : 

"  §  3641.  The  husband  nor  wife  shall  in  no  case  be  a  wit- 
ness for  or  against  the  other,  except  in  a  criminal  proceeding 
for  a  crime  committed  by  one  against  the  other,  or-  in  a  civil 
action  or  proceeding  one  against  the  other,  but  they  may  in 
all  civil  and  criminal  cases,  be  witnesses  for  each  other." 

Under  this  statute  in  State  agt.  Houston  (50  Iowa,  512), 
after  conviction  defendant  sought  to  reverse  the  conviction  on 
the  ground  that  his  wife  was  called  as  a  witness  before  the 
grand  jury. 

The  court  said :  "Amelia  M.  Houston,  wife  of  the  defend- 
ant, was  examined  and  testified  before  the  grand  jury.  It  is 
insisted  by  the  defendant  that  that  fact  rendered  the  indict- 
ment void,  and  that  the  verdict  cannot  be  allowed  to  stand. 
The  wife  cannot  be  a  witness  against  her  husband  except  in  a 
criminal  prosecution  for  a  crime  committed  against  her,  and 
in  a  civil  action  brought  by  one  against  the  other,  but  she  may 
be  a  witness  for  him  in  all  cases  (Code,  sec.  3641).  When  the 
grand  jury  have  reason  to  believe  that  evidence  within  its 
reach  will  explain  away  the  charge,  it  may  order  such  evidence 
to  be  provided  (Code,  sec.  4276). 

"A  witness,  then,  called  before  the  grand  jury  is  not  neces- 
sarily called  against  the  defendant.  It  might  be  the  defend- 
ant's privilege  that  his  wife  should  be  called. 

"  If,  however,  where  a  defendant's  wife  is  called,  and  the  facts 
of  which  she  has  knowledge  are  unfavorable  to  the  husband, 
it  would  be  proper  for  her  to  object  to  testifying,  and  we  think 
she  could  not  be  compelled  to  testify  against  her  objection. 
If  she  testified,  and  her  testimony  was  unfavorable  to  her  hus- 
band, so  that  it  appeared  that  the  indictment  was  found,  in 
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whole,  or  in  part,  upon  her  testimony,  possibly  the  indictment 
might  be  quashed  upon  that  ground.  But  the  defendant 
should  judge  whether  her  testimony  was  favorable  or  unfavor- 
able before  proceeding  to  trial,  and  moved  to  quash  if  he 
thought  there  was  ground  for  it.  We  think  it  too  late  to 
raise  an  objection  of  this  kind  after  conviction." 

The  Texas  Code  provides  that : 

"  The  husband  and  wife  can  in  no  case  testify  against  each 
other,  except  in  a  criminal  prosecution  for  an  offence  com- 
mitted by  one  against  the  other ;  but  they  may,  in  a  criminal 
prosecution,  be  witnesses  for  each  other  "  (1  Tex.  App.  JRep., 
284). 

In  DiU  agt.  State  (I  Tex.  App.  R.,  278),  the  wife  of  one 
defendant  was  allowed  to  be  called  by  the  state  under  objec- 
tion by  the  co-defendants  of  the  husband.  A  nolle  prosequi 
was  subsequently  entered  in  favor  of  her  husband. 

On  error,  after  giving  at  length  {pp.  282,  283),  the  reasons 
upon  which  the  wife  was  not  allowed  to  be  called  against  the 
husband,  and  quoting  the  above  section  of  the  Code,  the  court 
(pp.  284,  285),  says : 

"  It  is  further  contended  on  the  part  of  the  state  that  when 
the  nolle  prosequi  was  entered  as  to  the  defendant,  "William 
Bell,  he  became  a  competent  witness,  and  that  if  Mrs.  Bell 
had  then  been  placed  on  the  stand  there  could  have  been  no 
objection  to  her  testimony ;  for  that,  as  to  the  remaining 
defendants  then  on  trial,  she  sustained  no  disqualifying  rela- 
tion, and  stood  disinterested,  but  that  if  there  were  any  good 
objections  to  the  testimony  of  Mrs.  Bell  at  the  time  it  was 
delivered,  they  were  removed  when  a  nolle  prosequi  was 
entered  as  to  her  husband.  After  mature  reflection,  and  a 
careful  examination  of  the  authorities,  we  do  not  believe  that 
she  was  a  competent  witness  for  the  state  against  the  appel- 
lants at  the  time  she  testified.  The  construction  we  put  upon 
article  3113  is,  that  it  was  never  intended  so  to  change  the 
rules  of  the  common  law  as  to  make  her  a  competent  witness 
to  testify  against  other  defendants  on  trial  with  her  husband. 
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as  in  this  case  ;  for  the  article  of  the  Code  relied  on  says,  the 
husband  and  wife  can  in  no  case  testify  against  each  other 
except  in  a  criminal-  prosecution  for  an  offence  committed  by 
one  against  the  other.  If  her  testimony  was  not  competent 
at  the  time  it  was  given,  the  entering  of  the  nolle  prosequi  as 
to  her  husband  did  not  remove  the  objections  to  it.  After 
the  nolle  prosequi  was  entered  she  might  have  been  called  to 
the  stand  as  a  witness  for  the  state,  and  her  testimony  would 
have  been  admissible.  But  this  was  not  done." 

In  Ilubbell  agt.  Grant  (39  Mich.,  641),  it  was  held  that : 

"  The  statutory  rule  that  a  husband  may  not  testify  against 
his  wife  without  her  consent,  cannot  be  waived,  in  her  absence, 
by  the  mere  omission  of  her  attorney  to  object  to  the 
testimony." 

The  court  (pp.  643,  644),  said :  "  Section  5969  of  the  com- 
piled laws  provides  that  the  husband  shall  not  be  examined -as 
a  witness,  for  or  against  his  wife  without  her  consent.  No 
consent  was  given  in  this  case,  and  unless  we  can  say  that 
because  no  objection  was  made  by  Mrs.  Grant  to  the  examina- 
tion of  her  husband  she  thereby  waived  the  benefit  of  this 
provision,  his  testimony  as  against  her  cannot  be  considered 
and  complainant  must,  therefore,  fail.  It  does  not  appear 
that  Mrs.  Grant  was  present  during  the  examination,  or  any 
part  thereof,  so  that  the  failure  to  object,  and  a  waiver  thereby, 
must  have  been  that  of  her  attorney  or  solicitor  in  the  case. 
The  reason  of  the  rule  for  excluding  either  husband  or  wife 
from  being  witness  in  a  case  in  which  the  other  was  a  party 
was  so  strong  that,  according  to  Professor  Greenleaf,  it  could 
not  be  relaxed  even  by  consent ;  that  the  public  had  also  an 
interest  in  the  preservation  of  domestic  peace,  which  might 
be  disturbed  by  the  testimony  notwithstanding  the  consent 
(1  Greenleaf  Ev.,  sec.  340). 

"  If,  then,  the  rule  was  so  strict  at  common  law,  and  our 
statute  has  so  far  relaxed  it,  that  by  consent  they  may  be 
examined,  can  it  mean  that  an  actual  assent  is  not  necessary, 
but  that  consent  may  be  implied  from  the  mere  silence  of  the 
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other  party  or  that  of  her  solicitor  in  her  absence  ?  We  are 
of  opinion  that  this  would  be  carrying  the  relaxation  of  the 
rule  to  an  extent  not  comtemplated  by  the  legislature.  There 
may  be  cases  where  both  parties  are  present  and  one  is  called 
as  a  witness,  where  a  failure  to  object  might  be  deemed  a 
waiver,  but  in  the  absence  of  such  party  we  are  of  opinion 
that  her  solicitor's  silence  could  not  supply  the  place  of  her 
actual  consent." 

In  State  agt.  Donovan  (41  Iowa,  587),  under  a  statute  some- 
what similar  to  ours,  the  husband  called  his  wife  as  a  witness 
in  his  own  behalf,  and  the  court  below  refused  to  allow  her  to 
testify.  The  supreme  court  reversed  the  judgment,  holding 
the  husband  had  a  right  to  call  her  in  his  own  behalf ;  not  a 
word  was  uttered  about  her  being  competent  against  her 
husband. 

The  motion  should  be  granted. 

Lansing  Hotaling,  district  attorney,  and  William  F.  Beut- 
ler,  assistant  district  attorney,  for  People. 

OSBORST,  P.  J.  —  The  defendant  was  indicted  by  the  grand 
jury  of  Albany  county,  at  this  present  term,  for  the  murder 
of  one  Erskine  "Wood,  at  the  town  of  Coeymans,  in  July  last. 
The  defendant,  upon  being  arraigned,  was  given,  at  the 
request  of  his  counsel,  an  opportunity  before  pleading  to 
move  to  quash  the  indictment,  and  his  request  was  granted. 

This  motion  is,  therefore,  to  quash  the  indictment ;  also, 
that  the  accused  may  be  furnished  with  the  names  of  the 
witnesses  who  appeared  before  the  grand  jury,  and  on  which 
the  indictment  was  obtained,  as  well  as  the  evidence,  or  a 
true  copy  thereof,  as  given  by  such  witnesses. 

The  motion  to  quash  the  indictment  is  based  solely  on  the 
ground  that  the  wife  of  the  prisoner  was  called  as  a  witness, 
and  gave  important  testimony  against  him,  and  this  without 
his  knowledge  or  consent. 

The   district  attorney,   upon   the  motion,   stated  that  no 
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minutes  of  any  consequence  were  kept  of  the  testimony 
before  the  grand  jury ;  that  there  had  been  a  thorough 
examination  of  the  charge  before  the  coroner  and  the  police 
magistrate  of  this  city  shortly  after  the  homicide,  and  that 
full  minutes  were  kept  on  such  investigations.  The  witnesses 
before  the  grand  jury  were  examined  by  the  district  attorney 
or  his  assistant,  from  these  minutes,  and  it  is  asserted  that  the 
evidence  is  substantially  the  same. 

I  have  examined  these  minutes,  though  very  voluminous, 
with  great  care,  to  determine  whether  the  evidence  given  by 
Mrs.  Briggs  probably  affected  or  influenced,  in  any  degree, 
the  grand  jury  in  presenting  an  indictment  against  the 
prisoner  for  murder  in  the  first  degree. 

The  prisoner  has  resided  for  many  years  in  Coeymans. 
For  some  time  before  the  day  on  which  the  homicide  occurred, 
he  had  been  upon  the  jail  limits  of  Albany,  an  execution  or 
executions  having  previously  been  issued  against  his  body. 
He  was  in  the  habit  of  leaving  the  city  every  Saturday  night 
after  midnight,  and  going  to  his  home  in  Coeymans,  where 
he  resided  with  his  wife,  returning  before  midnight  Sunday 
evening,  so  as  to  prevent  any  action  for  an  escape.  The 
deceased,  Erskine  Wood,  was,  and  for  some  months  had  been, 
a  hired  man,  and  boarded  in  the  family  of  Briggs. 

Briggs  is  a  man  well  advanced  in  years.  Mrs.  Briggs  is  a 
second  wife,  and  a  comparatively  young  woman.  Wood  was 
a  young  man. 

On  Sunday  morning,  July  eleventh,  Briggs  arrived  at  his 
home  at  2  or  3  o'clock  in  the  morning,  and  got  into  the  house 
without  disturbing  any  of  the  inmates.  He  remained  in  an 
outer  room,  not  going  to  the  bed-room  of  his  wife,  and  where 
she  was  at  the  time. 

A  short  time  after,  Wood,  as  prisoner  alleges,  came  from 
his  own  room  in  a  nude  state  and  went  to  Mrs.  Briggs'  room 
and  into  the  bed  with  her,  and  was  about  to  commit  adultery, 
when  Briggs  fired  a  pistol  or  revolver,  inflicting  injuries  or 
wounds  from  which  Wood  died. 
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After  being  shot,  Wood  ran  to  the  house  of  a  neighbor  and 
was  taken  in  and  cared  for.  Briggs  at  once  rings  a  bell 
attached  to  some  of  the  buildings,  and  by  this  and  the  noise 
made  by  him  he  succeeded  in  getting  some  of  his  neighbors 
aroused,  and  they  get  to  Briggs'  house  at  about,  or  shortly 
after,  daybreak. 

To  these  he  makes  the  statement  of  the  circumstances 
under  which  he  shot  Wood. 

The  neighbor  to  whom  Wood  went  swears  that  he  was 
naked  when  he  first  came  to  his  house,  and  this  greatly  tends 
to  corroborate  the  prisoner's  version  of  the  transaction. 

That  Wood  died  from  pistol  wounds  discharged  by  prisoner 
is  not  denied. 

The  more  serious  and  difficult  question  to  determine  is, 
under  what  circumstances  did  the  killing  take  place  ? 

I  also  find  some  evidence  tending  to  show  intimacy  between 
Mrs.  Briggs  and  Wood  during  the  prisoner's  absence  from 
home,  such  as  riding  together  on  several  occasions. 

It  appears  that,  before  the  grand  jury,  Mrs.  Briggs  denied 
any  adulterous  or  improper  intercourse  or  intimacy  with 
Wood,  and  says  he  was  not  in  her  room,  to  her  knowledge, 
that  night,  and  that  she  was  first  aroused  by  the  discharge  of 
the  revolver  and  noises  immediately  following. 

It  will,  therefore,  be  seen  that  her  testimony  was  most 
unfavorable  and  damaging  to  her  husband,  and  would  leave 
the  impression  that  the  killing  was  a  deliberately  planned  act 
on  the  part  of  Briggs,  and  from  a  premeditated  design  to  kill 
Wood. 

In  a  word,  that  it  was  not  committed  in  the  heat  of  passion 
upon  sudden  provocation,  or  under  such  circumstances  as  to 
make  the  crime  anything  less  than  murder  in  the  first  degree. 

I  am  aware  that  the  court  of  appeals  has  held,  and  all  will 
admit  properly,  that  a  man  may  be  guilty  of  murder  in  the 
first  degree  for  killing  another,  while  in  the  very  act  of 
adultery  with  his  wife,  when  such  killing  was  the  work  of 
deliberation  and  premeditation. 
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But  the  same  court  has  held  that  such  adulterous  conduct 
may  furnish  the  greatest  provocation  for  killing  the  adulterer, 
and  when  this  is  done  upon  a  sudden  discovery,  in  a  moment 
of  great  mental  excitement,  and  when  the  passions  are  aroused, 
so  that  the  man  has  no  time  for  deliberation  and  premedita- 
tion, but  acts  from  the  impulse  of  the  moment,  without  an 
intent  to  kill,  the  crime  is  not  murder,  and  a  conviction  could 
not  be  expected  for  any  higher  offense  than  manslaughter  in 
the  third  degree. 

From  this  it  will  be  seen  how  important  was  the  testimony 
of  Mrs.  Briggs  for  the  prosecution,  and  how  damaging  to  the 
accused.  Without  this,  non  constat,  the  indictment  might  not 
have  charged  this  grave  offense. 

It  may  be  said  that  this  can  do  no  harm,  even  though 
it  be  erroneous,  as  upon  the  trial  the  alleged  improper  evi- 
dence can  be  kept  out.  But  under  this  indictment  no  bail 
can  be  given.  .The  prisoner  must  remain  in  custody  without 
such  an  opportunity  for  preparing  his  defense  as  his  freedom 
would  allow  him,  and  which  he  might  secure  by  bail  if  the 
indictment  was  for  a  lesser  offense  than  is  here  charged. 

This  brings  me  to  consider  the  question  which  underlies 
this  motion.  "Was  it  proper,  competent  and  legal  for  Mrs. 
Briggs  to  give  this  evidence  ?  Does  the  law  permit  her  to  be 
called-  as  a  witness  and  give  evidence  against  her  husband  and 
in  favor  of  the  prosecution,  even  though  she  may  be  willing, 
without  the  knowledge  or  assent  of  her  husband  ?  If  so,  the 
important  part  of  this  motion  must  be  denied. 

By  the  common  law,  and  under  our  statutes  prior  to  1876, 
neither  husband  or  wife  could  be  examined  as  a  witness  for 
or  against  each  other,  except  in  prosecutions  for  personal 
violence,  one  upon  the  other.  Unless,  therefore,  we  can  find 
some  statute  since  that  time  which  in  express  terms  makes  it 
competent  for  the  prosecution  to  call  Mrs.  Briggs  as  a  witness 
against  her  husband,  on  ,  a  criminal  charge,  her  evidence  was 
not  only  improperly  received  by  the  grand  jury,  but  it  is 
absolutely  incompetent. 
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The  only  statute  under  which  it  is  pretended  that  such  a 
course  as  was  here  pursued  is  permitted  or  admissible,  is  to  be 
found  in  section  2,  chapter  782  of  the  Laws  of  1876,  passed 
April  twenty-seventh.  That  section  reads  as  follows  : 

Section  2.  In  all  criminal  trials,  and  examinations  before 
trial,  a  husband  or  wife  may  be  examined  on  behalf  of  the 
other,  but  upon  no  such  tria.1  shall  a  husband  or  wife  be  com- 
pelled to  testify  against  the  other. 

Does  this  section  confer  the  right  claimed  by  the  prosecu- 
tion? It  seems  to  me  clearly  not.  The  only  innovation 
which  this  section  makes  upon  the  common  law  or  the  statutes 
as  they  formerly  existed,  was  to  give  a  right  to  a  husband  or 
wife  to  be  examined  as  a  witness  on  behalf  of  the  other  in  a 
criminal  trial  or  examination.  Suppose  this  were  all  of  the 
section,  would  it  be  contended  for  a  moment  that  either  could 
be  called  as  against  the  other  ?  Of  course  not. 

Now,  the  other  words  are  of  a  negative  character.  They 
certainly  create  no  new  right  or  privilege  as  to  the  husband 
or  wife  being  witnesses  that  did  not  exist  before.  Mark  the 
language :  "  But  upon  no  such  trial  or  examination  shall  a 
husband  or  wife  be  compelled  to  testify  against  each  other." 

The  only  construction  that  can  be  given  to  these  words  to 
warrant  the  position  taken  by  the  prosecution,  would  be  that, 
because  the  legislature  said  they  could  not  be  compelled  to 
testify  against  the  other,  the  inference  is  they  might  do  so  if 
such  testimony  was  voluntarily  given.  But  it  would  be  most 
dangerous  to  allow  any  such  interpretation  or  construction  of 
the  section.  Such  an  innovation  upon  the  common  law  would 
require  a  positive,  affirmative  provision  or  enactment  of  the 
legislature.  She  could  not  be  called  as  a  witness  in  behalf  of 
her  husband  until  the  legislature  so  enacted. 

She  certainly  cannot  be  called  to  give  evidence  against  him 
until  the  authority  is  expressly  given. 

It  may  be  that  the  latter  part  of  the  section  amounts  to 
nothing.  Certainly  no  one  claimed,  before  its  enactment, 
that  husband  or  wife,  by  any  law  that  ever  existed,  could  be 
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compelled  to  testify  against  each  other  (  Wylie  agt.  People,  53 
2f.  Y.,  525). 

But  it  may  have  been  placed  there  (and  I  think  this  the 
more  probable  reason  for  the  employment  of  the  language) 
to  prevent  a  husband  or  wife,  after  being  called  as  a  witness 
for  the  other,  or  on  behalf  of  the  other,  as  the  language  is, 
from  being  compelled,  on  cross-examination,  to  testify  to  facts 
injurious  to  the  party  in  whose  behalf  he  or  she  was  called, 
and  not  inquired  of  on  the  direct  examination,  or  at  all  neces- 
sary to  explain  the  evidence  given  in  chief. 

For  instance,  a  wife  might  be  called  as  a  witness  on  behalf  of 
the  husband,  to  prove  some  one  isolated  fact.  It  may  be  that 
the  legislature,  by  saying  that  she  should  not  be  compelled 
to  testify  or  give  evidence  against  him,  intended  to  prevent, 
upon  a  cross-examination,  an  inquiry  into  any  other  matters 
not  inquired  of  upon  the  direct  examination,  and  which  might 
be  very  damaging  to  the  husband,  and  so  vice  versa.  Whether 
this  be  the  correct  solution  or  not,  it  is  quite  immaterial.  It 
is  enough  that  no  positive  enactment  can  be  found  making  it 
proper  to  call  husband  or  wife  as  a  witness  against  the  other. 
The  following  authorities  (if  indeed  authorities  are  necessary 
on  this  point)  go  to  substantiate  this  reasoning  (22  Alb.  L.  J., 
81  ;  State  agt.  Houston,  50  Iowa,  512  ;  Dill  agt.  State,  1  Tex. 
App.  R.,  278  ;  Nubbell  agt.  Grant,  39  Mich.,  641). 

I  have  thus  endeavored  to  show  that  Mrs.  Briggs  gave  most 
important  evidence  against  her  husband  before  the  grand  jury, 
and,  second,  that  such  evidence  was  incompetent,  for  the 
reason  that  she  could  not  legally  give  such  evidence.  It  only 
remains  to  consider  what  is  the  remedy  of  the  prisoner,  if 
any. 

The  law  requires,  and  the  grand  jury  are  always  charged, 
that  no  indictment  should  be  presented  unless  the  guilt  of  the 
accused  is  clearly  established  by  credible,  legal  and  competent 
testimony.  It  may  be  said,  and  truthfully,  that  no  indictment 
could  ever  stand  if  it  was  to  be  set  aside  because  some  illegal 
evidence  was  admitted.  The  grand  jurors  are  not  lawyers 
VOL.  LX  6 
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and  it  often  happens  that  questions  are  put  and  evidence 
elicited  that  would  not  be  allowed  in  court.  Shall  every 
indictment  therefore  be  set  aside  ?  I  answer,  by  no  means. 
Where  there  is  sufficient  legal  evidence  to  warrant  the  finding 
of  a  bill,  no  court  would  set  it  aside  for  technical  illegalities, 
which  it  is  apparent  did  not  and  could  not  have  influenced  the 
action  taken.  But  in  this  case  the  mistake  is  one  of  substance, 
and  examining,  as  I  have,  with  great  care  the  evidence  taken, 
I  am  by  no  means  prepared  to  say  that  such  a  conclusion 
would  have  been  arrived  at  without  the  testimony  of  Mrs.  Briggs. 

In  view  of  what  has  been  stated  it  would  seem  that  some 
remedy  should  be  afforded  to  the  accused.  I  think  the  relief 
invoked  by  his  counsel,  viz.  :  The  motion  to  quash  the  indict- 
ment, the  only  one  that  can  be  afforded.  In  a  case  reported 
in  2  Gallison,  364,  judge  STORY,  at  page  367,  says : 

"  The  grand  jury  is  the  grand  inquest  between  the  govern- 
ment and  the  citizen;  It  is  of  the  highest  importance  that 
this  institution  be  preserved  in  its  purity,  and  that  no  citizen 
be  tried  until  he  has  been  regularly  accused  by  the  proper 
tribunal.  Every  indictment  is  subject  to  the  control  of  the 
court ;  and  this  indictment  having  been  found  irregularly,  and 
upon  the  statement  of  a  witness  without  oath,  which  was  not 
evidence,  a  cassetur  must  be  entered "  (See,  also,  State  agt. 
Burlingham,  15  Maine,  101 ;  People  agt.  tihattuck,  6  Abb. 
JUT.  G.,  33  ;  People  agt.  Hulbut,  4  Denio,  136 ;  1  Bish.  Grim. 
Prac.  [3d  ed.],  sec.  763 ;  1  Abb.  Pr.  E.,  268 ;  1  Abb.  Pr. 
\_N.  8.},  248,  249). 

We  think  the  indictment  should  be  quashed,  and  the  pris- 
oner remanded  to  await  the  action  of  another  grand  jury. 

In  view  of  this  disposition  of  the  case  it  is  quite  unneces- 
sary to  examine  the  other  branches  of  this  motion. 

The  following  order  was  thereupon  approved  and  entered  : 

The  grand  jury  at  this  term  of  the  court  having  found  and 
returned  an  indictment  against  the  defendant  for  murder,  and 
the  defendant  having  moved,  on  the  affidavits  of  Hiram  G. 
Briggs  and  Nathaniel  C.  Moak,  to  quash  said  indictment. 
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Now,  after  reading  said  affidavit  and  notice  of  motion,  read- 
ing the  minutes  of  testimony  before  the  police  justice,  and 
taking  the  testimony  of  the  evidence  of  Peter  J.  Vedder,  the 
foreman  of  said  grand  jury,  viva  voce,  by  which  it  appeared 
Allie  T.  Briggs,  the  wife  of  said  defendant,  was  sworn  as  a 
witness  in  behalf  of  the  people  against  her  said  husband,  before 
said  grand  jury,  on  the  investigation  of  the  charge  against 
defendant,  whereon  the  indictment  was  found,  and  that  said 
Allie  T.  Briggs,  among  other  things,  testified  on  such  hearing 
and  investigation  before  said  grand  jury  that,  at  the  time  when 
defendant  is  claimed  to  have  killed  said  Erskine  Wood,  she 
said  Allie  T.  Briggs,  was  not  committing  adultery  or  having 
carnal  connection  with  said  Erskine  Wood,  one  of  the  ques- 
tions before  the  grand  jury  being  whether  defendant  so  killed 
said  Wood  while  having  carnal  connection  with  defendant's 
wife ;  and  that  said  indictment  was  in  part  based  and  founded 
upon  such  incompetent  evidence.  After  hearing  Nathaniel 
C.  Moak,  of  counsel  for  defendant,  and  Lansing  Hotaling,  dis- 
trict attorney  of  Albany  county,  opposed,  it  is  ordered  and 
adjudged  that  said  indictment  be  and  the  same  hereby  is 
quashed  and  prisoner  remanded  to  await  the  action  of  another 
grand  jury. 

NOTE. — The  precise  point  involved  in  the  case  of  Briggs,  as  to  the  com- 
petency of  the  wife  as  a  voluntary  witness  against  her  husband,  was 
decided  the  same  way  in  Byrd  agt.  State  (57  Miss.,  243),  reported  since 
judge  OSBORN'S  decision.  The  Code  of  Mississippi  (sec.  759)  provided 
(57  Miss.,-  245)  that  "Husband  and  wife  may  be  witnesses  for  each  other 
in  all  criminal  cases,  but  they  shall  not  be  required  to  testify  against  each 
other  as  witnesses  for  the  prosecution.  Nothing  herein  contained  shall 
be  so  construed  as  to  debar  full  cross-examination  by  the  prosecution  of 
any  husband  or  wife  of  an  accused  party  who  may  be  placed  on  the  stand 
for  the  defense."  The  court  below  (p.  245)  "held  that,  under  this  section, 
the  wife  may  be  a  voluntary  witness  for  the  prosecution  against  her  hus 
band's  consent." 

The  supreme  court,  on  error,  reversed  the  conviction,  saying  (pp.  245-7) : 
"  We  are  constrained  to  differ  from  him  (the  judge  below)  in  the  con- 
struction he  has  placed  on  this  statute. 

"  The  statute  is  in  derogation  of  a  very  ancient  and  weU  established  rule 
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of  the  common  law,  based,  as  we  have  above  seen,  in  great  part,  upon 
grave  reasons  of  public  policy,  having  reference  to  the  preservation  of 
the  happiness  of  parties  joined  together  in  the  marital  relation.  Statutes 
which  are  in  derogation  of  the  common  law  must  be  construed  strictly, 
so  as  not  to  give  them  an  operation  and  effect  beyond  the  clearly  expressed 
intention  of  the  legislature  (Hopkins  agt.  Sandidge,  31  Mass.,  608).  Such 
statutes  are  to  be  construed  with  reference  to  the  principles  of  the  com- 
mon law,  and  it  is  not  to  be  presumed  that  the  legislature  intended  to 
make  any  innovation  on  the  common  law  further  than  the  necessity  of 
the  case  required  (Edwards  agt.  Gaulding,  38  Miss.,  118;  Holman  agt. 
Bennett,  44  Miss.,  322).  The  rule  of  the  common  law  excluded  them  as 
witnesses  both  for  and  against  each  other  in  criminal  as  well  as  civil  cases. 
There  was  no  difference  as  to  their  exclusion  in  either  class  of  cases,  and 
the  rule  was  the  same  whether  they  were  offered  as  witnesses  for  or 
against  each  other,  except  in  a  small  class  of  criminal  cases,  where  the 
wife  was  admitted  to  testify  against  the  husband  for  her  own  protection 
and  personal  security.  This  being  the  state  of  the  law,  the  legislature,  by 
section  760,  made  them  competent  witnesses  for  -each  other  in  civil  cases,* 
leaving  them  still  incompetent  as  witnesses  against  each  other  in  that  class 
of  cases.  In  the  section  under  consideration,  the  language  is,  '  husband 
and  wife  may  be  witnesses  for  each  other  in  all  criminal  cases,'  clearly 
showing  that  the  legislature  intended  to  apply  the  same  rule  as  to  their 
competency  in  criminal  and  in  civil  cases.  If  the  legislature  had  intended 
to  make  them  witnesses  against  as  well  as  for  each  other,  it  would  have 
been  an  easy  matter  to  express  that  intent  in  unmistakable  language.  No 
reason  is  perceived  why  the  legislature  should  not  have  done  so,  if, 
indeed,  they  had  that  intent,  nor  is  it  easy  to  give  a  satisfactory  reason 
why  the  legislature  should  make  them  witnesses  against  each  other  in 
criminal  cases,  when  it  is  undoubted  that  they  are  restricted  in  civil  cases 
to  being  witnesses  for  each  other.  The  whole  force  of  the  implication, 
that  the  legislature  intended  to  allow  one  to  be  a  voluntary  witness  against 
the  other  in  criminal  cases,  arises  from  the  use  of  the  words  'but 
they  shall  not  be  required  to  testify  against  each  other  as  witnesses  for 
the  prosecution,'  following  immediately  after  the  provision  allowing  them 
to  be  witnesses  for  each  other,  and  as  a  part  of  the  same  sentence.  We 
regard  this  as  rather  an  over-cautious  insertion  to  prevent  an  apprehended 
construction  of  the  preceding  words,  than  as  engrafting  a  new  and  inde- 
pendent provision  on  the  statute,  which  would  be  the  case  if  it  allowed 
the  examination  of  one  against  the  other,  in  case  the  party  offered  as  a 
witness  did  not  object. 

"But  if  we  are  to  construe  this  language  to  mean  that  the  legislature 
thought  that  by  the  common  law  husband  and  wife  might  be  required  to 
testify  against  each  other,  when  they  were  allowed  to  testify  in  behalf  of 
each  other,  and  to  infer  that  this  provision  was  inserted  to  prevent  the 
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operation  of  such  a  rule,  without  the  consent  of  the  party  offered  as  a 
witness,  it  does  not  follow  that  we  are  to  construe  the  provision  as  making 
this  erroneously  supposed  rule  of  the  common  law  a  part  of  the  statutes 
of  the  State.  An  enactment  of  the  legislature,  based  on  an  evident  mis- 
conception of  what  the  law  is,  will  not  have  the  effect,  per  se,  of  changing 
the  law  so  as  to  make  it  accord  with  the  misconception  (Davis  agt.  Delpit, 
25  Miss. ,  445). 

"  For  the  error  in  admitting  the  wife  to  testify  against  the  husband, 
against  his  objection,  the  judgment  is  reversed,  and  a  new  trial  granted,  and 
cause  remanded  "  (And  see,  also,  People  agt.  Crandon,  17  Hun,  490).  [REP. 
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"Removal  of  cause — How  amount  in  dispute  determined  —  Counter-claim  must 

be  considered. 

f 

Where  an  action  is  brought  in  a  state  court  for  an  amount  less  than  $500, 
and  the  defendant  in  his  answer  pleads  a  counter-claim  exceeding  the 
sum  of  $500,  which  is  replied  to  by  the  plaintiffs : 

Held,  on  an  application  for  removal  from  state  to  a  Federal  court  the 
counter-claim  must  be  considered,  and  that  the  matter  in  dispute 
exceeds  $500  (Overruling  same  case  in  49  How.,  480). 

Southern  District  of  New  York,  November,  1880. 

MOTION  to  remand  case  to  the  marine  court  of  the  city  of 
New  York. 

Ira  D.  Warren  and  John  Bassett,  Jr.,  for  motion. 
D.  M.  Porter  and  George  H.  Kracht,  opposed. 

BLATQHFORD,  J.  —  The  plaintiffs  brought  this  suit  against 
the  defendant  in  the  marine  court  of  the  city  of  New  York 
to  recover  the  sum  of  $195  as  the  balance  unpaid  on  a  sale  of 
the  fixtures  of  a  store  and  bake-house.  The  answer  put  in,  in 
the  state  court,  sets  up  that  the  plaintiffs,  with  intent  to 
defraud,  falsely  represented  to  the  defendants  that  the  bake- 
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house  was  a  profitable  business  place,  and  that  one  Ott,  a 
former  proprietor  of  it.  had  done  a  profitable  business  at  it 
and  thus  induced  the  defendant  to  hire  the  store ;  that  the 
plaintiffs  also  represented  that  they  owned  the  store  and  the 
bakery  fixtures  in  it  and  offered  to  sell  them  to  him  ;  that  he, 
to  secure  for  one  day  the  right  to  purchase  them,  paid  to 
plaintiffs  five  dollars  as  a  deposit  on  the  agreement  that  if  he 
was  not  satisfied  with  the  fixtures  the  five  dollars  should  be 
forfeited ;  that  the  defendant,  not  being  satisfied  with  the 
store  and  fixtures,  immediately  notified  the  plaintiffs  thereof ; 
that  the  place  had  never  been  a  profitable  business  place  for  a 
bakery  ;  that  Ott  closed  it  because  he  could  not  make  it  pay 
the  expense  of  keeping  it ;  that  the  fixtures  were  mortgaged 
and  were  owned  by  Ott  and  not  by  the  plaintiffs ;  that  the 
plaintiffs  knew  this ;  that  the  defendant,  relying  on  said  repre- 
sentations and  believing  them  to  be  true,  rented  the  store  and 
furnished  it  with  new  fixtures  and  made  repairs  in  it,  and  fitted 
it  up  at  great  expense  and  hired  help  to  conduct  the  business 
of  the  bakery,  and  that  he  has  not  realized  any  moneys  from 
the  business  carried  on  at  the  place  and  was  unable  to  make 
the  business  pay  expenses,  but  was  obliged  to  close  it  to  his 
damage,  $750,  which  he  sets  up  as  a  counter-claim  against  the 
plaintiffs.  The  answer  denies  all  the  allegations  of  the  com- 
plaint not  thus  admitted  or  denied,  and  demands  judgment 
against  the  plaintiffs,  that  the  complaint  be  dismissed,  with 
costs,  and  that  he  have  judgment  against  the  plaintiffs  for 
$750.  This  answer  was  put  in  September  13, 1880.  A  reply, 
sworn  to  September  15,  1880,  was  put  in  by  the  plaintiff 
replying  "  to  the  allegations  of  counter-claim  contained  in  the 
answer,"  and  denying  each  and  every  of  said  allegations. 

On  the  20th  of  September,  1880,  the  defendant  presented 
to  the  state  court  a  petition,  signed  and  sworn  to  by  him  Sep- 
tember 18,  1880,  setting  forth  the  pendency  of  the  suit  as  an 
action  commenced  and  pending  by  the  plaintiffs  against  the 
defendant ;  that  the  plaintiffs  arc,  and  were  at  the  time  of 
the  commencement  of  the  action,  citizens  of  New  York,  and 
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the  defendant  a  citizen  of  New  Jersey ;  "  that  the  matter  in 
dispute  in  this  action  exceeds,  exclusive  of  costs,  the  sum  or 
value  of  $500;"  that  "the  defendant  has  appeared  in  this 
action,  in  this  court,  and  answered  the  complaint;"  that  the 
action  had  not  yet  been  tried,  and  that  no  term  had  passed 
since  it  was  commenced  at  which  it  could  be  tried.  The  peti- 
tion prays  that  "  the  said  suit  may  be  removed  "  to  this  court. 
The  proper  bond  was  given  and  approved  by  the  state  court, 
and  on  the  20th  of  September,  1880,  that  court  made  an  order 
exparte  which  recites  the  contents  of  the  petition  and  the  tenor 
of  the  bond ;  "  and  on  reading  and  filing  a  copy  of  the  plead- 
ings in  said  action,"  and  the  petition  and  the  bond,  orders  that 
the  pecition  and  bond  be  accepted,  and  declares  that  said  court 
will  proceed  no  further  in  the  suit,  it  being  removed  to  this 
court.  Afterwards,  and  before  the  commencement  of  the 
next  term  of  this  court,  and  before  a  copy  of  the  record  in 
the  state  court  was  filed  in  this  court,  that  court  made  an  order 
vacating  the  said  order  of  removal.  The  ground  assigned  for 
making  this  second  order,  in  the  decision  made  by  judge 
McAoAM,  the  judge  of  the  state  court,  was  that  the  amount 
in  dispute  in  the  suit  was  only  the  amount  stated  in  the  com- 
plaint, and  not  the  amount  claimed  in  the  counter-claim  set 
up  in  the  answer ;  and  that  as  the  matter  in  dispute  did  not 
exceed,  exclusive  of  costs,  the  sum  or  value  of  $500,  the  case 
was  not  one  for  a  removal  under  section  2  of  the  act  of  March 
3,  1875  (18  U.  S.  Stat.  at  Large,  470).  Notwithstanding  this 
second  order,  the  defendant,  claiming  that  the  suit  was 
removed  to  this  court,  filed  in  this  court,  on  the  first  day  of 
this  term,  a  certified  copy  from  the  state  court  of  the  proceed- 
ings therein,  to  and  including  the  order  of  removal,  and 
entered  an  order  ex'parte,  as  an  order  of  course  not  signed  by 
a  judge,  reciting  the  filing  of  said  copy  record,  and  ordering 
that  the  cause  proceed  no  further  in  the  state  court,  and  that 
it  proceed  in  this  court  in  the  same  manner  as  if  it  had  been 
originally  commenced  therein,  and  that  the  appearance  of  the 
defendant  be  and  was  thereby  entered. 
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The  plaintiff  now  moves  for  an  order  vacating  the  order  so 
entered  in  this  court,  and  remanding  this  action  to  the  state 
court  and  striking  from  the  files  of  this  court  the  record  so 
filed  here.  It  appears  when  the  order  of  removal  was  made 
the  pleadings  in  this  case  were  none  of  them  exhibited  to  the 
judge  of  the  state  court,  although  the  order  of  removal  recited 
that  they  were  read.  They  were  presented  on  the  making  of 
the  second  order. 

The  second  section  of  the  act  of  1875  provides  that  "  any 
suit  *  *  *  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  '  $500,'  in  which  there  shall  be 
a  controversy  between  citizens  of  different  states  *  *  * 
either  party  may  remove  said  suit."  The  defendant  here  con- 
tends that  the  matter  in  dispute,  on  the  issue  raised  by  the 
counter-claim  in  the  answer,  and  the  reply  thereto,  exceeds 
$500,  exclusive  of  costs ;  that  there  is  a  controversy  in  regard 
to  such  matter,  made  a  controversy  conclusively  by  the  plain- 
tiff, by  his  reply  to  the  counter-claim ;  and  that  on  this  ground 
the  defendant  can  remove  the  whole  suit  into  this  court. 

Under  the  New  York  Code  of  Civil  Procedure  (sec.  500) 
an  answer  may  contain  a  counter-claim,  that  is,  a  statement  of 
new  matter  constituting  a  counter-claim.  Such  counter-claim 
(sec.  501)  must  tend  in  some  way  to  diminish  or  defeat  the 
plaintiff's  recovery,  and  must  be  one  of  certain  specified 
causes  of  action.  A  plaintiff  may  (sees.  494, 495,  496),  demur 
to  a  counter-claim,  distinctly  specifying  the  objections,  one  of 
which  may  be  that  the  counter-claim  is  not  of  the  character 
specified  in  section  501.  "Where  a  counter-claim  is  established 
which  equals  the  plaintiff's  demand,  judgment  goes  for  the 
defendant.  Where  it  is  less  than  the  plaintiff's  demand  the 
plaintiff  has  judgment  for  the  residue.  Where  it  exceeds  the 
plaintiff's  demand  the  defendant  has  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff  (Sec.  503).  The 
plaintiff,  if  he  does  not  demur,  may  reply  to  the  counter-claim 
denying  what  he  controverts  (Sec.  514). 

A  counter-claim  is  held  to  be  an  affirmation  of  a  cause  of 
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action  against  the  plaintiff,  in  the  nature  of  a  cross-action,  and 
upon  which  the  defendant  may  have  an  affirmative  judgment 
against  the  plaintiff.  As  a  cross-action,  setting  forth  a  cause 
of  action  by  the  defendant  against  the  plaintiffs,  and  demand- 
ing a  judgment  thereon  for  $750  (in  addition  to  the  dismissal 
of  the  plaintiffs'  complaint  and  the  defeat  of  the  plaintiffs' 
claim),  the  claim  in  which  cross-action  is  disputed  by  the 
plaintiffs  by  the  reply,  the  counter-claim  clearly  brings  into 
the  suit  a  matter  in  dispute  which  exceeds  $500  in  value. 
Even  if  the  defendant  should  have  judgment  only  for  the 
difference  between  $195  and  $750 ;  that  would  be  more  than 
$500  ;  but  he  claims  $750  and  that  the  plaintiffs  shall  have  no 
judgment.  There  may  be  two  actions  in  one  point  of  view. 
One  may  be  regarded  as  an  action  by  the  plaintiffs  against  the 
defendant  to  recover  the  $195.  The  plaintiffs  may  fail  to 
recover  any  part  of  that,  or  they  may  recover  a  part  of  it,  or 
they  may  recover  the  whole  of  it.  The  answer,  and  the 
counter-claim  in  it,  may  have  the  effect,  if  proved,  to  diminish 
or  defeat  the  plaintiffs'  recovery  (Sec.  501).  If  the  plaintiffs' 
recovery  is  wholly  defeated,  then  the  defendant  becomes  actor 
and  may  recover  judgment  for  the  whole  or  a  part  of  the 
$750.  Still  both  proceedings  are  in  one  suit,  as  the  word 
"suit"  is  used  in  the  act  of  1875.  The  first  section  of  the 
act  of  1875  uses  the  expressions  "  suits  of  a  civil  nature," 
"  civil  action  "  and  "  civil  suit "  as  synonymous.  The  second 
section  of  that  act  uses  the  expressions  "  suits  of  a  civil 
nature  "  and  "  said  suit "  in  the  same  sense.  The  third  sec- 
tion of  that  act  uses  the  expressions  "  suit "  and  "  such  suit," 
and  "  the  cause  "  and  "  action  "  in  the  same  sense.  The  same 
is  true  of  the  same  words,  and  also  of  the  word  "  case,"  when 
used  in  the  subsequent  sections  of  that  act.  In  the  sense  of 
sections  2  and  6  of  the  old  Code  of  Procedure  of  New  York 
(unrepealed),  the  proceeding  by  the  defendant  against  the 
plaintiffs  to  recover  the  $750  is  an  action  and  a  civil  action, 
the  defendant  being  permitted  to  become  actor  in  the  given 
case.  The  statutes  of  New  York  now  use  the  word  "  action  " 
VOL.  LX  7 
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and  discard  all  other  terms.  The  proceeding  by  the  defend- 
ant against  the  plaintiffs  being  a  civil  action,  in  a  suit  of  a 
civil  nature,  and  the  matter  in  dispute  in  it  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  $500,  it  is  brought  in  the  state 
court  under  the  authority  of  the  statute  of  New  York,  in  the 
form  in  which  it  is  brought,  although  the  defendant  is  turned 
into  a  plaintiff  and  the  plaintiff  into  a  defendant,  and  jurisdic- 
tion of  the  person  of  the  plaintiff  is  obtained  by  the  fact  that 
the  plaintiff  came  into  court  and  brought  the  defendant  in 
first,  in  the  action  brought  by  the  plaintiff,  it  clearly  makes  a 
case  for  removal.  But  what  is  to  be  removed  ?  The  act  of 
1875  says  that  "said  suit"  is  to  be  removed.  Is  the  proceed- 
ing or  action  by  the  defendant,  his  affirmative  claim,  the  only 
thing  that  is  to  be  removed,  leaving  the  claim  of  the  plaintiffs 
to  be  litigated  in  the  state  court,  the  former  claim  being  $750 
and  the  latter  $195  ?  In  view  of  the  facts  that  the  suit  is,  in 
form,  one  brought  by  the  plaintiffs  against  the  defendant,  and 
includes  the  plaintiffs'  claim  by  the  voluntary  act  of  the  plain- 
tiffs, and  is  made  to  include  the  defendant's  claim  by  the 
operation  of  the  statute  of  New  York,  and  that  thus  there  is 
but  one  suit,  though  there  are  two  controversies  in  it,  and 
that  the  whole  suit  is  to  be  removed  and  that  either  party 
may  remove  it,  and  that  the  counter-claim  necessarily  "  must 
tend  in  some  way  to  diminish  or  defeat  the  plaintiffs'  recovery," 
it  follows  that  the  whole  suit  is  removed,  including  all  the 
issues,  by  the  complaint,  the  answer  and  counter-claim,  and 
the  reply. 

The  case  of  West  agt.  Aurora  City  (6  Wallace,  139)  is  not 
in  point.  The  facts  there  were  not  at  all  like  the  facts  in  this 
case,  and  it  arose  under  a  different  statute. 

In  McLean  agt.  St.  Paul,  &c.,  Railway  Company  (16 
Blatckf.  C.  O.  .Z?.,  309)  a  construction  was  given  to  section  2 
of  the  act  of  1875,  to  the  effect  that  a  suit,  where  the  requisite 
citizenship  for  removal  did  not  exist  when  the  suit  was 
brought,  might  become  removable  by  the  occurrence  of  the 
requisite  citizenship  during  the  pendency  of  the  suit.  Under 
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that  ruling  it  must  be  held  that  it  is  not  necessary  that  the 
requisite  amount  in  dispute  should  appear  to  have  existed 
when  the  suit  was  brought.  After  proceedings  for  removal 
are  completed  a  party  cannot  be  deprived  of  his  right  by  any 
action  of  the  state  court,  or  of  the  other  party,  in  reducing 
the  amount  appearing  to  be  in  dispute  (Kanouse  agt.  Martin, 
15  How.,  198).  But  there  is  nothing  to  prevent  a  state  court 
from  allowing  an  insufficient  amount  in  dispute  to  become  an 
adequate  amount  under  the  act  of  1875,  or  prevent  such 
insufficient  amount  from  becoming  an  adequate  amount  under 
that  act  by  the  operation  of  the  statute  of  New  York  and  the 
lawful  acts  of  the  parties  to  the  suit  thereunder. 

The  motion  to  remand  the  suit  and  for  other  relief  is 
denied. 


SUPEEME  COUET. 

OLIVIA  M.  KERRISON,  sueing  as  OLIVIA  M.  JENS,  agt.  JOHN 
D.  KERRISON. 

Marriage  —  validity  of — Prohibition  in  divorce  decrees  —Effect  of  marriage 
solemnized  in  another  state  when  forbidden  by  a  judgment  of  a  court  of  this 
state  —  Under  what  circumstances  such  marriage  will  not  be  annulled. 

In  1875,  judgment  of  divorce  was  obtained  in  this  court  against  the  defend- 
ant by  his  wife  Ellen  for  his  adultery,  and  by  the  terms  of  the  judgment 
the  defendant  was  prohibited  from  marrying  again  until  Ellen  should 
be  actually  dead. 

In  1875,  Ellen  being  still  living,  the  parties  to  this  action,  for  the  purpose 
of  evading  the  prohibition  contained  in  such  decree,  went  to  the  state 
of  New  Jersey  and  were  there  married,  intending  to  and  in  fact  return- 
ing soon  thereafter  to  this  state,  where  the  defendant  was  at  the  time  a 
domiciled  resident,  and  where  the  plaintiff  also  resided.  At  the  time 
this  action  (which  was  brought  to  declare  the  marriage  void)  was  begun, 
the  defendant  was,  and  now  is,  a  British  subject  and  a  resident  of 
Canada,  the  summons  being  served  by  publication.  The  defendant 
appears  and  answers,  but  in  his  answer  denies  the  jurisdiction  of  the 
court  in  the  premises : 

Held,  that,  it  is  an  open  question  whether  legislation  upon  the  subject 
since  the  adjudications  holding  such  marriage  to  be  void,  has  given  such 
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a  legislative  interpretation  to  the  old  statute,  that  a  prohibition  against 
a  subsequent  marriage  was  intended  only  as  a  punishment  of  the 
offending  party. 

Held,  also,  that  if  the  marriage  of  the  parties  was  illegal,  the  plaintiff  is  not 
in  position  to  ask  to  be  relieved  from  its  bond.  The  facts  as  stated,  being 
fully  borne  out  by  the  proofs,  render  it  extremely  improper  for  the 
courts  to  afford  the  plaintiff  any  relief  The  law  does  not  interfere 
between  those  who  are  equally  in  the  wrong. 

The  case  of  Marsliall  agt.  MarslutU  (2  Hun,  288)  criticised  and  not  followed. 

Special  Term,  September,  1880. 

MOTION  on  behalf  of  the  plaintiff  to  confirm  the  report  of  the 
referee  and  for  judgment  annulling  the  marriage  of  the  parties. 

Francis  M.  Scott,  for  plaintiff. 

C.  Stewart  Damson,  for  defendant. 

MACOMBER,  J.  —  The  defendant  and  one  Ellen  Flynn  were 
married  in  the  month  of  May,  1869,  at  Toronto,  Canada.  On 
the  21st  day  of  May,  18T5,  judgment  of  divorce  was  obtained 
in  this  court  against  the  defendant  by  his  wife  Ellen  for 
his  adultery,  and  by  the  terms  of  the  judgment  the  defendant 
was  prohibited  from  marrying  again  until  Ellen  should  be 
actually  dead.  On  the  14th  day  of  October,  1875,  Ellen  being 
still  living,  the  parties  to  this  action,  for  the  purpose  of  evad- 
ing the  prohibition  contained  in  such  decree,  went  to  the 
state  of  New  Jersey  and  were  there  married,  intending  to  and 
in  fact  returning  soon  thereafter  to  the  state  of  New  York 
where  the  defendant  was  at  the  time  a  domiciled  resident  and 
where  the  plaintiff  also  resided.  At  the  time  this  action  was 
begun  the  defendant  was,  and  now  is,  a  British  subject  and 
a  resident  of  Canada,  where  the  summons  herein  was  person- 
ally served  upon  him  under  an  order  for  the  publication 
thereof.  The  defendant  appears  and  answers,  but  in  his 
answer  denies  the  jurisdiction  of  the  court  in  the  premises. 

The  referee  says,  in  his  opinion,  that  he  feels  constrained, 
though  reluctantly,  to  follow  the  authority  of  Marshall  agt. 
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Marshall  (2  Sun,  238),  and  so  doing  pronounces  the  mar- 
riage of  the  plaintiff  and  defendant  void. 

It  is  quite  unfortunate  that  the  expectation  expressed  in  the 
vote  of  the  learned  presiding  justice  of  the  court  which  pro- 
nounced the  decision  was  not  realized,  and  the  case  reviewed 
by  the  court  of  appeals.  But,  it  seems,  that  the  action  ended 
with  the  judgment  there  given.  On  this  account,  and  in 
view  of  the  persuasive  dissenting  opinion  delivered  by  Mr. 
justice  DANIELS,  the  decision  has  not,  I  think,  commanded 
that  cheerful  acquiescence  of  the  bench  and  bar,  which  is 
ordinarily  accorded  to  the  deliverances  of  that  court.  It  has, 
however,  upon  the  most  important  of  social  matters,  namely, 
the  devolution  of  property  and  the  legitimacy  of  offspring, 
served  to  add  uncertainty  and  insecurity  to  those  laws  whose 
greatest  value  consists  in  their  certainty  and  repose.  Were  I 
permitted  to  do  so,  and  were  it  necessary  to  decide  this  case 
upon  the  principle  involved  in  the  Marshall  case,  I  should 
adopt  the  opinion  of  judge  DANIELS  as  to  the  exposition  of 
the  law.  Indeed,  has  not  legislation  upon  the  subject,  since 
the  decision  of  that  case,  rendered  it  entirely  competent  for 
the  court,  even  at  special  term,  to  inquire  into  the  reason  for 
now  holding  to  the  rule  which,  it  is  claimed,  was  established 
in  Marshall  agt.  Marshall  f 

By  chapter  321  of  the  Laws  of  1879,  section  49  was 
amended  so  as  in  a  proper  case  to  enable  the  court  to  relieve 
a  person  of  the  penalties  of  a  divorce  for  his  or  her  adultery. 
That  section  as  amended  reads  as  follows : 

"  Whenever  a  marriage  has  been  or  shall  be  dissolved  pur- 
suant to  the  provisions  of  this  article,  the  complainant  may 
marry  again  during  the  lifetime  of  the  defendant,  but  no 
defendant  convicted  of  adultery  shall  marry  again  during  the 
lifetime  of  the  complainant,  unless  the  court  in  which  the 
judgment  was  rendered  shall  in  that  respect  modify  such 
judgment,  which  modification  shall  only  be  made  upon  satis- 
factory proof  that  the  complainant  has  remarried,  that  five 
years  have  elapsed  since  the  decree  of  divorce  was  rendered, 
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and  that  the  conduct  of  the  defendant  since  the  dissolution  of 
said  marriage  has  been  uniformly  good." 

This  is,  it  seems  to  me,  a  legislative  enactment  and  a  legis- 
lative interpretation  of  the  old  statute,  that  a  prohibition 
against  a  subsequent  marriage  was  intended  to  be  only  a  pun- 
ishment of  the  offending  party. 

It  is  true  the  subsequent  section  of  the  original  act  declares 
void  marriage  contracted  in  violation  of  the  statute.  But 
should  it  not  be  borne  in  mind,  when  marriages  like  this,  con- 
tracted abroad,  are  sought  to  be  declared  void,  when  it  is 
attempted  to  give  to  our  statute  and  a  decree  of  our  court 
extra  territorial  effect,  that  after  all  the  offense  against  our 
laws  was  not  radical,  but  only  of  such  a  nature  that  a  court 
could  permit  it  to  be  done  even  on  our  own  soil  ? 

The  offense,  therefore,  which  persons  commit  who  go  hence 
to  be  married,  is  not  malum  in  se,  but  malum  prohibitum, 
against  the  effect  of  which  they  might  have  been  relieved  by 
a  court ;  can  it  then  be  reasonably  contended  that  an  act  of 
such  a  character,  which  was  lawful  in  the  state  where  it  was 
committed,  shall  be  so  treated  by  the  courts  of  this  state  as  to 
upset  the  laws  of  inheritance  and  legitimacy  ?  This  is  far 
different  from  the  prohibition  against  polygamous  and  incestu- 
ous marriages,  whether  they  be  those  under  the  so-called 
Levitical  law  or  under  a  statute  of  the  state.  These  things 
go  to  the  root  of  social  and  state  matters.  The  others,  so  far 
as  affecting  the  peace  and  purity  of  the  state,  are  non-essentials. 

As  it  seems  to  me  for  our  courts  to  hold  a  marriage  con- 
cededly  valid  in  a  sister  state,  where  solemnized,  invalid  in 
our  own  state,  simply  because  our  statute  and  a  judgment  of 
our  courts  have  prohibited  one  of  the  parties  to  marry  again 
within  a  limited  period  for  misconduct  in  our  state,  is  not,  in 
the  true  spirit  of  inter-state  comity,  designed  to  be  secured  by 
section  first  of  the  fourth  article  of  the  Federal  Constitution, 
nor  is  it  in  the  direction  of  an  enlightened  comity  of  Christian 
nations.  On  the  contrary,  it  savors  a  little  of  intra-mural 
arrogance. 


\ 
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The  two  cases  mainly  relied  upon  as  sustaining  the  prevail- 
ing opinion  in  Marshall  agt.  Marshall  arose  as  follows : 
Brooks  agt.  Brooks  (7  Jurist  [  U.  $.],  422)  upon  a  marriage 
regarded  by  the  British  laws  as  incestuous;  and  the  other, 
Commonwealth  agt.  Hunt  (4  Gush.,  49),  upon  a  marriage 
pronounced  polygamous  by  statute.  By  the  statute  (5  and 
6  William  IV,  chap.  54  [1835,  1836])  marriages  between 
persons  within  the  prohibited  decrees  are  declared  to  be  abso- 
lutely null  and  void.  What  those  decrees  are  is  not  stated  by 
the  statute,  but  this  is  determined  by  the  previously  established 
rules  of  the  Canon  law  and  older  statutes.  Relationship,  both 
by  consanguinity  and  by  affinity,  is  comprehended  within  the 
prohibition  in  accordance  with  the  so-called  Levitical  decrees. 
Hence  it  is  that  marriage,  in  England,  with  a  deceased  wife's 
sister  is  within  those  decrees  and  consequently  void.  In  the 
way  of  such  marriages  the  Catholic  church  has  placed  an 
impedimatum  dirimus.  That  prohibition  became  a  part  of 
the  Canon  law,  and  later  it  was  enacted  into  the  civil  law. 

The  case  of  IZrooks  agt.  Brooks  should  be  read  in  the  light 
of  this  history,  which  fully  explains  the  language  of  lord 
CAMPBELL,  when  he  brought  that  case  within  the  exception 
to  the  general  rule  which  he  fully  recognized,  that  a  marriage 
valid  where  contracted,  was  valid  everywhere.  So  too  of -the 
case  of  Commonwealth  agt.  Hunt.  Polygamy  has  never  been 
recognized  by  any  Christian  state.  Until  the  statute  pro- 
nounced the  marriage  polygamous,  the  courts  of  Massachusetts, 
1  think, with  uniformity  held  such  a  marriage  valid  (See  opinion 
of  judge  DANIELS  above  referred  to). 

The  learned  judge,  writing  the  opinion  of  the  majority  of 
the  court  in  Marshall  agt.  Marshall,  refrains  from  consider- 
ing how  far  the  case  would  be  affected  had  the  element  of  a 
departure  from  the  state  with  the  intent  to  avoid  the  former 
judgment  been  wanting.  But  there  is,  it  seems  to  me,  no 
middle  ground.  On  the  hypothesis  of  the  Marshall  case,  a 
due  respect  to  logic  or  reason  will  carry  us  to  the  conclusion 
that  a  marriage  contracted  in  another  state  in  good  faith  can- 
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not  be  recognized  here  if  prohibited  by  our  laws  on  any 
ground.  Otherwise  there  would  be  imparted  to  the  delicate 
and  complicated  contract  of  marriage  validity  or  invalidity, 
accordingly  as  the  intent  of  the  parties  was  respectful  or  dis- 
courteous to  our  sovereignty.  This  would  make  such  a 
relationship  insecure  and  would  thrust  into  the  marriage 
contract  an  element  necessary  to  its  validity  which  no  other 
contract  requires,  and  would  upset  the  well-founded  rule  that 
a  contract  otherwise  valid  is  not  rendered  invalid  by  the  intent 
with  which  it  was  performed  (Ponsford  agt.  Johnson,  2 
Blotch.,  51.)  By  reason  of  the  act  of  1879,  quoted  above, 
the  question  supposed  to  be  closed  in  the  supreme  court  is,  I 
think,  fairly  open.  But  I  do  not  purpose  to  enter  upon  a  dis- 
cussion of  it  further,  nor  to  rest  my  decision  on  ground  adverse 
to  the  Marshall  case,  for  I  see  at  hand  another  and  sufficient 
reason  for  dismissing  the  plaintiff's  complaint. 

If  the  marriage  of  the  parties  was  illegal,  the  plaintiff  is  not 
in  position  to  ask  to  be  relieved  from  its  bond.  The  com- 
plaint alleges  :  "  That  this  plaintiff  and  said  defendant  left 
this  state  as  aforesaid,  and  proceeded  to  the  state  of  New 
Jersey,  as  aforesaid,  and  procured  said  marriage  ceremony  to 
be  performed  in  said  state  of  New  Jersey  as  aforesaid,  with 
the  object  and  intention  and  for  the  purpose  of  avoiding  and 
wading  the  prohibition  contained  in  the  aforesaid  decree  of 
this  court  hereinbefore  set  forth,  and  the  effect  and  consequences 
of  the  statute  pursuant  to  which  said  prohibition  was  included 
in  said  decree. 

That  at  the  time  said  marriage  ceremony  was  performed,  as 
aforesaid,  neither  this  plaintiff  or  the  said  defendant  had  any 
intention  of  residing  or  remaining  in  said  state  of  New  Jersey, 
but  they  both  intended  and  expected  to  return  to  this  state  as 
soon  as  said  marriage  ceremony  had  been  performed." 

These  allegations  being  fully  borne  out  by  the  proofs  render 
it  extremely  improper  for  the  court  to  afford  the  plaintiff  any 
relief.  The  law  does  not  interfere  between  those  who  are 
equally  in  the  wrong.  In  pari  delicto  portior  est  conditio 
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defendentis  (Peck  agt.  Burr,  10  N.  Y.,  294;  Tracy  agt. 
Talmadge,  14=  N.  Y.,  162,  181,  216 ;  Candee  agt.  Lord,  2 
N.  Y.,  269,  276 ;  Meech  agt.  Stoner,  19  N.  Y.,  28 ;  Vischer 
agt.  Yates,  11  Johns.,  26 ;  Story  J?q.  Jur.,  sees.  61,  298 ; 
/Story  tfw  ^^.,  198). 

The  plaintiff  was  swift  in  her  steps  to  evade  the  judgment 
of  this  court  pronounced  against  her  lover,  and  made  that 
lover  her  husband  notwithstanding  such  judgment.  The 
court,  I  think,  now  reposing  on  the  maxim  already  quoted, 
exercises  its  highest  prerogative  in  doing  nothing.  It  leaves 
the  parties  equally  in  the  wrong  where  it  finds  them.  The 
plaintiff  has  made  her  bed,  let  her  lie  in  it. 

The  defendant's  exceptions  to  the  findings  of  fact  of  the 
referee  are  overruled.  His  exceptions  to  the  conclusions  of 
law  are  sustained.  Judgment  is  directed  for  the  defendant 
upon  the  facts  found,  but  not  with  costs. 


SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YOKE  agt.  THE  GLOBE 
MUTUAL  LIFE  INSUKANCE  COMPANY. 

Insolvent  Life  Insurance  Company —  Chapter  902,  Laws  1869,  as  amended 
by  Laws  of  1880  —  Practice  on  motion  to  confirm  actuary's  report — Power 
of  the  court  over  actuary's  report. 

Where  on  a  motion  on  the  part  of  the  receiver  of  an  insolvent  insurance 
company  to  confirm  the  actuary's  report  upon  the  condition  of  such 
company,  it  is  objected  that  the  act  of  1869,  under  which  the  order 
appointing  the  receiver  was  made  is  no  longer  in  force,  but  was  repealed 
or  suspended  by  chapter  161  of  the  Laws  of  1879: 

Held,  that  the  act  of  1869,  which  provides  for  the  deposit  of  securities 
with  the  superintendent  of  insurance  for  the  benefit  of  registered  poli- 
cies and  for  their  oversight  and  supervision  is  in  no  wise  changed,  altered 
or  affected  by  the  act  of  1879. 

It  is  further  objected  that  the  order  appointing  the  receiver  was  unauthor- 
ized, because  preliminary  to  the  action  being  taken  by  the  attojney-gen- 
VOL.  LX  8 
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eral,  there  was  no  report  to  that  officer  by  the  superintendent  of  insur- 
ance that  the  defendant  was  "in  such  a  condition  as  to  render  the 
issuing  of  additional  policies  and  annuity  bonds  by  said  company, 
injurious  to  the  public  interests:" 

Held,  that  the  manner  of  the  making  of  such  a  report,  whether  it  should 
be  oral  or  written,  is  not  prescribed,  nor  is  it  made  necessary  by  the  act, 
that  the  fact  that  such  a  report  had  been  made  should  be  stated  to  the 
court.  There  would  seem  to  be  no  good  reason  to  require  it  to  be  so 
stated,  for  after  the  proceeding  is  brought,  the  court  must  satisfy  itself 
"  by  the  allegations  and  proofs  of  the  respective  parties  *  *  *  that 
the  assets  and  funds  of  said  company  are  not  sufficient  to  justify  the 
further  continuance  of  the  business  of  insuring  lives,  granting  annui- 
ties and  incurring  new  obligations,  as  authorized  by  its  charter,"  before 
it  can  "  issue  an  order'en joining  and  restraining  the  said  company  from 
further  prosecution  of  its  business,  and  *  *  *  appoint  a  receiver 
of  all  the  assets  and  credits  of  said  company." 

Held,  second,  that  conceding  the  necessity  of  a  report  from  the  superintend- 
ent of  insurance,  the  statute  was  in  substance  complied  with.  The 
only  possible  object  of  this  provision  in  regard  to  the  action  by  the 
superintendent  of  insurance  was  that  the  judgment  of  that  officer  should 
concur  in  the  need  of  the  proceeding,  and  if  he  does  so  concur,  there 
would  seem  to  be  no  good  reason  to  require  it  in  advance  of  action  by 
the  attorney-general,  and  that,  therefore,  the  report  made  before  the 
order  appointing  a  receiver  was  sufficient. 

Held,  third,  that  this  and  every  other  objection  should  have  been  made 
upon  the  application,  or  at  least  to  the  order  when  it  was  resettled  and 
re-entered.  Instead  of  objecting  the  defendant  expressly  consented 
and  affirmatively  asked  that  the  order  which  was  made  should  be  made, 
and  upon  its  resettlement  all  its  provisions  were  made  to  conform  to 
the  criticisms  and  wishes  of  the  defendant.  Under  such  circumstances 
it  cannot  now  object  to  the  validity  of  the  order,  for  both  statute  and 
constitutional  rights  may  be  waived  by  a  party  and  by  a  corporation, 
when  it  is  a  party,  as  well  as  by  a  natural  person. 

It  is  also  objected  that  the  actuary's  report  should  be  sent  back  because 
such  actuary  has  not  taken  into  account  in  making  his  report  the  future 

»  premiums  to  be  received  by  the  company  upon  its  policies,  as  required 
by  section  8  of  the  act  of  1869 : 

Held,  first,  that  while  the  report  does  not  show  a  detailed  valuation  of 
such  future  premiums,  it  does  not  appear  that  they  were  not  considered 
in  reaching  the  conclusion  of  insolvency,  for  such  report  does  most 
clearly  exhibit  all  the  resources  of  the  defendant  and  all  its  liabilities, 
and  states  that  the  latter  are  in  excess  of  the  former  $559,271 ,  and  that 
"  it  is  clearly  impossible  for  the  company  to  resume  business. "  With 
such  a  result  before  him  and  the  court,  any  detailed  calculations  of 
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future  premiums  became  unnecessary  to  enable  either  to  decide  that  the 
company's  assets  could  not  meet  its  obligations  as  they  matured. 

Held,  second,  that  prior  to  the  amendment  of  the  act  of  1869,  by  the  act  of 
May  5,  1880,  all  the  special  term  could  then  do  was  to  send  the  report 
back  to  the  actuary  for  correction ;  the  statute  gave  the  court  no  power 
to  reject  it.  While  it  is  true  that  the  act  of  1869,  as  amended  by  that  of 
%May  5,  1880,  now  requires  the  actuary's  report  to  be  confirmed  by  the 
court,  whether  the  same  is  favorable  or  unfavorable  as  to  the  solvency 
•f  the  company,  yet  the  propriety  of  rejecting  the  actuary's  report  and 
thus  practically  keeping  the  company  in  life  through  a  receiver  must 
be  considered. 

Held,  also,  that  the  opinion  of  the  general  term  in  People  agt.  Atlantic 
Mutual  Life  Insurance  Company  (15  Hun,  84),  and  of  the  court  of 
appeals  in  same  case  (77  N.  T.,  336),  are  directly  applicable,  and  that 
the  report  of  the  actuary  should  be  confirmed  and  an  order  entered 
directing  the  conversion  of  the  defendant's  assets  into  money  pursuant 
to  section  8  of  chapter  902  of  the  Laws  of  1869,  as  amended  by  section  1 
of  the  act  of  May  5,  1880. 

Ulster  Special  Term,  March,  1880. 

MOTION  on  the  part  of  the  receiver  and  the  attorney-gen- 
eral to  confirm  the  actuary's  report  upon  the  condition  of 
the  defendant. 

Messrs.  Willard  Bartleti  and  Henry,  J.  Cullen,  Jr.,  for 
receiver. 

S.  W.  Knevals,  for  attorney-general. 

Hamilton  Harris,  for  superintendent  of  insurance. 

Charles  D.  Lewis,  for  defendant. 

Messrs.  Barnes,  Van  Wyck  and  McAdam,  for  policy- 
holders. 

WESTBROOK,  J.  —  The  proceeding  in  this  action  was  by 
summons  and  complaint  by  the  attorney-general,  in  which 
the  people  were  named  as  plaintiffs  and  The  Globe  Mutual 
Life  Insurance  Company  was  defendant,  leave  to  bring  such 
action  having  first  been  granted  by  a  judge  of  this  court. 
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The  complaint  alleges  the  insolvency  of  the  defendant,  and 
the  need  of  the  appointment  of  a  receiver  to  take  care  of  its 
assets,  and  to  distribute  the  same,  and  that  the  board  of 
trustees  of  the  defendant,  after  a  full  and  complete  investiga- 
tion of  its  affairs  had  unanimously  requested  the  attorney- 
general  to  bring  such  action,  to  obtain  the  appointment  of  a 
receiver  thereof,  and  to  wind  up  its  business  and  distribute 
its  assets. 

On  the  28th  day  of  May,  1879,  an  order  to  show  cause  was 
granted  by  a  judge  of  this  court,  returnable  on  the  next  day 
at  a  special  term  thereof,  to  be  held  at  the  City  Hall,  in  the 
city  of  Albany,  why  the  injunction  prohibiting  the  doing  of 
business  by  the  defendant,  its  officers  and  agents,  which  was 
incorporated  in  the  order  to  show  cause,  should  not  be  con- 
tinued "  and  why  a  receiver  of  the  property  and  effects  of  the 
said  corporation  should  not  be  appointed,  pursuant  to  the 
provisions  of  the  Revised  Statutes  and  laws  of  this  state,  with 
all  the  powers  and  authority  conferred  upon  receivers  in  such 
cases,  and  for  such  other  and  further  relief  as  may  be  just." 

On  the  return  day  of  the  order,  the  defendant  appeared  by 
Mr.  William  Allen  Butler,  one  of  its  then  attorneys  and  its 
counsel,  the  people  .by  its  then  attorney -general  (Hon.  A. 
Schoonmaker),  the  superintendent  of  "insurance  by  Mr.  Ham- 
ilton Harris,  and  sundry  policy-holders  by  Messrs.  Hale  and 
Knox. 

Upon  the  application  of  the  receiver  the  attorney-general 
presented  a  careful  and  exhaustive  report  of  a  committee  of 
the  board  of  trustees  of  the  defendant,  dated  the  26th  day 
of  May,  1879,  verified  by  their  affidavit,  by  which  it  was  most 
abundantly  demonstrated  that  the  corporation  was  hopelessly 
and  irretrievably  insolvent,  and  also  a  unanimous  resolution 
of  such  board  of  trustees,  adopted  on  the  same  day  that  the 
above  report  was  made  to  them,  asking  the  attorney-general 
to  take  the  action  and  proceedings  which  he  had  then  initi- 
ated, and  was  then  pressing. 

The  defendant,  by  its  then  counsel,  Mr.  Butler,  united  with 
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the  attorney-general  in  his  application,  and  vigorously  opposed 
any  delay  in  the  proceeding,  and  strenuously  and  forcibly 
argued  that  the  situation  and  condition  of  the  company 
required  prompt  action  by  the  court. 

The  then  superintendent  of  insurance  (Hon.  John  F.  Smyth) 
appeared  upon  the  motion,  and  by  his  counsel  (Hon.  Hamilton 
Harris),  concurred  in  the  necessity  of  the  appointment  of  a 
receiver,  and  subsequently,  and  before  the  making  or  entry 
of  any  order  upon  such  application,  filed  with  the  court, 
addressed  to  it  and  to  the  attorney-general,  a  written  report 
recommending  and  advising  the  proceeding  and  application, 
and  the  appointment  of  a  receiver. 

Some  policy-holders  appeared  also  by  Messrs.  Hale  and 
Knox,  who  asked  for  delay  in  the  appointment  of  a  receiver, 
They  were  heard,  as  they  were  not  then  parties  to  the  pro- 
ceeding or  the  action,  by  courtesy,  but  their  request  for  delay 
was  strenuously  resisted  by  both  the  attorney-general  and 
the  counsel  for  the  defendant,  and  was  denied  by  the  court. 

The  original  order  appointing  Mr.  James  D.  Fish,  receiver, 
was  filed  and  entered  in  the  Albany  county  clerk's  office  on 
the  10th  day  of  June,  1879.  To  its  form  and  verbiage  some 
objections  were  made  by  the  attorney-general  and  the  counsel 
for  the  defendant,  and  the  same  was  resettled,  and  re-entered 
on  the  17th  day  of  June,  1879.  Upon  such  settlement  all 
parties  were  represented  by  counsel,  and  that  order  is  now  in 
the  form  and  language  desired  and  consented  to  by  both  the 
representative  of  the  people  and  the  representative  of  the 
defendant. 

A  reference  to  that  order  will  show  that  the  receivership  was 
not  designed  to  be  a  temporary  one  pending  further  litigation, 
but  final  and  for  the  purpose  of  distributing  the  effects  and 
property  of  the  defendant.  It  recites  fully  the  proceedings 
which  have  been  herein  detailed,  among  which  are  the  appear- 
ance of  the  superintendent  of  insurance  and  his  consent  to 
and  concurrence  in  the  proceeding,  both  through  counsel  in 
open  court,  and  his  written  report  filed  with  the  court,  and 
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the  proofs  presented,  and  then  declares,  "  due  deliberation 
being  had  in  the  premises,  and  no  objections  having  been  taken 
to  the  form  or  mode  of  procedure,  and  after  hearing  the  allega- 
tions and  proofs  of  the  respective  parties,  and  it  appearing  to 
the  satisfaction  of  the  court  that  the  said  defendant  is  insol- 
vent, and  that  the  assets  and  funds  of  said  company  are  not 
sufficient  to  justify  the  further  continuance  of  the  business  of 
insuring  lives,  granting  and  issuing  new  obligations  as  author- 
ized by  its  charter,  and  that  the  relief  asked  for  in  the  order 
to  show  cause  should  be  granted,  it  is  ordered  that  the  relief 
asked  for  in  said  order  be,  and  the  same  is  hereby  granted ; 
and  it  is  further  ordered  that  the  said  motion  for  an  injunction 
and  receiver  be,  and  the  same  is  hereby  granted."  The  order 
then  contains  the  usual  injunction  clause  against  the  defend- 
ant, its  officers  and  agents,  and  says :  "  It  is  further  ordered, 
pursuant  to  the  statutes  in  that  case  made  and  provided,  that 
James  D.  Fish,  of  New  York  city,  be,  and  he  hereby  is 
appointed  receiver  of  the  goods,  chattels,  property  and  effects, 
and  of  all  the  assets  and  credits  of  said  company,  the  defend- 
ant, The  Globe  Mutual  Life  Insurance  Company,  to  take 
charge  of  and  manage  the  affairs  of  said  corporation,  its 
property  and  effects,  and  under  the  order  and  direction  of 
this  court  to  distribute  its  assets  according  to  law,  and  for  that 
purpose  he  is  authorized  to  collect,  sue  for,  and  receive  the 
debts  and  demands  that  may  be  due  and  owing,  or  which  may 
hereafter  fall  due,  and  the  property  of  every  name,  kind  and 
nature  that  may  legally  or  equitably  belong  to  said  corpora- 
tion, subject  to  such  further  or  other  order  in  the  premises  as 
may  hereafter  be  made  by  the  court,  and  that  as  such  receiver 
he  be,  and  is  vested  with,  and  is  entitled  to  all  the  estate, 
real  and  personal  property,  assets,  credits  and  effects  of  the 
said  The  Globe  Mutual  Life  Insurance  Company,  and  shall 
possess  all  the  power  and  authority  conferred  upon  receivers 
according  to  law." 

There  are  also  various  other  clauses  in  the  order  requiring 
a  bond  to  be  given,  and  defining  and  prescribing  the  mode  of 
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executing  the  trust,  all  of  which  show  with  equal  clearness, 
that  the  trust  to  which  the  receiver  was  appointed,  and  the 
order  made  were  in  pursuance  of  chapter  902  of  the  laws  of 
1869. 

The  receiver,  after  the  entry  of  .such  order,  appointed,  with 
the  approval  of  the  superintendent  of  insurance,  Frederick  J. 
Phillips,  actuary,  to  investigate  and  report  to  the  court  and 
receiver  upon  the  condition  of  the  defendant  as  required  by 
section  seven  of  said  act  of  1869.  This  appointment,  though 
it  must  have  been  known  to  the  officers  and  attorneys  of  the 
defendant,  was  not  questioned,  and  the  actuary  proceeded  for 
months,  without  objection  by  motion  to  the  court,  in  the  dis- 
charge of  his  duties. 

The  report  of  such  actuary  has  been  presented  to  the  court, 
and  from  it  it  appears  that  the  defendant's  liabilities  are 
largely  in  excess  of  its  assets,  and  that  it  is  unable  to  meet  its 
engagements  as  they  mature.  To  the  confirmation  of  that 
report  by  the  court,  or  the  taking  of  any  action  thereon,  the 
company  now  object  for  reasons,  which  will  be  examined. 

First.  It  is  objected  that  the  act  of  1869  under  which  the 
order  appointing  the  receiver  is  claimed  to  have  been  made, 
is  no  longer  in  force,  but  was  repealed  or  suspended  by  chap- 
ter 161  of  the  Laws  of  1879. 

It  will  be  seen,  on  reference  thereto,  that  chapter  161  of 
the  Laws  of  18T9  does  not  affect  chapter  902  of  the  Laws  of 
1869.  The  act  of  1879  is  simply  amendatory  of  chapter  463 
of  the  Laws  of  1853.  That  appears  from  its  title,  and  from 
its  provisions  which  simply  amend  the  title  of  the  act  of  1853, 
and  also  section  17  thereof.  The  act  of  1869,  which  provides 
for  the  deposit  of  securities  with  the  superintendent  of  insur- 
ance for  the  benefit  of  registered  policies,  and  for  their  over- 
sight and  supervision  is  in  no  wise  changed,  altered  or  affected 
by  the  act  of  1879.  The  correctness  of  this  view  is  made 
apparent  by  the  fact  that  chapter  168  of  the  Laws  of  1880 
recognizes  the  act  of  1869  as  still  in  force,  by  amending  the 
eighth  section  thereof. 
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Second.  It  is  said  that  the  order  appointing  the  receiver 
was  unauthorized  because  preliminary  to  the  action  being 
taken  by  the  attorney-general,  there  was  no  report  to  that 
officer  by  the  superintendent  of  insurance,  that  the  defendant 
was  "  in  such  a  condition  aa  to  render  the  issuing  of  additional 
policies  and  annuity  bonds  by  said  company,  injurious  to  the 
public  interests."  To  this  objection  several  answers  can 
be  given. 

1st.  How  does  it  appear  there  was  no  such  report?  The 
manner  of  the  making  thereof,  whether  it  should  be  oral  or 
written,  is  not  prescribed,  nor  is  it  made  necessary  by  the  act, 
that  the  fact  that  such  a  report  had  been  made  should  be 
stated  to  the  court.  There  would  seem  to  be  no  good  reason 
to  require  it  to  be  so  stated,  for,  after  the  proceeding  is 
brought,  the  court  must  satisfy  itself  "  by  the  allegations  and 
proofs  of  the  respective  parties  that  the 

assets  and  funds  of  said  company  are  not  sufficient  to  justify 
the  further  continuance  of  the  business  of  insuring  lives, 
granting  annuities  and  incurring  new  obligations,  as  author- 
ized by  its  charter,"  before  it  can  "  issue  an  order  enjoining 
and  restraining  the  said  company  from  the  further  prosecu- 
tion of  its  business  and  appoint  a  receiver 
of  all  the  assets  and  credits  of  said  company  "  (Section  1  of 
chapter  902,  Laws  of  1869). 

2d.  Conceding  the  necessity  of  a  report  from  the  superin- 
tendent of  insurance  the  statute  was  in  substance  complied 
with.  The  only  possible  object  of  this  provision  in  regard 
to  the  action  by  the  superintendent  of  insurance  was  that  the 
judgment  of  that  officer  should  concur  in  the  need  of  the  pro- 
ceeding, and  if  he  does  so  concur,  there  would  seem  to  be  no 
good  reason  to  require  it  in  advance  of  action  by  the  attorney- 
general,  and  that,  therefore,  the  report  made  before  the  order 
appointing  a  receiver  was  sufficient. 

3d.  But  this,  and  every  other  objection,  should  have  been 
made  upon  the  application,  or  at  least  to  the  order  when  it 
was  resettled  and  re-entered.  Instead  of  objecting,  the  defend- 
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ant  expressly  consented,  and  affirmatively  asked  that  the  order 
which  was  made  should  be  made,  and  upon  its  resettlement  all 
its  provisions  were  made  to  conform  to  the  criticisms  and 
wishes  of  the  defendant.  Under  such  circumstances  it  cannot 
now  object  to  the  validity  of  the  order,  for  both  statute  and 
constitutional  rights  may  be  waived  by  a  party,  and  by  a  cor- 
poration when  it  is  a  party,  as  well  as  by  a  natural  person 
(The  People  agt.  Brennan,  3  Hun,  666  ;  Vose  agt.  Cockcroft, 
44  N.  Y.,  415  ;  Houston  agt.  Wheeler,  52  N.  Y.,  641 ;  Baird 
agt.  New  York,  74  N.  Y.,  382 ;  The  Attorney-General  agt. 
Guar.  Mut.  Life  Ins.  Co.,  77  N.  Y.,  372).  This  point  dis- 
poses of  every  objection  as  to  the  form  and  manner  of  pro- 
cedure. It  may  not  be  improper,  however,  to  add  that  the 
act  of  1869  does  not  prescribe  the  mode  of  procedure  by  the 
attorney-general,  whether  it  should  be  by  action  or  petition, 
or  whether  it  might  not  be  a  motion  in  a  statute  action  to 
dissolve  the  corporation  as  a  quasi  interlocutory  proceeding 
therein.  Yery  clearly,  however,  by  the  service  of  a  summons 
and  complaint  upon  the  defendant,  the  court  obtained  juris- 
diction of  its  person,  and  of  the  subject-matter  of  the  action 
the  laws  of  this  state  gave  it  full  cognizance.  If  any  question 
of  procedure  was  to  be  made,  it  was  to  be  made  on  the  orig- 
inal application,  or  at  least  upon  the  resettlement  and  re-entry 
of  the  order.  With  an  order  entered  by  consent  more  than 
a  year  ago,  unappealed  from  and  unvacated,  the  defendant  is 
in  no  position  to  object  to  its  validity. 

Third.  It  is  also  objected  that  the  actuary's  report  should 
be  sent  back  because  such  actuary  has  not  taken  into  account, 
in  making  his  report,  the  future  premiums  to  be  received  by 
the  company  upon  its  policies,  as  required  by  section  8  of  the 
act  of  1869. 

To  this  it  may  be  answered :  1st.  That  while  the  report 
does  not  show  a  detailed  valuation  of  such  future  premiums, 
it  does  not  appear  that  they  were  not  considered  in  reaching 
the  conclusion  of  insolvency,  for  such  report  does  most  clearly 
exhibit  all  the  resources  of  the  defendant,  and  all  its  liabilities, 
VOL.  LA  9 
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and  states  that  the  latter  are  in  excess  of  the  former  $559,271, 
and  that  "  it  is  clearly  impossible  for  the  company  to  resume 
business."  "With  such  a  result  before  him  and  the  court,  any 
detailed  calculations  of  future  premiums  became  unnecessary 
to  enable  either  to  decide  that  the  company's  assets  could  not 
meet  its  obligations  as  they  matured ;  and  2d.  Prior  to  the 
amendment  of  the  act  of  1869  by  the  act  of  May  5,  1880, 
the  precise  question  had  been  passed  upon  by  this  court,  both 
at  special  (Matter  of  Atlantic  Mutual  Life  Insurance  Com- 
pany, 55  Howard,  77  and  82 ;  56  Howard,  391)  and  general 
term  (Same  Case,  15  Hun,  84),  and  also  by  the  court  of 
appeals  (Same  Case,  77  N.  Y.,  336).  It  was  held  by  all  these 
courts,  that  all  the  special  term  could  then  do  was  to  send  the 
report  back  to  the  actuary  for  correction,  and  that  the  statute 
gave  the  court  no  power  to  reject  it.  While  it  is  true  that 
the  act  of  1869,  as  amended  by  that  of  May  5,  1880,  now 
requires  the  actuary's  report  to  be  confirmed  by  the  court, 
-whether  the  same  is  favorable  or  unfavorable  as  to  the  solvency 
•of  the  company,  yet  the  propriety  of  rejecting  the  actuary's 
report  and  thus  practically  keeping  the  company  in  life 
through  a  receiver,  must  be  considered.  The  opinion  of  this 
court  at  general  term  in  People  agt.  Atlantic  Mutual  Life 
Insurance  Company  (15  Hun,  84),  and  of  the  court  of  appeals 
in  Same  Case  (77 ^V.  Y.,  336 ;  seepages  340,  341),  are  directly 
Applicable.  "When  to  the  facts  in  the  case  referred  to,  we  add 
those  which  this  proceeding  presents,  that  the  company  itself, 
by  its  entire  board  of  trustees,  admitted  its  hopeless  insolv- 
ency, and  fortified  that  opinion  by  a  very  formal  and  detailed 
report  of  a  committee  of  its  board  verified  by  oath,  and  by 
counsel  not  only  consented  to  a  receiver,  but  urged  upon  the 
court  the  need  of  such  an  appointment  without  delay,  it  is 
very  apparent  that  if  this  court  should,  by  any  act  or  order  it 
might  make,  continue  the  company  or  its  policies  in  life,  the 
"freezing  out  the  policy-holders,"  to  which  the  general  term 
of  this  court  in  the  case  referred  to  alludes,  would  be  complete 
and  perfect.  For  surely  no  holder  of  a  policy  of  life  insur- 
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ance  would  pay  a  single  dollar  to  continue  it  in  force,  and 
but  a  small  proportion  of  the  insured  could  pay  the  accumula- 
tion of  premiums  accrued  during  the  pendency  of  these  pro- 
ceedings, if  they  desired  so  to  do.  Such  an  order,  if  made, 
would  be  practically  one  distributing  the  assets  among  the 
stockholders,  and  canceling  all  outstanding  insurance  obliga- 
tions of  the  corporation. 

The  clear  result  of  my  examination  is,  that  the  report  of 
the  actuary  should  be  confirmed,  and  an  order  entered  direct- 
ing the  conversion  of  the  defendant's  assets  into  money,  pur- 
suant to  section  8  of  chapter  902  of  the  Laws  of  1869,  as 
amended  by  section  1  of  the  act  of  May  5,  1880. 


K  Y.  SUPERIOR  COURT. 

FREDERICK  PUSTET  et  al.  agt.  WILLIAM  P.  FLANNELLY  and 
HUGH  FLATTEST. 

Interpleader — when  motion  for,  should  not  be  granted —  Code  of  Civil  Pro- 
cedure, section  820. 

The  provision  of  the  Code  of  Civil  Procedure  (sec.  820)  for  interpleader 
by  order  is  a  substitute  for  the  old  action  of  interpleader,  and  is  gov- 
erned by  the  same  principles.  It  appeals  to  the  equitable  discretion  of 
the  court. 

Such  an  application  ought  not  to  be  granted  where  it  clearly  appears  on 
the  face  of  the  papers  that  the  claim  of  the  third  party  is  frivolous  and 
without  validity. 

Special  Term,  November ,  1880. 

MOTION  for  interpleader. 

The  plaintiffs,  who  are  bankers,  sue  the  defendants  upon  a 
promissory  note  for  $1,000,  made  the  llth  of  June,  1879, 
by  the  defendant  Flannelly  to  the  order  of  the  defendant 
Flattery,  payable  fifteen  months  after  date.  This  action  was 
begun  October  11,  1880. 
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The  defendant  Flannelly  acknowledges  his  obligation  to 
pay  the  note,  but  says  that  one  Samuel  Marsh  was  appointed 
the  receiver  of  the  property  of  the  defendant  Flattery,  in  pro- 
ceedings supplemental  to  execution,  on  or  about  the  21st  day 
of  June,  1880,  and  that  the  receiver  has  made  a  demand  that 
the  amount  of  the  note  now  sued  upon  should  be  paid  to  him, 
claiming  that  the  note  belonged  to  him  by  virtue  of  his 
appointment  as  receiver.  Flannelly  now  moves  for  leave  to 
pay  the  money  into  court,  and  to  have  the  receiver  substituted 
as  a  defendant  in  his  stead. 

This  motion  is  resisted  by  the  plaintiffs,  who  recite  that  on 
the  7th  day  of  September,  1880,  and  before  the  note  was  due, 
they  received  the  note  in  question  from  the  defendant  Flat- 
tery, who  was  not  only  the  actual  possessor  but  the  payee 
named  in  the  note,  and  discounted  it  for  him,  then  and  there 
paying  him  the  amount  of  the  note,  less  the  discount,  to  wit, 
$998.60;  that  they  then  deposited  the  note  with  tha  Irving 
Bank  for  collection,  where  it  was  protested  for  non-payment. 
They  make  profert  of  their  check  with  which  they  paid  for 
the  note. 

Peter  Condon,  for  motion. 

C.  W.  Towne,  for  plaintiff,  opposed. 

RUSSELL,  J.  —  The  section  of  the  Code  (820)  under  which 
this  motion  is  made  reads  as  follows : 

"  The  defendant  against  whom  an  action  to  recover  upon  a 
contract,  or  an  action  of  ejectment,  or  ah  action  to  recover 
a  chattel  is  pending,  may  at  any  time  before  answer,  upon 
proof  by  affidavit  that  a  person  not  a  party  to  the  action 
makes  a  demand  against  him  for  the  same  debt  or  property 
without  collusion  with  him,  apply  to  the  court,  upon  notice 
to  that  person  and  the  adverse  party,  for  an  order  to  substi- 
tute that  person  in  his  place  and  to  discharge  him  from 
liability  to  either  on  his  paying  into  court  the  amount  of  the 
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debt,  or  delivering  possession  of  the  property  or  its  value,  to 
such  person-  as  the  court  directs.  The  court  may,  in  its  dis- 
cretion, make  such  an  order." 

It  has  been  uniformly  held  that  this  provision  of  the  Code 
for  interpleader  by  order  is  a  substitute  for  the  old  action  of 
interpleader,  and  is  governed  by  the  same  principles.  It 
appeals,  as  the  closing  paragraph  indicates,  to  the  equitable 
discretion  of  the  court.  According  to  all  the  cases  reported 
such  an  application  ought  not  to  be  granted  where  it  clearly 
appears  on  the  face  of  the  papers  that  the  claim  of  the  third 
party  is  frivolous  and  without  validity  (Trigg  agt.  Hitts,  17 
Abb.,  436  ;  Johnston  agt.  Lewis,  4  Abb.  \_N.  /&],  150 ;  Mohawk 
and  H.  It.  R.  agt.  Clute,  4  PUige,  384 ;  Shaw  agt.  Coster,  8 
Paige,  347,  348 ;  Wilson  agt.  Duncan,  8  Abb.,  354 ;  Doran 
agt.  Fox,  61  N.  T.,  264,  268). 

In  the  last  case  cited  the  court  say :  "  It  must  appear  that 
there  is  some  doubt  —  this  means  reasonable  doubt  —  to  which 
of  the  claimants  the  debt  or  duty  belongs."  In  the  case  at 
bar  the  plaintiffs,  in  good  faith  and  for  full  value,  purchased 
the  note  in  question  from  the  nominal  payee  and  the  apparent 
owner  without  notice  of  any  claim  by  anybody  else.  This 
made  their  title  to  that  note  good  as  against  all  the  world 
(Belmont  Branch  Bank  agt.  Hoge,  35  N.  Y.,  65 ;  S.  C.y 
below,  6  Bosw.,  553). 

It  is  not  pretended  by  the  defendant  nor  by  the  receiver, 
who  appears  upon  this  motion,  that  the  receiver  ever  had 
possession  of  the  note  in  question,  or  any  knowledge  of  its 
existence,  until  long  after  it  became  due,  and  until  long  after 
the  plaintiffs'  rights  had  fully  matured.  Section  2469  of  the 
Code  relating  to  the  receiver's  title  to  personal  property 
expressly  says,  in  the  closing  paragraph,  that  the  "section 
does  not  affect  the  title  of  a  purchaser  in  good  faith  without 
notice  and  for  a  valuable  consideration."  Upon  a  trial,  if  the 
same  facts  were  presented  by  evidence  as  are  here  presented 
by  affidavit,  the  court  would  at  once  direct  a  verdict  for  the 
plaintiffs.  I  can  see,  therefore,  no  reason  why  this  money,  to 
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which  the  plaintiffs  are  clearly  entitled,  should  be  impounded 
to  await  the  long  delay  which  would  be  inevitable  by  reason 
of  the  great  volume  of  business  in  the  courts.  The  position 
and  character  of  the  parties  make  an  additional  reason  why 
this  money  should  not  be  so  impounded.  If  the  receiver 
were  substituted  as  a  defendant  upon  the  petition  of  a  debtor 
against  whom  the  receiver  made  a  claim,  the  plaintiff  could 
not  demand  security  for  costs,  nor  could  he  probably  obtain 
any  judgment  for  costs  as  against  the  receiver,  because  the 
receiver,  as  such,  is  confessedly  without  funds  from  the  trust 
estate  with  which  to  pay  any  such  costs,  and  he  might  justly 
appeal  to  the  court  not  to  compel  him  personally  to  pay  costs 
under  such  circumstances.  On  the  contrary,  it  is  the  custom 
in  these  actions  to  award  costs  out  of  the  fund  in  court  to  all 
the  parties,  unless  there  are  special  and  strong  reasons  for  not 
doing  so.  The  result  then  of  granting  this  motion  would  be 
to  impound  a  considerable  sum  of  money  to  which  the  plain- 
tiffs are  justly  entitled,  for  an  indefinite  time  subject  the 
plaintiffs  to  additional  expense  in  contesting  a  claim  'which 
must  eventually  be  decided  in  their  favor,  and  possibly  to 
costs,  great  or  small,  in  recovering  what  the  court  can  now 
see  is  clearly  their  own. 

It  may  be  said  that  the  conclusion  above  stated  is  drawn 
from  the  affidavits,  and  decides  upon  mere  affidavits  the  merits 
of  a  controversy  which  it  is  the  object  of  an  interpleader  to 
have  decided  upon  sworn  testimony  at  a  trial.  The  answer 
to  that  suggestion  is,  that  this  is  a  motion  made  upon  affida- 
vits, and  to  be  decided  upon  affidavits,  in  which  the  bona  fides 
of  the  plaintiffs  is  not  even  questioned,  and  where  the  only 
response  to  their  positive  and  circumstantial  allegations  is  a 
mere  denial  of  knowledge  whether  or  not  those  allegations 
are  true. 

The  motion  is  therefore  denied,  with  ten  dollars  costs. 
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SUPKEME  COTJKT. 

ELIZA  THOMPSON  agt.  ALGERNON  S.  SULLIVAN,  as  public  admin- 
istrator, &c.,  of  JOHN  MOORE,  deceased. 

Executor  or  administrator  —  Remedies  of  a  creditor  upon  the  bond  or  other 
obligation  of  the  intestate  or  testator  secured  by  a  mortgage. 

An  action  can  be  maintained  by  a  creditor  against  an  administrator  to 
recover  the  amount  of  bonds  of  the  intestate,  the  payment  of  which 
are  secured  by  mortgages  executed  by  him  upon  real  estate,  and  the 
fact  that  the  creditor  is  the  owner  and  holder  of  mortgages  upon  lands 
situated  in  the  state  of  New  Jersey,  given  as  collateral  security  to  the 
bonds,  is  no  defense  to  the  suit.  The  provisions  of  1  Revised  Statutes, 
749,  section  4,  is  no  bar  to  such  action. 

Trial  Term,  November,  1880. 
Ward  (&  Jenks,  for  plaintiff. 
Samuel  S.  McCutcheon,  for  defendant. 

VAN  VORST,  J. —  I  do  not  think  that  the  provisions  of  the 
statute  (1  R.  8.,  749,  sec.  4)  were  intended  directly  to  inter- 
fere with  the  remedies  of  the  creditor  by  action  upon  the 
bond  or  other  obligation  of  the  intestate  or  testator  secured  by 
a  mortgage. 

The  section  above  referred  to  applies  by  its  terms  to  the 
heir  or  devisee  to  whom  the  real  estate  descends  or  is  devised, 
and  directs  that  he  shall  satisfy  and  discharge  such  mortgage 
out  of  his  own  property,  without  resorting  to  the  executor  or 
administrator  of  his  ancestor,  unless  there  be  an  express  direc- 
tion in  the  will  of  such  testator  that  such  mortgage  be  other- 
wise paid. 

I  cannot  say  that  the  point  directly  presented  in  the  case 
under  consideration,  in  which  the  creditor  proceeds  by  action 
at  law  to  recover  the  amount  of  the  bonds  of  the  intestate, 
the  payment  of  which  are  secured  by  mortgages  executed  by 
him  upon  real  estate,  has  been  passed  upon." 
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I  am  referred  by  counsel  to  no  case  resting  upon  facts 
directly  presented,  coincident  with  those  now  considered. 

In  controversies  between  the  heirs  and  the  executor  or 
administrator  of  the  testator  or  intestate,  the  chancellor  has 
applied  this  statute,  and  has  held  that  were  debts  of  the  testa- 
tor are  secured  by  mortgage  on  his  real  estate,  such  real  estate 
in  the  hands  of  heirs  or  devisees  constitutes  the  primary  fund 
for  the  payment  of  such  debts,  and  that  only  the  balance  of 
the  debt  of  each  mortgagee  which  cannot  be  collected  by  a 
purchase  and  sale  of  the  mortgaged  premises,  is  to  be  allowed 
as  a  claim  to  be  paid  pro  rata  out  of  the  proceeds  of  the 
testator's  personal  estate  (Johnson  agt.  Corbett,  11  Paige,  265  ; 
Halsey  et  al.,  ex'rs,  agt.  Reed,  9  Paige,  446). 

But  in  Wright  agt.  Ilolbrook  (32  N.  Y.,  587),  in  comment- 
ing upon  this  statute,  DAVIS,  J.,  says :  "  The  sole  object  of 
the  statute  was  to  change  the  rule  of  the  common  law  under 
which  the  heir  or  devisee  had  the  right  to  call  upon  the  repre- 
sentative of  the  deceased  to  pay  off  the  mortgage.  It  does 
not,  by  it  terms,  purport  to  affect  the  rights  of  creditors,  but 
flimply  to  establish  a  rule  of  liability  as  between  devisees  or 
heirs  and  the  personal  representatives.  When  there  is,  as  in 
this  case,  a  personal  liability  by  contract,  to  which  the  mort- 
gage is  a  collateral  security,  it  was  not  the  design  of  the  stat- 
ute to  deprive  the  party  of  his  rights  to  enforce  that  liability, 
nor  was  it  intended  to  compel  a  resort  to  any  mode  of  mar- 
shalling assets  for  the  purpose  of  adjusting  the  equities  as 
between  the  representatives  and  third  parties."  And  Rice 
agt.  Harbeson  (2  Sup.  Ct.,  T.  &  C.,  page  4)  announces  the 
same  doctrine  (See,  also,  Roosevelt  agt.  Carpenter,  28  Barb., 
426). 

Following  these  last  cited  cases,  I  shall  hold  that  the  action 
in  the  creditor's  favor  upon  the  bond  can  be  maintained,  and 
that  the  fact  that  the  creditor  is  the  owner  and  holder  of  mort- 
gages upon  lands  situated  in  the  state  of  New  Jersey,  given 
as  collateral  security  to  the  bond,  is  no  defense  to  this  action. 

It  is  not  necessary  to  decide  at  this  time  how  and  out  of 


NEW  YORK  PRACTICE  REPORTS.  73 

Jones  agt.  Platt. 

what  property  the  plaintiff's  judgment  may  be  enforced. 
That  question  may  arise  when  the  plaintiff  shall  move  in  that 
direction,  and  if  the  defendant  shall  show  any  reason  in  equity 
to  restrain  the  plaintiff's  efforts  in  that  regard,  he  will  be  at 
liberty  to  do  so. 

There  should  be  judgment  for  the  plaintiff  for  the  amount 
of  his  bond  with  costs. 


SUPBEME  COUKT. 
SEYMOUR  JONES  agt.  WILLAED  PLATT. 

Order  of  arrest  —  Defects  in  affidavit,  &c.,  for  which  the  order  wiU  be  set 
aside—  Code  of  Civil  Procedure,  sections  561,  562,  559,812  —  Rules  2-25. 

The  affidavit  upon  which  the  order  of  arrest  was  founded  was  made  upon 
information  and  belief,  without  stating  the  source  of  such  information; 
the  application  was  made  ex  parte,  and  the  moving  affidavit  did  not  state 
whether  any  previous  application  had  been  made.  The  order  of  arrest 
and  the  undertaking  were  not  indorsed  with  the  office  address  or  place 
of  business  of  plaintiff's  attorney,  nor  was  the  order  of  arrest  subscribed 
by  plaintiff's  attorney,  and  but  one  surety  made  affidavit  of  justifica- 
tion. On  motion  by  defendant's  attorney  to  vacate  order  of  arrest,- 
plaintiff's  attorney  asked  leave  to  amend : 

Held,  that  leave  to  amend  should  be  denied  and  motion  to  vacate  should 
be  granted. 

Special  Term,  November,  1880. 

MOTION  to  vacate  order  of  arrest 

The  affidavit  upon  which  the  order  was  founded  was  made 
upon  information  and  belief,  but  did  not  state  the  sources 
from  which  the  affiant  obtained  his  information. 

The  application  for  the  order  of  arrest  was  made  ex  parte. 
The  moving  affidavit  did  not  state  whether  any  previous 
application  had  been  made  for  such  an  order  (Rule  25). 

The  order  of  arrest  and  the  undertaking  upon  which  it  was 
Voi,  LX  10 
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founded  were  not  indorsed  with  the  office  address  or  place  of 
business  of  plaintiff's  attorney  (Ride  2). 

The  order  of  arrest  was  not  subscribed  by  the  plaintiff's 
attorney  (Code  of  Civil  Procedure,  sections  561  and  562). 

But  one  surety  made  affidavit  of  justification  (Code  of  Civil 
Procedure,  sections  559  and  812). 

Backus  (&  Olney  and  Oswald  P.  Backus,  for  motion,  cited 
Dreyfus  agt.  Otis  (54  How.  Pr.,  405) ;  Hecht  agt.  Silvain 
(9  W.  D.,  313;  77  N.  Y.,  589);  Rule  25,  Supreme  Court; 
Gouroud  agt.  Trust  (17  Hun,  578) ;  Rule  2,  Supreme  Court; 
Kiely  agt.  Sheehan  (76  N.  Y.,  325) ;  Kilmer  agt.  Hathorn 
(78  N.  Y.,  228);  CW<?  GW  Procedure,  sections  561 
562 ;  Thompson  agt.  Fridenburg  (54  How.,  519) ;  C 
Procedure,  sections  559  owe?  812  ;  54  Howard,  519. 

Joseph  I.  Sayles,  opposed,  asked  leave  to  amend. 

MEBWIN,  J.  —  Leave  to  amend  denied  and  motion  granted, 
with  ten  dollars  costs. 


N.  Y.  SUPERIOR  COUKT. 
JOHN  FRANKEL  agt  RICHARD  ELIAS. 

Sheriff —  Who  under  execution  has  sold  property  as  belonging  to  defendant, 
when  catted  upon  to  account  what  he  may  allege. 

Though,  as  a  general  rule,  a  sheriff  who  under  execution  has  levied  upon 
and  sold  certain  property  as  belonging  to  the  defendant  in  the  execution, 
will  not  be  permitted,  when  called  upon  to  account  for  the  proceeds,  to 
allege  that  the  property  in  fact  did  not  belong  to  said  defendant. 
Yet,  when  upon  motion  to  compel  payment  of  surplus  such  defendant 
has  put  himself  on  record,  under  oath,  that  the  property  taken  belonged 
to  his  wife,  and  that  he  had  no  interest  therein,  his  right  to  recover  the 
alleged  surplus  is  not  so  clear  that  the  court  should  enforce  it  on  a 
summary  application. 
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Such  motion  does  not  come  under  the  one  year  limitation  prescribed  by 
section  385  of  the  Code  of  Civil  Procedure,  but  under  the  three  year 
limitation,  as  prescribed  by  section  383. 

Special  Term,  November,  1880. 

MOTION  to  determine  amount  of  surplus  remaining  in  the 
hands  of  the  sheriff  after  sale  on  execution,  and  to  compel 
payment  thereof  to  defendant. 

FREEDMAN,  J,  —  Section  385  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  an  action  against  a  sheriff  or 
coroner  upon  a  liability  incurred  by  him  by  doing  an  act  in 
his  official  capacity,  or  by  the  omission  of  an  official  duty,  shall 
be  brought  within  one  year,  expressly  excepts  an  action  for 
the  nonpayment  of  money  collected  upon  an  execution.  The 
time  for  bringing  such  an  action  is  limited  by  section  383  to 
three  years,  and  the  limitation  applies  not  only  to  the  plaintiff 
in  the  execution,  but  to  all  persons  having  a  right  of  action 
against  a  sheriff  or  coroner  arising  out  of  the  collection  of 
moneys  upon  an  execution.  Although,  therefore,  eighteen 
months  have  elapsed  since  the  sale,  the  defendant  is  in  time, 
and  it  is  unnecessary  to  determine  whether  subdivision  4  of 
section  414  —  which  provides  that  the  word  "  action,"  as  above 
used,  is  to  be  construed,  when  necessary,  as  including  a  special 
proceeding,  or  any  proceeding  therein  or  in  an  action  —  in- 
cludes such  a  motion  as  is  now  made. 

As  to  the  merits  of  the  motion  it  is  undoubtedly  the  general 
rule  that  a  sheriff  who,  under  an  execution,  has  levied  upon 
and  sold  certain  property  as  belonging  to  the  defendant  in  the 
execution,  will  not  be  permitted,  when  called  upon  to  account 
for  the  proceeds,  to  allege  that  the  property  in  fact  did  not 
belong  to  the  said  defendant.  But  the  difficulty  in  this  case 
is  that  the  defendant  who,  by  this  motion,  seeks  to  recover  an 
alleged  surplus  remaining  in  the  hands  of  the  sheriff  after  the 
satisfaction  of  the  execution  and  the  payment  of  all  legal  fees 
and  disbursements,  in  verifying  the  complaint  in  an  action 
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brought  by  his  wife  against  the  sheriff  for  the  alleged  unlaw- 
ful taking  of  the  same  property  from  her,  put  himself  on 
record  as  stating  under  oath  that  the  property  taken  belonged 
to  his  wife,  and  that  he  had  no  interest  therein.  Having  thus 
solemnly  committed  himself  by  his  own  voluntary  act,  and 
the  said  action  being  still  pending,  his  right  to  recover  the 
alleged  surplus  is  not  so  clear  that  the  court  should  enforce  it 
on  a  summary  application.  He  should  be  left  to  proceed  by 
action.  For  the  same  reason  it  is  unnecessary  to  determine* 
the  amount  of.  the  surplus  at  the  present  time. 
Motion  denied,  with  ten  dollars  costs. 


SUPREME  COURT. 
WEARE  C.  LITTLE  et  al  agt.  JAMES  COYLE  et  al. 

Sheriff's  fees— Code  of  Civil  Procedure,  section  3307,  subdivision  4— How 
much  sheriff  entitled  to  as  term  fees. 

Under  subdivision  4  of  section  3307  of  the  Code  of  Civil  Procedure  the 
sheriff  is  entitled  to  three  term  fees  after  that  Code  took  effect,  although 
he  had  previously  received  three  term  fees. 

Albany  Circuit  and  Special  Term,  October,  1880. 

Mr.  Eugene  Burlingame  moved  to  put  this  cause  on  the 
calendar,  which  the  clerk,  in  making  up,  had  refused  to  do, 
because  the  fee  specified  in  subdivision  4  of  section  3307  of 
the  Code  of  Civil  Procedure,  which  took  effect  September  1, 
1880,  was  not  paid  to  the  clerk. 

Mr.  Burlingame  showed,  by  affidavit,  that  before  Septern- 
1,  1880,  the  sheriff  had  been  paid  more  than  one  dollar  and 
fifty  cents  calendar  fees  in  this  action. 

Nathaniel  C.  Moak  appeared  for  James  A.  Houck,  the 
sheriff. 
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OSBORN,  J. —  The  section  has  reference  to  the  fees  of 
sheriffs,  and  amends  in  important  particulars  the  fees  pre- 
viously allowed. 

Subdivision  4,  which  has  reference  to  the  question  pre- 
sented on  this  motion,  reads  as  follows : 

"  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  on  the  trial  calendar 
for  a  trial  by  jury,  to  be  paid  by  the  party  first  putting  the 
cause  on  the  calendar  for  that  term." 

"But  the  sheriff  is  not  entitled  to  more  than  one  dollar 
and  fifty  cents  for  calendar  fees  in  an  action." 

"  The  clerk  shall  not  put  a  cause  on  the  calendar  for  trial 
by  a  jury  until  the  fee  specified  in  this  subdivision  is  paid  to 
him,  for  the  use  of  the  sheriff." 

This  is  all  the  subdivision  necessary  to  be  quoted  to 
determine  the  motion. 

The  question  presented  is  one  of  embarrassment,  and  has 
given  me  considerable  difficulty.  What  construction  shall  be 
placed  on  the  language  employed  ?  What  was  the  intent  of 
its  framers  ?  I  have  not  been  referred  by  counsel,  nor  have  I 
been  able  to  find  any  adjudicated  case  to  give  me  any  particu- 
lar aid  in  arriving  at  a  correct  determination  of  this  difficulty. 
But  it  will  be  found,  I  apprehend,  to  be  one  of  the  very  many 
vexatious  questions  that  will  necessarily  arise  from  such  a 
radical  change  as  the  new  Code  has  made.*  As  a  word  or  two 
interpolated  into  this  subdivision  would  have  made  its  mean- 
ing entirely  clear,  I  can  see  no  excuse  why  the  framer  thereof 
should  leave  its  construction  at  all  difficult. 

Prior  to  this  the  provision  made  for  the  sheriff  by  statute, 
for  the  same  service,  was  as  follows  : 

"  For  summoning  a  jury  to  attend  any  court,  fifty  cents  for 
each  cause  noticed  for  trial  at  such  court  and  placed  on  the 
calendar  thereof  for  trial." 

Under  this  statute  no  matter  how  many  times  the  cause  was 
noticed  for  trial  and  on  the  calendar,  on  each  occasion  the 
sheriff  was  entitled  to  charge  fifty  cents.  There  was  no  limi- 
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tation  as  to  the  number  of  times,  or  the  amount  to  be  received 
by  the  sheriff  in  the  aggregate.  Doubtless  it  often  occurred 
in  counties  where  the  calendars  were  large,  that  a  jury  cause 
would  be  noticed  .and  on  the  calendar  ten,  fifteen,  possibly 
twenty  times.  No  matter  what  the  number  might  be  ;  on 
each  occasion  the  sheriff  was  entitled  to  fifty  cents. 

The  object  then  of  this  subdivision  is  obviously  to  limit  the 
sheriff's  calendar  fees  to  one  dollar  and  fifty  cents,  and  the 
provision  of  payment  to  the  clerk  for  the  use  of  the  sheriff, 
was  for  the  sheriff's  protection.  Indeed  this  is  the  object 
expressed  by  the  revisers  in  their  no^es  upon  this  subdivision. 

Nor  shall  this  subdivision  apply  to  or  have  any  reference  to 
actions  commenced  prior  to  September  1,  1880,  and  in  which 
calendar  fees  to  the  sheriff  had  already  been  paid  to  the  full 
amount  fixed  by  this  limitation,  nor  shall  it  be  construed  as  if 
it  read,  "  But  the  sheriff  shall  not  be  entitled  to  more  than  one 
dollar  and  fifty  cents  for  services  hereafter  rendered  for  notify- 
ing jurors,  &c.,  in  one  action."  I  incline  to  the  opinion  that 
it  must  be  construed  as  having  a  prospective  effect  only.  That 
is,  after  September  1,  1880,  the  clerk  must  exact  for  the  sheriff 
the  sum  of  fifty  cents  from  the  party  first  putting  or  asking  a 
jury  case  to  be  placed  upon  the  calendar,  and  so  on  at  each 
term  thereafter  that  such  cause  is  placed  on  the  calendar  until 
the  sum  of  one  dollar  and  fifty  cents  is  paid. 

For  such  services  by  the  sheriff,  rendered  prior  to  September 
1, 1880,  the  law  gave  him  fifty  cents  for  every  jury  case  placed 
on  the  calendar.  He  was  entitled  to  demand  and  recover  that 
sum  whenever  and  as  often  as  such  service  was  rendered,  from 
the  party  liable  therefor ;  and  this  without  any  limitation  as  to 
the  number  of  times.  But  now  that  the  original  statute  is 
amended,  he  cannot,  after  such  amendment  takes  effect,  demand 
or  receive  in  any  one  action  more  than  the  sum  of  one  dollar 
and  fifty  cents,  no  matter  how  many  times  he  may  be  called 
upon  to  summon  jurors  before  the  cause  is  reached  or  disposed 
of.  This  is  in  harmony  with  the  general  rule  that  statutes  are 
not  to  have  a  retroactive  effect.  A  different  construction 
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would  be  attended  with  great  difficulties.  Take  the  case  in 
which  this  motion  is  made.  The  attorney  desires  his  cause  on 
the  calendar.  When  the  clerk  exacts  the  fee  for  the  sheriff, 
the  attorney  says  "  I  have  already  paid  one  dollar  and  fifty 
cents  and  perhaps  more  to  the  sheriff  in  this  action."  How 
can  the  clerk  know  whether  this  be  so  or  not  ?  Must  he  rely 
on  the  statement  of  counsel?  If  not,  what  proof  must  be 
furnished  him  ?  The  construction  I  have  given  avoids  this 
confusion  and  difficulty.  The  clerk  will  now  be  obliged  to 
keep  a  record  of  each  payment  in  each  action  and  will  at  all 
times  show,  or  should  when  the  sheriff  has  received,  or  the 
clerk  for  him,  all  that  he,  the  sheriff,  is  entitled  to. 

As  I  have  stated,  the  question  is  one  of  difficulty,  unneces- 
sarily made  so,  as  the  change  of  a  few  words  or  the  addition 
of  a  few  words  would  have  left  no  ground  for  any  difference 
of  opinion  as  to  what  was  intended.  As  it  is,  we  must  con- 
strue it  as  best  we  can. 

For  the  reasons  thus  hurriedly  expressed,  bat  not  without 
giving  to  the  question  considerable  reflection,  I  think  the 
action  of  the  clerk  right,  and  the  motion  must  be  denied,  but 
without  costs. 


SUPKEME  COURT. 

WILLIAM  H.  BAKER,  as  receiver,  &c.,  respondent,  agt.  JOHN 
C.  YAN  EPPS  and  others,  appellants. 

Receiver — Supplementary  proceedings — Receiver  may  employ  an  attorney 
of  judgment  creditor. 

A  receiver  in  supplementary  proceedings  may  employ  on  his  behalf  the 
attorney  of  the  party  for  whose  benefit  the  proceedings  are  instituted 
(Overruling  Branch  agt.  Branch,  49  How.,  196;  and  Gumming,  Receiver, 
agt.  Edgerton,  9  Bom.,  685). 

Fourth  Department,  General  Term,  October,  1880. 
Before  MULLIN,  P.  J.,  RUMSEY  and  TATCOTT,  JJ. 
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THIS  is  an  appeal  from  an  order  made  at  Monroe  special 
term  denying  a  motion  made  by  defendant  John  C.  Van  Epps 
to  set  aside  the  summons  and  dismiss  the  action  as  to  him  on 
the  ground  of  irregularity,  to  wit,  that  the  plaintiff's  attorney 
in  this  action  is  and  was  the  attorney  of  the  judgment  creditor 
in  the  action,  and  proceedings  supplementary  to  execution 
therein,  by  which  the  plaintiff  was  appointed  receiver  of  the 
property,  &c.,  of  John  C.  Yan  Epps  (See  58  How.,  401). 

Fanning  &  Williams,  for  appellant.  (1.)  Plaintiff  having 
been  appointed  receiver  in  supplementary  proceedings,  and 
such  being  proceedings  in  the  actions,  it  was  irregular  for  Mr. 
E.,  attorney  for  judgment  creditor,  to  be  attorney  for  receiver, 
plaintiff  herein  (Branch  agt.  Harrington,  49  How.,  196 ; 
Gumming,  Receiver,  agt.  Edgerton,  9  Bosw.,  185 ;  Ray  agt. 
Macomb,  2  Edwds.  Ch.,  165 ;  Ryckman  agt.  Parkins,  5 
Paige* s  Ch.,  543-545 ;  Warren,  Receiver,  agt.  Sprague,  4 
Edwds.  Ch.  [146] ;  In  re  Ainsley,  Receiver,  1  id.,  576 ; 
Baker's  Sup.  to  Riddle  on  Sup.  Prodgs.,pp.  56,  57). 

(2.)  This  appeal  is  brought  to  test  above  citations. 

The  reason  of  the  rule  rests  in  public  policy.  The  attorney 
of  parties  is  bound  in  duty  to  his  client  to  watch  the  proceed- 
ings of  the  receiver  and  see  that  he  faithfully  discharges  his 
duty.  To  be  attorney  for  receiver  might  cause  inconsistent 
and  conflicting  duties. 

A  receiver  represents  not  only  debtor  but  creditor  also  (9 
Bosw.,  685,  supra  ;  Porter  agt.  Williams,  9  N~.  Y.,  142-149). 

(3.)  Appellant  John  C.  Van  Epps,  judgment  debtor,  not 
having  appeared  in  this  action  or  waived  his  rights  in  any 
way,  had  the  right  to  take  advantage  of  the  irregularity. 

(4.)  The  same  rule  applies  in  case  of  receiver  in  supple- 
mentary proceedings  as  in  that  of  other  receivers  (Section  298, 
old  Code  •  9  Bosw.,  684,  supra). 

(5.)  The  special  term  virtually  concedes  the  correctness  of 
foregoing  by  denying  motion  simply  on  the  ground  that  "  all 


NEW  YORK  PRACTICE  REPORTS.  81 

Baker  agt.  Van  Epps. 

defendants  did  not  join  in  the  application."  But  this  was 
erroneous  because : 

(«.)  His  codefendant  was  a  stranger  to  suit  and  proceedings 
on  which  receiver  was  appointed,  and  could  not  take  advant- 
age of  the  irregularity  (9  JBosw.,  684,  swpra,  /  Warren  agt. 
Sprague,  11  Paige,  200). 

(J.)  It  does  not  appear  from  moving  papers  that  the  code- 
fendant has  ever  been  served  with  process,  or  is  in  a  position 
to  join  in  the  motion. 

(c.)  There  are  no  counter-affidavits,  hence  the  allegations  of 
the  moving  papers  are  admitted. 

(6.)  The  order  appealed  from  should  be  reversed,  with 
costs,  against  plaintiff  receiver,  personally,  as  it  was  brought 
without  order  of  the  court. 

Angus  McDonald,  for  respondent. 

BY  THE  COURT.  —  The  order  appealed  from  affirmed,  with 
ten  dollars  costs  and  disbursements.  Held,  that  in  supple- 
mentary proceedings  the  receiver  can  employ  the  attorney  of 
the  party  for  whose  benefit  the  proceedings  are  instituted. 

NOTE. —  The  plaintiff  was  receiver  under  proceedings  supplementary  to 
execution,  and  no  opinion  was  written.  The  rule  that  a  receiver  shall 
not  employ  the  attorney  of  either  party  in  the  action  in  which  he  was 
appointed  as  his  counsel  was  adopted  when  each  party  claimed  the  fund, 
and  the  selection  by  the  receiver  of  counsel  for  either  party  to  the  action 
would  tend  to  give  such  party  an  unfair  advantage.  In  supplementary 
proceedings  the  fund  belongs  to  the  judgment  creditor,  so  far  as  may  be 
necessary  to  satisfy  his  judgment,  so  no  controversy  can  arise  as  to  the 
disposition  of  it  after  the  fund  is  reached.  The  action  is  prosecuted  by 
the  receiver  practically  for  the  benefit  of  the  judgment  creditor,  who  is 
responsible  *or  the  costs  of  it,  and  under  such  circumstances  there  is  no 
reason  why  he  should  not  have  the  selection  of  the  attorney  by  whom  the 
proceedings  are  to  be  conducted  (Supreme  Court  Rule  85).  For  this  reason 
the  general  term  field  that  the  receiver  acted  properly  in  employing  the 
attorney  of  the  judgment  creditor  to  prosecute  the  action  and  refused  to 
Bet  aside  the  proceedings.  [HEP. 

VOL.  LX        11 
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SUPKEME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  GLOBE 
MUTUAL  LIFE  INSURANCE  COMPANY. 

Life  insurance  company  —  Code  of  Procedure,  section  430  —  Duty  of  attor- 
ney-general under  —  Practice  as  to  winding  up  insolvent  insurance  com- 
panies —  Waiver. 

A  life  insurance  corporation  which  is  bound  by  law  to  hold  its  property 
and  funds  for  the  benefit  of  the  insured,  when  it,  by  the  deliberate  and 
fraudulent  action  of  its  officers  and  trustees,  has  wasted  and  misappro- 
priated its  entire  capital,  and  several  thousand  dollars  in  addition  of 
moneys  received  from  policyholders,  it  has,  then,  offended  against  not 
only  some,  but  against  all  "  the  provisions  of  the  act  or  acts  creat- 
ing *  *  *  such  corporation. " 

Section  430  of  the  Code  of  Procedure  expressly  declares  it  to  be  the  duty 
of  the  attorney-general,  "  on  leave  granted  by  the  supreme  court  or  a 
judge  thereof,"  to  bring  an  action  "for  the  purpose  of  vacating  the 
charter,  or  annulling  the  existence  of  a  corporation,  other  than  a  munici- 
pal," which  has  thus  conducted  itself. 

The  power  conferred,  and  duty  imposed,  upon  the  attorney-general  by 
this  section  of  the  Code  of  Procedure  has  not  been  in  any  wise  impaired 
or  affected  by  the  act  of  1853,  or  any  other  statute. 

"Where,  in  pursuance  of  the  provisions  of  this  section,  the  attorney-general 
commenced  this  action  in  the  supreme  court  by  the  service  of  a  sum- 
mons and  complaint  upon  the  defendant,  for  the  purpose  of  enjoining 
further  business  by  it  as  a  life  insurance  company  and  to  distribute  its 
assets,  and  upon  an  order  to  show  cause,  the  defendant  appearing  by  its 
•counsel,  an  application  for  the  appointment  of  a  receiver  was  heard;  the 
court  hearing  the  allegations  and  proofs  of  the  respective  parties,  and 
the  result  of  the  application  being  an  order  made  by  the  court  appoint- 
ing a  receiver  of  the  defendant.  The  counsel  for  the  defendant  not 
only  took  no  objection  to  the  form  or  manner  of  procedure,  but  form- 
ally united  with  the  attorney-general  in  the  application  and  strenuously 
argued  and  urged  the  need  of  prompt  action  by  the  court,  as  asked  for 
by  that  state  official : 

Held,  that  this  appearance  in  the  action  and  consent  to  the  order  waived 
all  irregularities,  if  any  existed,  and  foreclose  the  defendant  from  all 
objections,  constitutional  or  otherwise.  An  artificial  being,  as  a  natural 
one,  when  summoned  before  a  tribunal  having,  by  the  law  of  the  land, 
jurisdiction  of  the  subject-matter  of  the  relief  asked,  and  which  by  the 
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service  of  process  has  also  obtained  jurisdiction  of  its  person,  must 
object  at  the  proper  time  or  be  foreclosed  from  making  any. 

The  objections  made  to  the  constitutionality  of  the  act  of  1869  considered 
and  held  to  be  untenable. 

Held,  also,  that  the  order  appointing  the  receiver  is  valid  under  the  act  of 
1869. 

The  order  entered  having  been  held  to  be  valid  is  irrevocable  by  consent 
of  the  attorneys  for  the  parties.  When  individuals  have  voluntarily 
placed  their  property  in  the  hands  of  a  receiver  made  by  the  court,  by 
no  consent  of  their's  can  he  be  removed  and  the  trust  abrogated.  The 
court  has  assumed  a  duty  which  is  beyond  their  control.  This  doctrine 
is  especially  applicable  to  a  proceeding  against  a  life  insurance  corpora- 
tion, because  the  course  of  procedure  is  all  defined  by  statute. 

Albany  Special  Term,  June,  1880. 

TRIAL  by  the  court  without  a  jury.  The  cause,  though  on 
the  calendar  of  the  Albany  circuit  and  special  term,  was  heard 
by  the  judge  holding  such  circuit  at  his  chambers  in  Kingston, 
by  the  agreement  of  parties. 

S.  W.  Knevals,  for  attorney-general. 

Hamilton  Harris,  for  superintendent  of  insurance. 

O.  W.  Wingate  and  W.  Bartlett,  for  receiver. 

Henry  E.  Knox,  for  policyholders. 

Augustus  Van  Wyck,  for  policyholders. 

A.  Schoonmaker,  for  policyholders. 

Charles  T.  Lewis,  for  defendant. 

WESTBROOK,  J.  —  By  permission  of  a  judge  of  the  court, 
first  had  and  obtained,  the  attorney-general  of  the  state  com- 
menced this  action  in  the  supreme  court  by  the  service  of  a 
summons  and  complaint  upon  the  defendant,  for  the  purpose 
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of  enjoining  further  business  by  it  as  a  life  insurance  com- 
pany, and  to  distribute  its  assets. 

The  complaint  averred  the  organization  of  the  company  in 
the  year  1864,  and  the  prosecution  and  the  carrying  on  by  it 
of  the  general  business  of  life  insurance.  It  further  alleged 
a  gross  mismanagement  of  its  affairs  by  the  officers  thereof, 
a  diversion  of  the  assets  to  the  use  of  its  officers  and  trustees, 
and  its  insolvency  for  more  than  a  year.  It  also  declared 
that  a  new  board  of  directors  had  been  elected  in  March, 
1879,  with  a  view  to  its  re-organization,  but  that  such  board 
after  a  careful  investigation  of  its  affairs  had  found  a  deficiency 
in  its  assets  of  more  than  $700,000,  and  that  as  a  consequence 
thereof,  its  business  could  no  longer  be  continued,  and  that 
they  had  unanimously  resolved,  that  the  attorney-general 
should  be  requested,  for  the  protection  of  its  policyholders,  to 
take  proceedings  for  the  appointment  of  a  receiver.  A  per- 
petual injunction  against  the  continuance  of  its  business  by 
the  defendant  was  asked  for,  and  also  the  appointment  of  "a 
receiver  of  its  property  and  effects  *  *  *  pursuant  to 
the  provisions  of  the  Revised  Statutes  and  Laws  of  this 
state."  A  judgment  dissolving  the  corporation  was  likewise 
demanded,  and  also  an  injunction  restraining  the  defendant, 
its  officers  and  agents,  pendente  lite,  from  doing  business,  but 
no  other  demand  for  a  receiver  was  made  except  as  just 
stated. 

Upon  an  order  to  show  cause,  at  a  special  term  of  this 
court,  held  in  the  city  of  Albany,  the  defendant  appearing 
by  its  counsel,  Win.  Allen  Butler,  an  application  for  the 
appointment  of  a  receiver  was  heard.  The  superintendent 
of  insurance,  by  Hamilton  Harris,  his  counsel,  likewise 
appeared,  and  united  with  the  attorney-general  in  the  applica- 
tion. The  court  then  heard  "  the  allegations  and  proofs  of 
the  respective  parties."  Such  proofs  consisting  of  a  very  full 
and  detailed  report  by  a  committee  of  the  board  of  trustees 
of  the  defendant,  verified  by  their  oaths,  which  showed  its 
exact  condition,  which  was  one  of  most  hopeless  insolvency, 
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produced  by  careless  if  not  fraudulent  mismanagement  of  its 
affairs  by  its  officers  and  trustees,  and  also  a  resolution  of  its 
board  of  trustees  passed  only  three  days  before  the  applica- 
tion, asking  the  attorney-general  to  place  its  affairs,  property 
and  effects  in  the  hands  of  a  receiver.  The  counsel  for  the 
defendant  not  only  took  no  objection  to  the  form  or  manner 
of  procedure,  but  formally  united  with  the  attorney-general 
in  the  application,  and  strenuously  argued  and  urged  the 
need  of  prompt  action  by  the  court  as  asked  for  by  that  state 
official.  The  result  of  the  application  was  an  order  made  by 
the  court,  entered  on  the  10th  day  of  June,  1879,  appointing 
Mr.  James  D.  Fish  receiver  of  the  defendant.  This  order 
was  resettled  by  the  court,  all  parties  appearing  on  such 
resettlement,  and  a  new  order  entered  on  the  17th  day  of 
June,  1879,  which  is  in  exact  conformity  as  to  its  terms  and 
provisions,  except  as  to  the  personality  of  the  receiver,  Mr. 
Fish,  with  the  wish  and  views  of  the  then  attorney-general 
(Hon.  A.  Schoonmaker),  and  the  counsel  (Wm.  Allen  Butler) 
of  the  defendant. 

A  much  more  full  statement  of  the  proceedings  and  of  the 
orders  entered  in  this  action,  are  given  in  a  previous  opinion 
rendered  therein  upon  the  application  to  confirm  the  report 
of  the  actuary,  appointed  in  conformity  with  section  eight  of 
chapter  902  of  the  laws  of  1869,  to  which  reference  is  hereby 
made  (See  ante,  57).  It  is  sufficient  now  to  say,  what  in  the 
former  opinion  is  established,  that  the  order  appointing  the 
receiver,  provides  for  no  receiver  pendente  lite,  but  that  it  is  a 
final  order  for  distributing  the  property  and  effects  of  the 
company,  pursuant  to  the  act  of  1869,  and  it  is  proper  here 
also  to  state  that  neither  the  complaint  nor  order  to  show 
cause  asked  for  a  temporary  receiver  until  a  final  decree  or 
judgment  was  made,  but  one  which  should  take  and  hold  the 
assets  for  distribution,  and  who  should  proceed  at  once  to  wind 
up  the  business  of  the  defendant  pursuant  to  the  provisions 
of  law. 

On  the  26th  day  of  February,  1880,  over  eight  months  after 


86  NEW  YORK  PRACTICE  REPORTS. 

The  People  agt.  Globe  Mutual  Life  Insurance  Company. 

the  order  had  been  entered  in  the  action,  as  has  been  stated, 
the  defendant  served,  and  the  attorney-general  accepted  an 
answer  therein,  which  puts  in  issue  the  insolvency  of  the 
defendant. 

Orders  have  also  been  made  allowing  certain  policyholders 
to  intervene  and  become  parties  to  the  action,  (Atfy-Gen.  agt. 
North  Am.  Life  Insurance  Co.,  77  N.  J".,  297),  some  of  whom 
have  appeared  therein,  and  by  answer  insist  that  after  the 
order  aforesaid  had  been  entered,  it  was  incompetent  for  the 
attorney-general  and  defendant  to  make  an  issue  for  trial,  and 
they  demand  judgment  affirming  and  validating  the  former 
order. 

The  issues  in  the  action  were  noticed  for  trial  at  the  Albany 
circuit,  and  were  by  consent  of  parties  heard  at  the  judge's 
chambers,  in  the  city  of  Kingston,  before  him  without  a  jury. 

On  such  trial  the  plaintiffs  put  in  evidence  all  the  proceed- 
ings and  orders  in  the  action,  and  also  the  report  of  the  com- 
mittee of  the  board  of  trustees  of  the  defendant,  of  which 
mention  has  already  been  made,  and  the  resolution  of  the 
said  board  of  trustees  requesting  the  attorney-general  to  place 
it  in  the  hands  of  a  receiver,  adopted  on  the  26th  day  of  May, 
1879. 

After  this  evidence  had  been  introduced,  it  was  moved  in 
behalf  of  the  plaintiffs,  the  policyholders  who  had  intervened, 
and  the  receiver,  that  there  should  be  a  judgment  in  the  action 
affirming  the  past  action,  which  the  defendant  resisted,  and  a 
counter  motion  was  made  in  its  behalf,  to  dismiss  the  whole 
proceeding  as  irregular  and  void.  The  motion  on  the  part  of 
defendant  will  be  first  examined,  for  if  that  be  sustained, 
there  can  manifestly  be  no  judgment  affirming  past  action,  as 
claimed  by  the  other  parties. 

The  general  power  of  the  supreme  court  over  corporations 
will  not  be  disputed.  On  leave  granted  by  a  justice  of  this 
court,  as  has  already  been  stated,  the  attorney-general,  by 
summons  and  complaint  duly  served,  brought  the  defendant 
within  its  jurisdiction.  The  allegations  of  the  complaint 
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were  to  the  effect  (they  have  already  been  given,  but  are 
restated  in  this  connection)  that  the  defendant,  the  organiza- 
tion of  which  was  duly  alleged,  had  grossly  mismanaged  its 
affairs,  and  diverted  its  income  and  funds  received  in  trust  for 
the  benefit  of  policyholders,  to  the  use  and  benefit  of 
its  trustees  and  officers,  by  reason  of  which  the  defendant 
was  insolvent,  and  had  so  continued  for  more  than  a  year, 
thus  violating  the  provisions  of  law,  under  which  it  was 
incorporated,  in  not  keeping  its  assets  in  amount  sufficient  to 
insure  its  outstanding  risks,  and  justifying  the  further  con- 
tinuance of  the  business  of  insuring  lives,  granting  annuities 
and  incurring  new  obligations.  That  the  board  of  trustees 
of  the  defendant,  had  caused  a  careful  examination  into  its 
affairs,  by  a  committee  of  its  members,  who  reported  a 
deficiency  of  assets  to  meet  its  liabilities  of  $700,000,  and  that 
in  consequence  thereof,  such  board  had  unanimously  asked  the 
attorney-general  to  take  action  to  wind  up  its  affairs  and 
business. 

It  is  hardly  necessary  to  argue  that  a  life  insurance  corpora- 
tion which  is  bound  by  law  to  hold  its  property  and  funds  for 
the  benefit  of  the  insured,  when  it,  by  the  deliberate  and 
fraudulent  action  of  its  officers  and  trustees,  has  wasted  and 
misappropriated  its  entire  capital,  which  was  $100,000,  and 
$600,000  in  addition  of  moneys  received  from  policyholders, 
that  it  has  then  offended  against,  not  only  some,  but  against 
all  "  the  provisions  of  the  act  or  acts  creating  *  *  * 
such  corporation."  Section  430  of  the  Code  of  Procedure, 
expressly  declares  it  to  be  the  duty  of  the  attorney-general, 
"  on  leave  granted  by  the  supreme  court,  or  a  judge  thereof," 
to  bring  an  action  "  for  the  purpose  of  vacating  the  charter, 
or  annulling  the  existence  of  a  corporation,  other  than  a  muni- 
cipal," which  has  thus  conducted  itself.  Are  the  provisions 
of  this  section  of  the  Code  repealed  ?  In  Fisher  agt.  The 
World  Mutual  Life  Insurance  Company  (47  Howard,  451); 
in  Attorney- General  agt.  The  Continental  Life  Insuranoe 
Company  (53  Howard,  16),  and  in  Attorney-General  agt.  The 
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North  American  Life  Insurance  Company  (56  Howard,  160), 
BO  such  question  was  before  the  court.  The  point  determ- 
ined in  these  cases  was,  that  no  creditor  or  stockholder  of  a 
life  insurance  corporation,  could  bring  an  action  to  dissolve  it 
and  distribute  its  property  and  effects,  because  the  provisions 
of  the  Kevised  Statutes,  on  which  said  right  depended  had  been 
repealed  ;  but  these  cases  do  not  hold  that  the  power  conferred, 
and  duty  imposed  upon  the  attorney-general  by  the  Code  of 
Procedure,  had  been  in  any  wise  impaired  or  affected.  A 
reference  to  those  cases  will  show,  that  the  court  reached  the 
conclusion  it  did  upon  the  language  of  the  eleventh  section 
of  chapter  463  of  the  Laws  of  1853,  which  provides  that  life 
insurance  companies  "  shall  be  subject  to  all  the  provisions  of 
the  Revised  Statutes  in  relation  to  corporations,  so  far  as  the 
same  are  applicable,  except  in  regard  to  annual  statements  and 
other  matters  herein  otherwise  specially  provided  for.1'  From 
this  provision  it  was  argued,  and  the  conclusion  reached,  that 
as  a  mode  of  procedure  to  wind  up  a  life  insurance  corpora- 
tion was  prescribed  by  the  act  of  1853,  which  was  "'other 
wise  '  or  different  from  that  prescribed  by  the  Revised  Stat- 
utes," that  the  provisions  of  the  latter  allowing  a  stockholder 
or  creditor  to  bring  such  an  action  were  repealed.  The  power 
of  the  attorney-general  as  conferred  by  the  Code  was  not 
before  the  court,  and  it  is  obvious,  if  it  had  been,  that  the 
argument  by  which  the  conclusion  was  reached  in  these  cases 
would  have  been  entirely  inapplicable.  No  statute  to  which 
our  attention  has  been  called,  or  which  we  have  been  able  to 
find,  has  at  all  affected  the  provisions  of  the  Code.  They  are 
important  enactments  governing  the  conduct,  and  prescribing 
the  duties  of  a  state  officer,  the  attorney-general  of  the  state, 
the  protector  of  its  rights,  and  largely  the  prosecutor  before 
the  courts  of  all  persons  and  corporations  who  offend  against 
its  laws.  Powers  conferred  ppon  him  for  such  grave  and 
important  objects  should  not  be,  and  cannot  be  repealed  by 
implication  {Anderson  agt.  Van  Tassel,  53  N.  T".,  631) ;  and 
as  no  statute  touches  them,  they  must  be  held  to  be  in  full  force. 
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It  is  claimed,  however,  that  chapter  161  of  the  Laws  of  1879, 
which  amends  chapter  463  of  the  Laws  of  1853,  by  declar- 
ing that  "  all  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed,"  has  swept  away  the  provision  of  the  Code 
under  which  the  attorney-general  seeks  to  sustain  his  action. 
It  will  be  observed  that  the  act  of  1879  does  not  declare  that 
the  only  mode  of  dissolving  a  life  insurance  company  shall 
be  under  and  in  pursuance  of  the  act  of  1853  as  thereby 
amended,  but  only  acts  inconsistent  therewith  are  thereby 
repealed.  It  is  a  well-known  maxim  that  repeals,  by  implica- 
tion, are  not  favored  in  the  law,  and  this  is  especially  true  when 
applied  to  the  case  of  a  public  officer  who  has  had  power 
conferred  upon  him  for  the  general  good  {Anderson  agt.  Van 
Tassel,  53  N.  Y.,  631).  The  Code  and  the  act  of  1853  are  not 
necessarily  inconsistent.  The  latter  provides  a  speedy  and 
summary  method  of  dealing  with  a  life  insurance  corporation, 
upon  the  report  of  the  superintendent  of  insurance,  when  the 
assets  of  such  company  have  become  reduced  to  the  extent 
specified  in  such  act ;  and  the  former  empowers  and  requires 
the  attorney-general  to  bring  a  formal  suit  for  the  dissolution 
of  all  corporations,  without  any  action  by  the  superintendent 
of  insurance,  when  they  have  offended  in  regard  to  the  matter 
therein  specified.  By  the  act  of  1853,  as  amended  in  1879,  the 
attorney-general  initiates  proceedings  whenever  the  assets 
of  the  corporation  "  are  insufficient  to  re-insure  its  outstand- 
ing risks,"  which  fact  has  been  communicated  to  him  by  the 
superintendent  of  insurance ;  and  by  the  Code  he  is  directed 
to  bring  an  action,  by  the  permission  of  this  court,  or  of  a 
judge  thereof,  for  the  dissolution  of  a  charter  of  any  corpora- 
tion, a  life  insurance  one  or  any  other,  which  offends  against 
sundry  provisions  of  law  specified  in  the  enactment.  A  state- 
ment of  the  provisions  of  the  act,  and  these  of  the  Code  show 
the  two  are  not  inconsistent.  If  the  attorney-general  had 
sought  to  dissolve  the  corporation  because  its  assets  were 
"  insufficient  to  re-insure  its  outstanding  risks,"  or  that  it  was 
in  a  condition  in  any  other  respect  which  by  the  amended  act 
VOL.  LX  12 
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of  1853  works  a  dissolution,  lie  should  proceed  thereunder ; 
but  a  dissolution  of  the  corporation  and  a  receiver  is  asked 
for  no  such  reason.  The  complaint  avers  a  much  worse  con- 
dition of  affairs.  Plain  and  gross  violations  of  official  duty 
by  officers  are  charged.  Misappropriation  and  diversion  of 
funds  and  property  are  alleged,  and  also  absolute  insolvency, 
continued  for  more  than  a  year,  so  that  it  can  be  truly  said, 
if  the  allegations  are  true,  that  the  corporation  has  offended 
"against  *  *  *  *  the  provisions  of  the  act  or  acts 
creating  it." 

It  is  also  easy  to  suppose  a  case,  for  which  no  provision  is 
made  by  the  act  of  1853,  and  which  clearly  should  work  a  dis- 
solution of  the  corporate  life.  The  company  might  embark 
in  other  enterprises  contrary  to  the  terms  of  its  charter,  and 
yet  its  capital  might  not  be  so  far  impaired  as  to  justify  action 
under  that  statute.  Where  then  is  the  remedy  ?  Manifestly 
in  the  Code,  which  directs  an  action  in  just  such  a  case,  for 
in  changing  its  business  it  not  only  violates  the  purposes  of 
its  creation,  but  also  exercises  "a  franchise  or  privilege  not 
conferred  upon  it  by  law,"  and  for  either  (Code,  section  430) 
it  forfeits  its  life. 

Looking  then  not  only  at  the  language  of  the  act  of  1853, 
and  that  of  the  Code,  but  at  the  obvious  intent  of  both,  it  is 
plain  that  the  two  are  not  inconsistent,  and  that  the  former 
does  not  repeal  the  latter. 

It  has  now  been  shown  that  the  complaint  does  allege  a 
complete  cause  of  action  against  the  defendant,  and  that  the 
attorney-general  had  full  authority  to  institute  it.  The  juris- 
diction of  the  court  was  complete,  both  of  the  subject-matter 
of  the  action,  and  of  the  parties.  When  the  defendant  came 
before  it,  upon  the  order  to  show  cause  for  the  continuance 
of  the  injunction  and  the  appointment  of  a  receiver,  it  (the 
defendant)  had  the  right  to  make  any  objection  to  the  regu- 
larity of  the  proceeding,  the  jurisdiction  of  the  court,  the 
sufficiency  and  competency  of  the  evidence  offered,  and  to 
the  form  of  the  order,  it  pleased.  If  the  application  for  the 
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appointment  of  a  receiver  was  irregular  as  a  quasi  interlocutory 
proceeding  in  an  action  brought  to  dissolve  it  pursuant  to  the 
Code  —  if  it  should  have  been  an  entirely  independent  appli- 
cation, and  not  one  in  a  suit  already  pending,  or  if,  being  in 
an  action,  there  was  need  of  an  issue  and  a  formal  trial,  in  the 
usual  way,  such  point  should  have  been  made  to  the  court  — 
for  an  artificial  being,  as  a  natural  one,  when  summoned 
before  a  tribunal,  having  by  the  law  of  the  land  jurisdiction 
of  the  subject-matter  of  the  relief  asked,  and  which  by  the 
service  of  process  has  also  obtained  jurisdiction  of  its  person, 
must  object  at  the  proper  time,  or  be  foreclosed  from  making 
any.  No  objection  of  any  kind  was,  however,  taken.  A  sum- 
mary examination  was  made  as  to  the  condition  of  the  defend- 
ant, the  proof  offered  was  nnobjected  to,  and  a  permanent 
injunction  against  the  continuance  of  its  business  and  exercis- 
ing its  franchises  was  granted,  and  a  receiver  appointed  to 
take  title  to  its  property,  and  distribute  the  same  under  the 
direction  of  the  court,  and  all  was  done  with  its  express  assent 
and  active  co-operation.  This  appearance  in  the  action,  and 
consent  to  the  order  waived  all  irregularities,  if  any  existed, 
and  forecloses  the  defendant  from  all  objections,  constitutional 
or  otherwise,  as  is  most  abundantly  sustained  by  authority 
(People  agt.  Brennan,  3  Ilun,  666 ;  Vose  agt.  Cockcroft,  44 
N.  Y.,  415 ;  Houston  agt.  Wheeler,  52  N.  Y.,  641 ;  Baird 
agt.  The  Mayor,  etc.,  of  N.  Y.,  74  N.  Y.,  382 ;  Attorney- 
General  agt.  Guar.  Mutual  Life  Insurance  Co.,  77  N.  Y., 
272 ;  Palmer  agt.  Phmnix  Life  Ins.  Co.,  N.  Y.  Weekly 
Digest,  vol.  10,  page  179). 

The  learned  counsel  for  the  defendant  has  ingeniously 
argued  at  some  length,  that  the  trustees  and  officers  of  the 
defendant  had  no  power  to  dissolve  its  corporate  life  by  con- 
sent, and  that  the  statutes  point  out  the  mode  of  dissolution 
when  the  application  is  in  their  behalf.  This  is  true,  but  we 
fail  to  see  the  pertinency  of  the  argument  to  the  case  before 
us.  There  has  been  no  order  made  dissolving  the  corpora- 
tion, and  if  there  had  been,  the  argument  would  be  equally 
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fallacious.  The  proceeding  or  action  is  one  against  and  not 
by  the  corporation,  and  while  it  is  true  that  the  statutes  of 
this  state  define  the  course  of  procedure  for  a  dissolution  of 
a  corporation  on  its  application,  it  is  also  true  that  there  is 
no  rule  of  law  which  requires  a  corporation  to  resist  and 
defend  every  suit  or  proceeding  against  it,  without  regard 
to  its  merits.  If  there  is,  it  follows  that  in  every  action  or 
proceeding  to  which  it  is  a  party,  no  admission  of  a  fact, 
whether  made  by  the  pleading  or  given  in  an  open  court,  is 
of  any  force  or  value.  No  action  was  based  upon  any  appli- 
cation by  the  defendant ;  that  was  all  founded  upon  the  pro- 
ceedings initiated  by  the  attorney-general,  and  the  propriety 
of  the  order  was  demonstrated  by  the  evidence  submitted  to 
him,  which  evidence  was  not  controverted  because  it  was,  it 
must  be  assumed,  known  to  be  true  by  those  representing  the 
defendant.  The  question  to  be  decided  assumes  no  such  shape 
as  to  make  the  objection  applicable.  No  receiver  has  been 
appointed,  nor  order  made  at  the  instance  of  the  defendant, 
but  on  the  application  of  the  attorney-general,  the  laws  of 
the  state  giving  to  the  court  jurisdiction  of  the  subject- 
matter,  and  the  service  of  process  on  the  defendant  conferring 
jurisdiction  of  its  person,  on  competent  testimony.  The 
want  of  proper  objections,  if  any  existed,  under  such  circum- 
stances, waives  the  same  and  prevents  the  defendant  from 
claiming  their  benefit. 

If  then  this  proceeding  be  regarded  as  an  action  purely, 
there  would  be  no  difficulty  in  upholding  it  and  sustaining  all 
past  action,  but  such  past  action  is  equally  sustainable  under 
chapter  902  of  the  act  of  1869.  Before  entering,  however, 
upon  the  discussion  of  this  question,  it  will  be  necessary  to 
examine  certain  objections  which  have  been  made  to  the  con- 
stitutionality of  that  statute. 

There  is  no  doubt  as  to  the  power  of  the  legislature  to 
alter  the  charter  of  any  corporation  existing  under  its  enact- 
ments, for  it  is  expressly  provided  by  the  constitution  of  this 
state  (article  8,  sec.  1),  "all  general  laws  and  special  acts" 


NEW  YORK  PRACTICE  REPORTS.  93 

The  People  agt.  Globe  Mutual  Life  Insurance  Company. 

relating  to  the  formation  of  corporations  "may  be  altered 
from  time  to  time  or  repealed."  If  the  legislature  had  by 
the  act  of  1869,  for  the  greater  security  of  policy  holders, 
required  life  insurance  companies  to  deposit  securities  in  the 
department  of  insurance,  and  had  provided  more  summary 
methods  of  dealing  with  them,  it  is  not  seen  how  the 
statute  would  for  that  reason  have  been  unconstitutional. 
But  there  is  nothing  compulsory  in  the  act  of  1869.  It 
allowed  the  defendant,  or  any  other  corporation  of  like  char- 
acter, to  do  business  under  its  provisions.  The  act  of  the 
defendant  was  purely  voluntary,  and  it  is  not  for  the  artificial 
being  which,  by  its  proper  corporate  act,  availed  itself  of  a 
statute,  to  shield  itself  from  its  operation,  under  the  pretense 
that  in  doing  so  it  did  an  act  which  persons  interested  in  its 
assets  could  have  forbidden.  This  is  not  a  suit  or  proceeding 
between  the  corporation  and  its  stockholders,  or  between  it 
and  policyholders ;  if  it  was,  then  perhaps  the  argument  of 
the  defendant  would  be  more  plausible,  but  it  is  one  between 
it  and  the  state,  whose  laws  it  is  alleged  to  have  violated. 
For  years,  without  objection  from  any  person  interested  in  its 
affairs,  the  defendant  did  business  under  the  act  of  1869,  and 
it  is  now  too  late  for  the  being,  which  has  offended,  to  object 
that  the  provisions  of  that  statute,  which  guard  the  rights  of 
policyholders  and  the  state,  cannot  be  enforced  against  it. 

Neither  has  any  unconstitutional  method  of  ascertaining 
the  condition  of  life  insurance  companies  been  provided  by 
the  act  of  1869.  The  same  tribunal,  the  supreme  court  of 
the  state,  which  has  always  determined  questions  of  solvency, 
and  those  appertaining  to  the  continuance  of  its  corporate 
life,  still  determines  all  such  issues.  The  report  of  the  actuary, 
required  by  section  eight  of  the  act,  as  to  its  condition,  determ- 
ines no  issue  made  by  the  proceeding,  but  only  assists  in 
determining  the  course  which  the  court  shall  adopt  in  the  dis- 
tribution of  its  assets,  whether  outstanding  contracts  shall  be 
met  as  they  mature  by  continuing  policies  in  life  for  that  pur- 
pose, or  whether  the  property  shall  be  at  once  turned  into 
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cash  and  its  proceeds  distributed.  For  even  the  criticism 
made  upon  the  provisions  of  the  act  of  1869,  as  originally 
passed,  is  no  longer  available,  because  now,  by  the  act  of  1880 
(chap.  168),  the  court  must  pass  upon  every  question,  and  the 
report  of  the  actuary,  like  that  of  any  skilled  expert,  simply 
aids  that  tribunal  in  doing  full  and  complete  justice. 

Since  the  matters  discussed  in  this  opinion  were  argued, 
and  also  since  the  foregoing  portion  thereof  was  written,  all 
the  objections  made  to  the  constitutionality  of  the  act  of 
1869,  have  been  considered  and  overruled  by  the  court  of 
appeals,  In  the  Matter  of  Attorney-  General  agt.  The  North 
American  Life  Insurance  Company,  to  which  case,  as  yet 
unreported,  reference  is  now  made  as  conclusive  thereon. 

Having  considered  the  constitutional  objections  made  to 
the  act  of  1869,  it  remains  to  determine  whether  the  order 
appointing  the  receiver  was  not  valid  under  said  act.  A  refer- 
ence thereto  (chapter  902,  section  7),  shows  that  the  court  acts 
upon  the  application  of  the  attorney-general,  but  how  that 
'application  should  be  made,  whether  by  suit  or  by  petition, 
whether  by  a  proceeding  in  an  action  originally  instituted  for 
other  and  additional  purposes  to  those  which  can  be  accom- 
plished under  that  statute,  or  by  one  began  simply  to  enforce 
its  provisions,  is  not  declared.  It  is  sufficient  then,  under 
that  law,  that  the  attorney-general  should  apply  to  the  supreme 
court,  and  that  that  tribunal  should  obtain  jurisdiction  of  the 
defendant  by  the  service  of  proper  process,  or  notice  upon  it. 
It  was  the  duty  of  the  court  to  hear  the  allegations  and 
proofs  of  the  parties,  and  from  them  decide  whether  the 
injunction  and  receiver  asked  for  should  be  granted.  It  is 
true  that  the  act  seems  to  contemplate  a  report  from  the 
superintendent  of  insurance  to  the  attorney-general,  prior  to 
the  initiation  of  proceedings  by  the  latter,  but  there  is  nothing 
to  indicate  that  such  was  not  made  to  the  attorney-general  in 
advance  of  any  proceeding.  There  could,  however,  be  no 
object  in  requiring  such  report,  except  to  make  necessary  the 
concurrence  of  the  superintendent  of  insurance  in  the  relief 
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Bought,  and  as  the  court  had  before  it  such  concurrence  prior 
to  the  making  of  any  order  in  the  premises,  the  statute  was 
substantially  complied  with.  To  hold  otherwise  would  be  an 
adherence  to  the  letter  and  not  to  the  spirit  of  the  enactment. 
Whatever  objections,  however,  could  originally  have  been 
made,  were  not  made,  and  they  must  now  be  deemed  waived 
(see  cases  before  cited  to  show  that  rights  may  be  waived). 
There  are  cases  which  hold  that  no  consent  will  give  a  court 
jurisdiction  to  try  an  action,  which  the  statute  forbids  it  to 
try  (an  attempt  by  a  justice  of  the  peace  to  try  an  issue  in- 
volving title  to  lands,  is  an  illustration  of  the  rule),  or  to  sit 
in  jiidgment  upon  parties  over  whom  it  is  declared  it  shall 
not  so  sit  (a  judge  undertaking  to  act  as  such,  when  he  is  related 
to  one  of  the  parties  within  the  ninth  degree,  is  an  example 
of  that  character),  and  there  are  others  which  hold  that,  on 
objection  made,  the  court  is  powerless  to  grant  relief,  unless 
certain  preliminary  steps  have  been  taken.  To  one  or  other 
of  these  classes  of  cases  those  cited  by  the  defendant's  counsel 
refer ;  but  it  has  never  been  held,  that  when  a  court  of  general 
original  jurisdiction  can  take  cognizance  of  the  subject- 
matter  and  of  the  parties  to  the  action,  and  has  brought 
such  parties  before  it  by  the  service  of  proper  process,  that 
the  parties  to  be  affected  cannot  waive  any  technical  defects 
and  preliminary  proceedings  which  the  law  requires  for  their 
benefit.  On  the  contrary,  the  books  are  full  of  cases  holding 
that  under  such  circumstances  objections  must  be  taken  or 
they  will  be  deemed  waived.  The  supreme  court  did  have 
jurisdiction  of  the  subject-matter  of  the  proceeding  —  the 
winding  up  of  an  alleged  insolvent  life  insurance  corporation — 
and  the  service  of  the  summons  and  complaint  upon  it  gave 
the  tribunal  power  over  its  person.  When  the  application 
was  made  for  the  receiver  and  injunction,  if  the  report  of  the 
superintendent  of  insurance  in  advance  of  the  application 
was  a  necessity,  the  law  made  it  so  for  the  benefit  of  the 
defendant,  and  it  was  necessary  then  to  speak  and  claim  the 
protection  it  gave.  It  was  entirely  competent  for  the  defend- 
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ant  to  waive  it,  and  having  so  expressly  done,  it  cannot  now 
be  heard  to  make  the  objection  (see  cases  before  cited).  It 
will  be  unnecessary  to  refer  to  the  order  made  at  any  length, 
but  reference  is  made  to  the  opinion  in  this  action  on  the 
motion  to  confirm  the  actuary's  report.  It  was  fully  justi- 
fied by  proof  submitted  to  the  court,  and  all  its  provisions 
consented  to.  These  provisions  plainly  and  clearly  indicate, 
that  whatever  other  or  further  proceedings  might  be  taken  in 
the  action  to  annihilate  the  corporate  life  of  the  defendant, 
at  least  all  parties  contemplated,  and  the  proofs  fully  justified, 
an  injunction  and  a  receiver  under  the  act  of  1869.  As  has 
been  before  said,  that  statute  does  not  declare  how  the  attor- 
ney-general shall  apply  to  the  court  thereunder,  whether  by 
action,  or  by  an  original  petition,  or  by  an  application  in  the 
progress  of  an  action  or  proceeding  which  also  seeks  additional 
relief,  as  was  done  in  this  instance.  It  is  enough  that  the 
application  was  made,  that  of  it  the  defendant  had  due  and 
proper  notice  that  proof  submitted  justified  the  order  made, 
and  the  defendant  in  addition  consented.  The  order  stands 
to-day  unvacated  and  unappealed  from,  and  by  it  all  parties 
must  be  bound. 

Since  the  order  was  entered,  action  has  also  been  taken 
under  it,  such  as  the  act  of  1869  requires.  An  actuary  has 
been  appointed  in  pursuance  of  section  8  thereof,  who,  for 
months  without  objection,  has  been  engaged  in  the  perform- 
ance of  his  duties,  and  has  now  made  his  formal  report,  as  the 
law  requires.  To  the  original  consent  has  been  added  long 
acquiescence,  and  it  is  now  most  clearly  too  late  to  object  to  its 
validity  and  attack  it  in  a  collateral  manner  (Baird  agt. 
Mayor,  <&e.,  74  N.  Y.,  382). 

The  motion  made  by  the  counsel  for  the  defendant  must,  for 
the  reasons  stated,  be  overruled,  and  the  one  made  in  behalf  of 
the  people,  the  receiver  and  policyholders,  for  judgment  will 
now  be  considered.  The  main  propositions  upon  which  such 
motion  depends  have  already  been  discussed.  The  order 
entered  has  been  held  to  be  valid,  and  if  valid  is  irrevocable 
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by  consent  of  the  attorneys  for  the  parties.  When  individuals 
have  voluntarily  placed  their  property  in  the  hands  of  a 
receiver  made  by  the  court,  by  no  consent  of  theirs  can  he  be 
removed  and  the  trust  abrogated.  The  court  has  assumed  a 
duty  which  is  beyond  their  control  (Homes  agt.  McDowell,  15 
Hun,  185,  which  was  affirmed  in  court  of  appeals  "  on  pre- 
vailing opinion  in  court  below"  76  2T.  Y.,  596).  This  doc- 
trine is  especially  applicable  to  a  proceeding  against  a  life 
insurance  corporation,  because  the  course  of  procedure  is  all 
defined  by  statute  (Attorney- General  agt.  Atlantic  Mutual 
Life  Insurance  Co.,  55  Howard,  77,  82 ;  Same  Case,  56  How- 
ard, 391 ;  Same  Case  at  general  term,  15  Hun,  84,  and  Same 
Case,  in  court  of  appeals,  77  N.  Y.,  336).  No  stipulation 
between  the  attorney-general  and  the  defendant  can  undo  or 
annul  the  order,  and  no  issue  to  be  made  by  a  pleading, 
allowed  by  consent  nearly  a  year  after  the  order  was  made,  can 
affect  it.  The  rights  of  other  parties  have  intervened,  and 
such  parties  —  policyholders  —  are  now  before  the  court, 
objecting  to  any  investigation  of  the  validity  of  the  order 
appointing  a  receiver  by  the  trial  of  an  issue  made  without 
their  consent,  and  without  the  consent  of  the  court,  by  the 
attorneys  for  the  original  parties.  It  cannot  be  legal  or  proper 
to  try  an  issue  long  since  decided,  even  though  the  issues  in 
the  action  had,  by  stipulation  of  the  original  parties  thereto, 
been  formed  for  any  such  purpose.  If  the  original  order  was 
wrong,  it  should  have  been  appealed  from,  or  in  some  way  dis- 
charged. Whilst  it  stands  there  can  be  no  evidence  received  to 
invalidate  it.  So  far,  however,  as  this  action  seeks  to  dissolve 
the  corporation,  evidence  must  be  given  to  justify  it,  but  the 
order  appointing  the  receiver  is  beyond  review  upon  this  trial. 
That  officer  must  proceed  as  the  order  appointing  him  and  the 
law  direct,  under  the  supervision  and  the  control  of  thec  ourt. 
The  motion  made  by  the  counsel  for  the  defendant  is 
denied,  but  the  court  will  hear  such  proof  as  either  party  may 
offer  upon  the  allegations  of  the  complaint  on  which  the 
prayer  to  dissolve  the  corporation  is  based. 
VOL.  LX  13 
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N  Y.  SUPEKIOR  COURT. 

EDWIN  CLARK  agt.  PETER  BOWE,  sheriff,  &c. 

Complaint  —  Demurrer — which,  in  a  complaint,  is  to  control,  a  recital  of 
facts  which  tends  inevitably  to  raise  one  presumption  both  of  fact  and  of 
law,  or  a  general  allegation  which  is  in  conflict  with  such  recital  ? 

In  an  action  against  a  ministerial  officer  for  executing  a  process  valid 
upon  its  face,  issued  out  of  a  court  having  jurisdiction  of  the  action  and 
of  the  parties,  a  general  allegation  that  the  process  was  unlawful  and 
void  can  have  no  greater  force  than  a  previous  recital  of  the  facts, 
which  shows  that  it  was  authorized  and  valid,  and  a  demurrer  to  such 
pleading  in  a  complaint  must  be  sustained. 

Special  Term,  November,  1880. 

DEMURRER  to  the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  cause  of  action. 

Know  &  McLean,  for  defendant. 
Anthony  It.  Dyett,  for  plaintiff. 

RUSSELL,  J.  —  The  complaint,  after  stating  that  the  defend 
ant  is  the  sheriff,  alleges  : 

"Second,  That  on  or  about  the  18th  day  of  May,  1880,  in 
an  action  in  the  supreme  court  of  the  state  of  New  York,  in 
which  Francis  C.  Clark  was  plaintiff  and  this  plaintiff  was 
defendant,  a  commitment  was  issued  out  of  the  said  court  and 
delivered  to  the  defendant,  as  such  sheriff,  commanding  him 
to  arrest  this  plaintiff  and  to  commit  and  confine  him  in  close 
custody  in  the  county  jail  of  the  county  of  New  York,  until 
•he  shall  fully  pay  the  sum  of  $270,  besides  his  fees,  unless  he 
should  sooner  be  discharged  by  the  court." 

Then  follows  an  allegation  of  another  similar  commitment 
issued  out  of  the  same  court  on  the  twenty-second  of  May. 
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"  Third.  That,  as  the  plaintiff  is  informed  and  believes, 
both  of  said  commitments  were  unauthorized  by  law  and 
were  void." 

The  second  and  third  subdivisions  of  the  complaint  above 
recited  were  the  ones  attacked  on  the  argument  of  this 
demurrer.  The  subsequent  subdivisions  of  the  complaint 
allege  that  the  sheriff  imprisoned  the  plaintiff  in  this  action 
upon  the  commitment  recited,  against  the  plaintiff's  protest 
and  demand  to  be  discharged,  until  the  plaintiff  was  compelled 
to  and  did  pay  to  the  sheriff  the  sum  of  $561,  for  which 
amount  he  asks  judgment  in  this  action.  The  criticism  made 
upon  the  complaint  is  that  the  allegation  that  the  commit- 
ments were  void  is  not  a  statement  of  fact,  but  a  conclusion  of 
law  ;  and  that  being  a  mere  conclusion  of  law,  taken  in  con- 
nection with  a  previous  recital  of  the  facts  relating  to  the 
commitment,  it  is  controlled  by  that  recital  of  facts. 

This  criticism  seems  to  me  a  just  one.  Sufficient  facts  are 
recited  in  the  second  subdivision,  above  quoted,  to  raise  the 
presumption  that  the  supreme  court  of  the  state  of  New  York  — 
a  court  of  general  jurisdiction,  and  therefore  of  presumed 
jurisdiction,  unless  facts  are  stated  to  upset  that  presumption  — 
had  actual  jurisdiction  of  the  parties,  and  of  the  action  in  the 
course  of  which  it  issued  the  commitments  recited  in  this  com- 
plaint. It  does  not  appear  by  the  complaint  that  the  commit- 
ments were  ever  set  aside  or  reversed,  or  that  the  discharge  of 
the  defendant  named  therein  was  ever  ordered  by  the  supreme 
court.  Nor  is  any  fact  stated  tending  to  show  the  commit- 
ments void.  So,  it  appears  by  the  complaint  itself  that  a 
court  of  general  and  competent  jurisdiction,  in  an  action 
pending  in  it,  made  an  order  in  the  course  of  that  action,  which, 
so  far  as  the  allegations  here  are  concerned,  it  is  to  be  pre- 
sumed it  had  the  power  and  the  right  to  make  ;  and  that  the 
defendant,  a  ministerial  officer,  merely  Obeyed  such  a  mandate 
of  that  court.  As  against  this  circumstantial  recital  of  facts, 
which  in  any  court  must  raise  the  presumptions  I  have  sug- 
gested, the  averment  in  the  third  subdivision  of  the  complaint, 
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that  the  commitments  were  unauthorized  by  law  and  void, 
ought  to  be  regarded,  if  not  a  conclusion  of  law,  a  generality, 
controlled  and  overborne  by  the  previous  circumstantial 
recitals  (Roderiguez  agt.  East  River  Savings  Bank,  63  N. 
Y.,  460 ;  Langc  agt.  Benedict,  73  N.  Y.,pp.  12,  30). 

I  am  cited  by  the  plaintiff's  counsel  to  a  number  of  cases  in 
which  a  general  allegation  of  invalidity  as  "unlawful"  in 
trespass  (Eddy  agt.  Beach,  7  Abb.,  17 ;  Shaw  agt.  Jane,  4 
How.  P.  R.,  119),  that  matter  is  "  material "  in  perjury,  or 
that  a  conversion  was  "  wrongful "  in  trover  (56  Barb.,  395  ; 
3  Seldon,  476  ;  Phinney  agt.  Phinney,  17  How.  P.  R.,  197), 
were  upheld  as  being  a  sufficient  statement  of  fact.  Those 
cases  do  not  conflict  with  the  opinion  I  have  indicated.  The 
difficulty  with  this  complaint  is  that  it  recites  facts  which 
raise  presumptions  in  conflict  with  and  superior  to  the  gen- 
eral allegation  that  the  commitments  were  unauthorized  by 
law  and  void.  Suppose  in  an  action  of  trespass  the  com- 
plaint should  allege  ownership  of  the  property  in  defendant, 
and  follow  that  with  the  general  assertion  that  the  trespass  was 
"  unlawful,"  which  would  control  ?  or,  in  an  indictment  for 
perjury  facts  should  be  recited  showing  that  the  matter  alleged 
was  not  material,  would  a  mere  allegation  of  materiality  pre- 
vail on  demurrer  ?  or,  in  an  action  of  trover,  if  sufficient  facts 
should  be  recited  to  show  that  the  conversion  was  rightful, 
would  an  allegation  that  it  was  "  wrongful "  overcome  the 
recital  of  facts?  The  specific  statement  of  facts  would  always 
prevail,  in  construing  a  complaint  or  any  other  paper,  against 
a  general  statement,  whether  that  statement  should  be  regarded 
as  a  mere  conclusion  of  law  or  not  (Hatch  agt.  Peet,  23  Barb., 
575  ;  Hoge  agt.  Boyd,  11  How.,  415  ;  Laub  agt.  Buckmiller, 
17  N.  Y.,  620,  622 ;  Conaughty  agt.  Nichols,  42  N.  Y.,  83 ; 
Gould  agt.  Glass,  19  Barb.,  179  ;  Ogdensburg  Bank  agt. 
Van  Rensselaer,  6  Hill,  240 ;  Lange  agt.  Benedict,  supra  / 
Roderiguez  agt.  East  Ri/oer  Bank,  supra). 

In  this  case  the  question  is  not  whether  a  ministerial  officer 
is  protected  by  process  valid  upon  its  face,  but  whether  in  an 
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action  against  a  ministerial  officer  for  executing  a  process  valid 
upon  its  face,  issued  out  of  a  court  having  jurisdiction  of  the 
action  and  of  the  parties,  a  general  allegation  that  the  process 
was  unlawful  and  void  shall  have  greater  force  than  a  recital 
of  facts  which  shows  that  it  was  authorized  and  valid.  It 
may  not,  in  fact,  have  been  authorized  and  valid,  but  it  was, 
so  far  as  the  recitals  in  this  complaint  go.  The  commitment 
itself  is  not  before  us.  If  the  second  subdivision  of  the  com- 
plaint were  not  somewhat  circumstantial,  at  least  sufficiently 
so  to  raise  the  presumption  of  jurisdiction  and  power,  it  might 
be  that  the  general  allegation  of  the  third  subdivision  would 
be  sufficient.  But  the  second  subdivision  is  sufficiently  circum- 
stantial to  demand,  before  its  force  can  be  destroyed  and  the 
presumption  which  it  raises  of  the  validity  of  the  process 
under  which  the  defendant  acted  can  be  overthrown,  a  recital 
of  facts  which  shall  show  that  the  supreme  court  either  had 
not  jurisdiction  of  the  parties  or  of  the  action,  or  that  it 
exceeded  its  jurisdiction,  or  that  it  issued  an  order  which  it 
was  powerless  to  grant,  or  some  other  fact  which  would  suffi- 
ciently inform  this  court  that  a  co-ordinate  court  acted  without 
authority  of  law. 

I  have  not  attempted  to  deal  with  the  matter  in  controversy 
beyond  the  mere  question  of  pleading,  and,  therefore,  do  not 
discuss  those  portions  of  the  points  of  counsel  relating  to  the 
liability  of  the  sheriff  to  repay  moneys  to  a  party  from  whom 
they  were  taken  by  reason  of  a  void  process.  It  is  certainly 
unnecessary  to  discuss  those  cases  in  which  parties  recovered 
from  a  tax  collector  moneys  demanded  by  him  upon  void  tax 
warrants,  because  in  all  of  them  it  clearly  appeared  that  the 
warrants  were  void,  in  none  of  them  was  the  question  in  con- 
troversy one  of  pleading,  and  they  all  proceeded  upon  the 
theory  that  the  plaintiffs  never  had  their  day  in  any  court,  and 
the  presumptions,  therefore,  which  attach  to  the  process  of 
the  court,  did  not  attach  to  a  tax  warrant.  Here,  I  repeat,  the 
only  question  is,  which,  in  a  complaint,  is  to  control — a  recital 
of  facts  which  tends  inevitably  to  raise  one  presumption  both 
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of  fact  and  of  law,  or  a  general  allegation  which  is  in  conflict 
with  such  recital  ? 

The  demurrer  is  sustained,  with  leave  to  the  plaintiff  to 
amend  his  complaint  upon  payment  of  costs. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  ALBERT  HAMBRECHT  agt.  TIMOTHY  J. 
CAMPBELL,  justice,  &c. 

Summary  proceedings  —  Jurisdiction  of  district  court  justice  to  remove  tenant 
where  premises  are  not  within  his  district. 

A  district  court  justice  has  no  jurisdiction  in  summary  proceedings  to 
remove  a  tenant  where  the  premises,  which  are  the  subject  of  contro- 
versy, are  not  within  the  district  in  which  he  was  elected. 

First  Department,  General  Term,  November,  1880. 
Before  DAVIS,  P.  J.,  BRADY  and  BABKETT,  JJ. 
CERTIOBARI  to  review  summary  proceedings. 
Edward  F.  Hassey,  for  relator. 

PER  CURIAM.  — The  question  presented  in  this  case  is  whether 
the  justice  of  one  of  the  district  courts  of  this  city  can  entertain 
summary  proceedings  to  remove  a  tenant  under  the  provisions 
of  the  Revised  Statutes  where  the  premises,  which  are  the 
subject  of  the  controversy,  are  not  situated  within  the  district 
in  which  he  was  elected.  It  is  supposed  by  the  respondent 
that  the  act  of  1879  (chapter  101  of  the  Laws  of  that  year) 
enlarges  the  jurisdiction  of  the  justices  named,  and  authorizes 
them  to  entertain  such  an  application  if  the  premises  be  situ- 
ated in  any  part  of  the  city  of  New  York.  We  think  this 
view  is  erroneous.  The  amendment  of  section  28  of  the 
Revised  Statutes,  accompanied  by  the  act  of  1879  (supra), 
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was  designed  to  and  did  enlarge  the  jurisdiction  in  such  pro- 
ceedings of  the  justices  of  the  peace;  and  the  amendment 
seems  exclusively  to  relate  to  that  subject.  There  are  no 
words  in  the  act  repealing  laws  inconsistent  therewith,  and 
the  legislature  has  not  therefore,  by  anything  in  the  amend' 
ment  contained,  authorized  the  conclusion  that  it  was  designed 
to  repeal  the  act  of  1877  restricting  the  jurisdiction  of  justices 
of  the  district  courts  to  cases  in  which  the  premises  were  situ- 
ated within  their  respective  districts. 

It  becomes  our  duty,  therefore,  to  declare  that  of  the  pro- 
ceedings which  this  writ  has  brought  up  for  review  the  justice 
had  no  jurisdiction. 

The  writ  should  be  sustained  and  the  proceedings  reversed. 


SUPREME  COURT. 

PETER  A.  H.  JACKSON  agt.  FRANCIS  E.  REON,  ADDISON  J. 
TRLNNIE,  an  infant,  et  al. 

Mortgage  foreclosure  —  When  motion  by  plaintiffs  for  judgment  upon  an 
affidavit  of  regularity  under  Rule  63  will  be  denied  infant  defendant 

Where,  in  a  foreclosure  suit,  a  motion  was  made  by  plaintiff  for  judg- 
ment based  upon  an  affidavit  of  regularity  under  Rule  63,  where  all  the 
parties  were  in  default  except  an  infant  who  had  appeared  and  inter- 
posed an  answer: 

Held,  that  as  the  third  defense  contained  in  the  answer  of  the  infant  by 
his  guardian  ad  litem  raises  a  material  issue,  namely,  the  amount  unpaid 
on  the  mortgage  held  by  the  plaintiff,  the  motion  being  based  solely 
upon  Rule  63,  must  be  denied. 

Special  Term,  September,  1880. ' 

THIS  was  a  motion  by  plaintiff  for  judgment  in  a  foreclos- 
ure suit  based  upon  an  affidavit  of  regularity  under  Rule  63, 
where  all  the  parties  were  in  default  except  an  infant  who 
had  appeared  by  guardian  and  interposed  an  answer  wherein, 
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among  other  things,  it  was  alleged  as  follows :  "And  said 
defendant,  by  his  guardian,  further  shows  and  alleges  on 
information  and  belief  that  the  original  mortgage  mentioned 
in  the  complaint  herein,  and  bearing  date  December  18, 1867, 
was  thereafter  reduced  and  partially  paid  off  by  the  defend- 
ants Reon  and  Murphy ;  and  at  the  time  of  the  execution  of 
the  second  mortgage  mentioned  in  the  complaint  herein,  and 
which  is  being  foreclosed,  and  bearing  date  September  20, 
1879,  by  the  said  defendants  Reon  and  Murphy  to  this  plain- 
tiff, there  was  due  and  owing  on  said  first  mortgage  the  sum 
of  only  two  thousand  dollars,  or  thereabouts,  and,  therefore, 
denies  the  allegations  in  the  complaint  in  relation  thereto." 

G.  S.  and  /.  H.  Stitt,  plaintiff's  attorneys,  for  motion,  cited 
James  agt.  Morey  (2  Cow.,  246) ;  Ingraham  agt.  Baldwvn 
(9  N.  Y,  45) ;  Clift  agt.  White  (12  N.  Y.,  519) ;  Mickles 
agt.  Townxend  (18  N.  Y.,  582);  Bascom  agt.  Smith  (34 
N.  Y.,  320). 

Chas.  G.  Cronin,  guardian  ad  litem,  opposed.  The  answer 
raises  a  material  issue,  viz.,  the  amount  due  thereon.  All 
material  issues  must  be  tried  by  the  court  (Exchange  F.  Ins. 
Co.  agt.  Farley,  54  How.,  279 ;  Code,  sec.  965).  There  can 
be  no  valid  decree  against  an  infant  by  default,  nor  upon  his 
guardian's  answer  (Mills  agt.  Dennis,  3  Johns.  Ch.,  367). 
An  infant's  claim  to  property  is  entitled  to  especial  protec- 
tion (Freeman  agt.  Muns,  15  Abb.,  468).  The  consent  by  a 
guardian  to  a  decree  will  not  bind  the  infant  (Rogers  agt. 
Cruger,  7  Johns.,  557). 

MACOMBER,  J.  —  The  third  defense  contained  in  the  answer 
of  Trinnie  by  his  guardian  ad  litem-  raises  a  material  issue, 
namely,  the  amount  unpaid  upon  the  mortgage  held  by  the 
plaintiff.  This  motion,  therefore,  being  based  solely  upon 
Rule  63,  must  be  denied. 

The  motion  is  denied,  with  ten  dollars  costs. 
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SUPREME  COURT. 

THEODORE  Y.  MASTEN   agt.   JOHN   OLCOTT   and   ADELAIDE 

OLCOTT. 

Estoppel  —  When  judgment  in  justice  court,  in  an  action  for  trespass  upon 
land,  is  a  bar  to  an  action  in  supreme  court  to  recover  possession  of  the 
same  land. 

The  judgment  or  decree  of  a  court  possessing  competent  jurisdiction  is 
not  only  final  as  to  the  subject-matter  thereby  determined,  but  also  as 
to  every  other  matter  which  the  parties  might  litigate  in  the  cause,  and 
which  they  might  have  had  decided. 

Where,  in  an  action  in  the  supreme  court  to  recover  the  possession  of 
land,  the  facts  which  the  plaintiff  claims  entitles  him  to  recover  are 
that,  up  to  July  10,  1 876,  he,  and  those  whose  estate  he  has,  had  been  in 
possession  of  the  property  under  a  claim  of  title  for  more  than  twenty 
years,  and  that  on  that  day  the  defendant  J.  O.  unlawfully  entered 
under  the  defendant  A.  O.  and  wrongfully  took  possession.  An  action 
had  previously  been  brought  in  a  justices'  court  for  a  trespass  upon  this 
identical  property  (the  defendant  in  that  suit  being  the  plaintiff  in  this 
action),  and  the  issue  which  the  plaintiff  in  that  action,  and  one  of  the 
defendants  in  this  action  tendered  in  substance,  was  that  on  or  about 
the  Ifith  day  of  June,  1876,  by  virtue  of  an  agreement  with  A.  O.,  the 
plaintiff  in  that  action,  became  possessed  of  the  land  described  —  which 
is  described  by  metes  and  bounds  —  as  a  part  of  the  saw-mill  lot.  He 
came  into  possession  not  as  a  trespasser  but  by.  virtue  of  an  agreement 
with  A.  O.  He  took  and  became  possessed  of  it  as  a  part  of  the  saw- 
mill lot.  The  defendant  in  opposition  tendered  the  following  issue: 
He  denied  each  and  every  allegation,  and  claimed  that  he  had  been  in 
possession  of  the  property  for  the  last  twenty  years: 

Held,  that  the  judgment  which  was  recovered  by  one  of  the  defendants  in 
this  action  in  justices'  court  against  the  present  plaintiff  for  a  trespass 
upon  this  identical  property  is  a  bar  to  this  action. 

Litigating  the  question  of  possession  is  not  trying  the  title,  but  it  is  an 
issue  which  can  be  properly  tried  and  determined  in  justices'  court. 

Sullivan  County  Circuit,  October,  1880. 
F.  F.  Bush,  for  plaintiff. 

T.  A.  Niven  and  Thompson,  for  defendants. 
VOL.  LX        14 
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WESTBROOK,  J.  —  This  question  has  been  suddenly  sprung 
upon  me  during  the  trial,  and  my  opportunity  to  examine  it 
has,  therefore,  been  limited,  but  I  have  thought  of  it  care- 
fully. I  can  say,  further,  that  I  have  no  reasonable  doubt  in 
regard  to  the  correctness  of  my  conclusion  ;  if  I  had  I  would 
adopt  the  course  which  the  counsel  for  the  plaintiff  has  just 
suggested,  making  a  pro  forma  ruling  against  the  defendants. 
I  may  further  say  that  I  regret  that  I  am  compelled  to  dis- 
pose of  the  case  upon  this  technical  ground,  for  without  it,  so 
far  as  the  evidence  has  disclosed  the  defense,  I  should  be 
compelled  to  order  a  verdict  in  favor  of  the  plaintiff.  For 
this  property,  indisputably  from  all  the  evidence  in  the  cause, 
was  worked  up  to  an  old  wall  which  has  stood  there  for  forty 
or  fifty  years ;  that  wall  has  been  a  silent  witness  as  to  where 
the  line  between  the  saw-mill  lot  and  the  Wiltsie  lot  was  for 
all  that  long  period  of  time.  Evidence  of  that  character 
cannot  be  overturned  upon  light  declarations  and  upon  casual 
conversations  testified  to  by  interested  parties.  The  evidence 
in  the  cause  also  is,  that  at  a  very  early  period  there  was  a 
surrender  of  a  part  of  the  saw-mill  lot  for  the  purpose  of 
straightening  the  line ;  and  from  that  period  of  time,  for  more 
than  forty  years,  there  has  been  a  cultivation  and  occupation 
of  the  "Wiltsie  lot  up  to  that  stone  wall ;  and  I  am  very  much 
inclined  to  think  that  the  parties  to  the  partition  suit  and  the 
purchaser  at  the  partition  sale  so  understood  it  when  they 
made  the  conveyance  to  Helins  only  up  to  this  old  stone  wall. 
It  is,  1  know,  unimportant  for  the  purposes  of  the  question 
before  us,  that  I  should  have  made  those  remarks,  but  those 
facts  are  in  the  case  and  I  deem  it  but  proper  to  state  them. 

The  question  now  to  be  determined  is  this :  Is  the  judg- 
ment which  was  recovered  by  one  of  the  defendants  in  this 
action  in  justices'  court,  against  the  present  plaintiff  for  a  tres- 
pass upon  this  identical  property,  a  bar  to  this  action  ?  In 
determining  the  question  whether  or  not  the  former  suit  is  a 
bar  it  is  important  to  see  what  the  plaintiff  in  this  action 
claims  are  the  facts  which  entitle  him  to  recover.  His  claim 
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is  that,  up  to  July  10,  1876,  he,  and  those  whose  estate  he  has, 
had  been  in  possession  of  the  property  under  a  claim  of  title 
for  more  than  twenty  years,  and  that  on  that  day  the  defend- 
ant, John  Olcott,  unlawfully  entered  under  the  defendant 
Adelaide  and  wrongfully  took  possession.  If  he  recovers  he 
must  recover  upon  that  theory  alone,  and  upon  the  truth  of 
those  allegations.  The  plaintiff  has  not  shown  a  paper  title 
to  the  property  by  virtue  of  which  alone  he  could  recover ; 
for  to  recover  on  a  paper  title  alone  he  must  trace  the  title 
back  to  the  State,  the  source  of  title.  But  he  seeks  to  recover 
on  his  paper  title,  because  he  and  those  whose  estate  he  has, 
as  I  have  before  remarked,  have  been  in  possession  for  twenty 
years  prior  to  the  entry  upon  the  property  by  the  defendants ; 
that  the  plaintiff,  and  those  whose  estate  he  had,  had  thus 
been  in  possession  was  proper  to  be  shown  in  justices'  court, 
not  for  the  purpose  of  establishing  the  legal  title  to  the  prop- 
erty to  be  in  the  defendant  in  the  action  in  justices'  court,  but 
for  the  purpose  of  showing  that  the  defendant  in  that  action 
(who  is  the  plaintiff  in  this)  had  the  possession  of  the  prop- 
erty and  not  the  plaintiff  in  justices'  court  and  the  defendant 
in  this  action ;  and  if  that  had  been  established  in  justices' 
court  there  could  have  been  no  recovery  in  that  court  by  the 
plaintiff  in  that  action. 

Now,  what  did  the  judgment  in  justices'  court  establish  ? 
For  the  purpose  of  seeing  what  that  judgment  established,  it 
may  be  well  to  look  at  the  complaint  as  the  issue  which  the 
plaintiff  in  that  action,  and  one  of  the  defendants  in  this 
action,  tendered.  In  substance,  he  says  that,  on  or  about  the 
16th  day  of  June,  1876,  by  virtue  of  an  agreement  with 
Adelaide  Olcott,  the  plaintiff  in  that  action,  became  possessed 
of  the  land  described  —  which  is  described  by  metes  and 
bounds  —  as  a  part  of  the  saw-mill  lot.  He  came  into  posses- 
sion, not  as  a  trespasser,  but  by  virtue  of  an  agreement  with 
Adelaide  Olcott ;  he  took  and  became  possessed  of  it  as  a  part 
of  the  saw-mill  lot. 

What  issue  did  the  defendant  tender  in  opposition  to  that  ? 
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He  denied  each  and  every  allegation,  and  claimed  that  he  had 
been  in  possession  of  the  property  for  the  last  twenty  years. 
When,  therefore,  a  judgment  is  rendered  in  favor  of  the 
plaintiff  in  that  suit,  and  against  the  defendant  in  that  suit 
(the  defendant  in  that  suit  being  the  plaintiff  in  this  action), 
what  does  that  judgment  necessarily  establish  ?  It  not  only 
establishes,  as  matter  of  fact,  that  the  plaintiff  in  that  action 
was  in  the  possession  of  the  property,  and  that  the  defendant 
in  that  action  was  not  in  possession  of  the  property,  as  claimed 
by  him  upon  that  trial,  and  as  now  claimed,  but  it  also  judi- 
cially determines,  as  matter  of  law,  a  further  fact,  and  that  is, 
that  the  entry  of  the  plaintiff  in  that  action  upon  that  prop- 
erty was  not  wrongful  and  tortious,  as  now  claimed,  but 
proper  and  legal  as  then  and  there  claimed  by  the  plaintiff  in 
that  suit ;  and  that  the  defendant's  (the  plaintiff  in  this 
action)  entry  upon  that  property  was  a  tortious  and  wrong- 
ful entry.  Until  that  judgment  establishing  those  facts  is 
reversed,  it  is  forever  conclusive  between  the  parties  on  those 
issues.  Neither  party  is  at  liberty  to  dispute  or  deny  them. 
No  other  court,  nor  any  other  jury  can  ever  find  them  in 
another  action  to  be  otherwise  than  as  therein  and  thereby 
established,  and  if  the  plaintiff  in  this  action  should  recover, 
he  can  only  recover  by  establishing  the  contrary  of  those 
facts,  and  I  repeat  all  those  facts  were  facts  proper  to  be  tried 
in  justices'  court ;  facts  of  which  the  justice  had  perfect,  full 
and  complete  jurisdiction  to  try  and  decide,  for  it  has  been 
held  that  litigating  the  question  of  possession  is  not  trying 
the  title,  but  it  is  an  issue  which  can  be  properly  tried  and 
determined  in  justices'  court.  So  that  we  find  that  in  the 
justices'  court  it  has  been  adjudged  that  the  fact  which  the 
plaintiff  now  alleges,  that  he,  and  those  whose  estate  he  has, 
had  been  in  possession  of  that  property  for  twenty  years 
prior  to  the  entry  by  defendant,  is  not  true,  and  it  being 
found  and  established  not  to  be  true,  by  no  evidence  can  it  be 
established  to  the  reverse  in  the  present  action. 

I  have  thus  far  looked  at  this  question  of  estoppel,  based 
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upon  the  theory  of  the  defendant  that  a  judgment  of  a  court 
is  only  conclusive  upon  those  facts  which  could  be  tried  in 
the  court  where  they  were  tried,  and  I  have  shown  that  those 
facts  upon  which  the  plaintiff  relies,  and  which  are  essential 
to  his  recovery,  could  have  been  tried  in  justices'  court,  and 
were  in  fact  then  tried  and  determined  against  him.  But 
there  is  another  view  of  the  case  which  seems  to  me  to  be 
equally  clear,  and  that  is  this :  Conceding  that  the  justice  had 
not  the  power  to  try  the  entire  issue  of  the  parties ;  conced- 
ing that  he  had  no  power  to  try  the  actual  t;tle  to  the  land, 
does  that  make  any  difference  in  fact  with  the  effect  of  the 
claimed  estoppel  ?  If  in  that  suit,  and  if  in  that  action,  the 
question  of  title  was  not  tried,  whope  fault  was  it  ?  It  could 
have  been  tried  in  that  action,  though  not  before  the  magis- 
trate before  whom  suit  was  instituted.  The  statutes  of  the 
state  gave  to  the  defendant  the  right  to  present  his  entire 
defense.  He  was  not  compelled,  because  he  was  sued  in  a 
justices'  court,  to  present  only  half  of  his  defense.  By  choos- 
ing that  tribunal  the  plaintiff  could  not  debar  the  defendant 
of  all  the  defense  which  he  had  to  the  action.  He  was  at 
liberty  still  to  make  in  that  action  his  whole  defense,  and 
show  in  that  suit  that  he  had  title  in  fact  to  the  property.  I 
emphasize  the  words  "in  that  suit"  because  it  has  been 
adjudged  and  decided  that  if  the  defendant  in  an  action  tend- 
ers the  plea  of  title,  and  gives  a  bond,  that  the  suit  which  is 
commenced  in  another  court  to  recover  for  the  same  cause  of 
action  is  a  continuation  of  the  suit  in  justices'  court.  Now 
the  defendant  in  that  action  was  not,  as  I  have  before  said, 
bound  to  make  only  a  partial  defense.  He  could  have  made 
his  whole  defense.  He  could,  in  addition  to  the  defense 
which  he  made,  have  also  interposed  the  plea  of  title  and 
said  :  "  I  am  the  owner  of  this  property ;  it  was  my  property, 
and  though  the  defendants  came  into  the  possession  of  the 
property  upon  the  10th  of  June,  1876,  their  act  was  a  tres- 
pass upon  my  rights  as  owner."  He  could  have  given  a  bond 
and  taken  the  suit  to  another  court. 
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It  is  said,  by  the  counsel  for  the  plaintiff,  that  this  might 
oftentimes  work  injustice ;  that  a  party  might  sometimes  be 
unable  to  give  a  bond ;  he  might  be  poor.  He  asks,  and  there 
seems  to  be  some  plausibility  in  the  question  :  Ought  a  man 
to  lose  his  property  because  he  is  poor  ?  Well,  unfortunately, 
oftentimes  that  question  must  be  answered  in  the  affirmative. 
There  is  many  a  man  who  has  lost  his  rights  because  he  was 
too  poor  to  defend  them.  There  is  many  a  man  who  has  lost 
his  suit  because  he  was  unable  to  procure  the  witness  who 
could  have  established  his  defense.  It  is  oftentimes  that  the 
rules  of  justice  work  with  harshness  in  particular  cases,  and 
we  can  only  defend  the  rules  by  saying  that  the  law  must  be 
general  in  its  operation  and  in  its  effects,  and  the  good  which 
is  done  thereby  is  greater  than  the  evil  which  may  sometimes 
result  in  particular  cases.  If  the  defendant  could  have  made 
that  defense  in  justice  court,  by  interposing  a  plea  of  title, 
and  taking  it  from  before  the  justice,  was  he  not  bound  to 
do  so? 

I  believe  it  is  a  rule  of  law,  perfectly  well  settled  —  settled 
from  time  immemorial  —  that  when  a  party  is  sued  he  must 
make  whatever  defense  to  that  cause  of  action  that  he  can 
make ;  and  a  failure  to  make  every  defense  which  he  can 
make  is  a  waiver  of  every  one  which  he  does  not  make ;  and 
if  the  plaintiff  in  this  action  undertook  that  trial  with  only  a 
partial  defense,  when  he  could  have  made  a  complete  defense, 
and  thereby  enabled  the  justice  to  decide  that  his  acts  were 
trespasses,  and  the  acts  of  these  defendants  were  not,  he 
must  forever  be  estopped  and  precluded,  because,  by  the  find- 
ing, and  by  the  judgment  in  this  case,  if  the  plaintiff  recovers, 
then  it  is  judicially  determined  and  declared  that  the  acts  of 
the  plaintiff  in  this  action  were  legal  and  right,  and  that  the 
acts  of  the  defendant  in  this  action  were  trespasses,  being 
the  exact  opposite  of  what  was  determined  in  justice  court. 

It  is  hardly  worth  while  to  cite  authorities  to  establish  the 
doctrine,  that  whatever  defense  a  man  can  make  to  the  cause 
of  action  he  must  make,  because  the  rule  is  thoroughly  and 
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firmly  established.  It  was  so  held  in  the  case  of  Seguin 
agt.  Gouverneur  &  Kemble  (1  Johnson? s  Cases,  436),  where 
it  says :  "  The  judgment  or  decree  of  a  court  possessing  com- 
petent jurisdiction  is  not  only  final  as  to  the  subject-matter 
thereby  determined,  but  also  as  to  every  other  matter  which 
the  parties  might  litigate."  Where,  may  I  ask  ?  Not  in  the 
tribunal  before  which  a  cause  is  brought,  but  which  they 
"  might  litigate  ill  the  cause,  and  which  they  might  have  had 
decided." 

Now,  if  the  case,  upon  being  discontinued  from  justices' 
court  by  the  giving  of  the  bond,  and  begun  in  another  court, 
is  "  the  cause,"  and  if  the  defendant  by  giving  a  bond  might 
have  litigated  that  question  in  "  the  cause,"  it  follows  that  this 
rule  as  here  laid  down  is  directly  applicable. 

Again,  this  same  doctrine  is  laid  down  in  the  note  on  page 
492,  1  Johnson's  Cases  (Shepard's  edition).  Speaking  of  this 
principle  it  says :  "  The  general  principle  here  stated  has 
become  firmly  fixed  in  the  jurisprudence  of  the  country," 
citing  a  large  number  of  cases  and  citing  the  old  maxim, 
"  Interest  reipublicae  ut  sit  finis  litium"  That  is,  it  is  the 
interest  of  the  state  or  republic  that  there  should  be  an  end  to 
litigation.  "  Thus  a  judgment  rendered  on  a  promissory  note 
is  a  good  bar  to  an  action  on  such  note,  though  blank  spaces 
are  left  in  such  judgment  for  the  amount  of  damages  and 
costs  ;  and  a  judgment  in  favor  of  the  plaintiff,  in  an  action 
of  trespass  to  try  title,  is  conclusive  between  the  parties  as  to 
all  titles  which  the  defendant  had  at  the  time  of  the  trial." 

This  same  doctrine  is  followed  in  49  New  York,  in  the  case 
of  Malloney  agt.  Horan,  in  the  opinion  of  judge  FOLGER,  at 
page  116,  where  he  says :  "  It  is  claimed  that  the  rule  goes 
further,  and  that  the  judgment  is  final  and  conclusive  upon 
the  parties  to  it  upon  all  matters  which  might  be  litigated  and 
determined  therein,"  citing  Le  Q-uen  agt.  Governeur  (1  John- 
son's Cases,  436,  and  note  to  Shepard's  edition).  There  the 
judge  proceeds  to  show  why  that  rule  was  not  applicable  to 
the  case  before  him,  and  then  adds  that  this  defense  of  the 
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party  in  this  case  "would  not  have  been  matter  in  direct 
opposition  to  the  action  in  defense  of  the  claim  made  by  the 
plaintiff  therein.  It  would  have  been  a  quasi  admission  of 
the  cause  of  action  set  up,  and  a  seeking  for  relief  in  the  judg- 
ment which  must  follow ;  and  when  the  authorities  say  that 
a  judgment  is  final  and  conclusive  upon  the  parties  to  it,  as 
to  all  matters  which  might  have  been  litigated  and  decided 
in  the  action,  the  expression  must  be  limited  as  applicable  to 
such  matters  only  as  might  have  been  used  as  a  defense  in 
that  action  against  an  adverse  claim  therein.  Such  matters, 
as  if  now  considered,  would  involve  an  inquiry  into  the  merits 
of  the  former  judgment." 

I  then  understand  this  case  as  affirming  the  doctrine  in  the 
first  of  Johnson's  Cases,  to  the  effect  that  all  matters  which 
make  a  direct  and  straight  defense  to  the  cause  of  action  of 
the  plaintiff  must  be  tried  in  that  action,  if  they  can  be  tried 
therein,  and  I  have  shown  that  the  alleged  title  of  ownership 
of  this  plaintiff  could  have  been  tried  in  that  action  com- 
menced before  the  justice,  if  the  plaintiff  had  taken  the 
proper  steps  so  to  do.  Without,  however,  reasoning  this 
case  out  upon  principle  any  further,  let  me  now  refer  to  the 
cause  of  Boyer  agt.  Schqfield  (in  1st  of  Abbott's  Court  of 
Appeals  Decisions,  and  also  reported  in  2  Keyes,  628),  for 
I  regard  that  case  as  directly  in  point  on  the  very  ques- 
tion before  us,  and  as  clearly  decisive  of  it.  One  Schofield, 
by  the  construction  of  a  dam,  had  diverted  the  water  of  a 
stream  and  caused  it  to  overflow  the  land  of  Boyer.  Boyer 
entered  upon  Schofield's  land  and  tore  down  the  dam,  and  for 
that  act  Schofield  sued  him  in  justices'  court.  Boyer  succeeded 
in  his  defense,  and  having  been  successful  in  that  suit,  he  then 
brought  an  action  against  Schofield  for  the  injury  done  to  him 
by  the  nuisance  which  he  (Boyer)  had  abated,  and  upon  the 
trial  of  the  action,  brought  by  Boyer  against  Schofield,  it  was 
held  that  the  former  judgment  in  his  favor  in  justices'  court 
was  a  complete  settlement  of  the  rights  of  the  parties,  and  that 
they  could  not  again  be  re-investigated.  And  I  think  a  study 
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of  this  case  will  show  that  the  court  put  themselves  substanti- 
ally upon  the  same  ground  upon  which  I  rest  my  decision  ;  in 
this  I  refer  especially  to  the  concluding  portion  of  the  opinion 
of  DAVIES,  chief  justice.  He  says :  "  These  observations  are 
applicable,  with  force,  to  the  case  at  bar,  and  effectually  dis- 
pose of  the  defendant's  objection  that  the  judgment  in  the 
justices'  court,  between  the  parties,  was  not  a  bar,  on  the  ground 
that  the  justice  had  not  jurisdiction  of  the  action  in  which  it 
was  rendered  ; "  and  I  may  say,  in  passing,  the  right  to  overflow 
another  man's  land  by  a  stream  of  water,  or  the  right  to  divert" 
water  from  another's  land,  does  involve  an  inquiry  into  title 
and  rights  of  ownership  of  real  etate.  Judge  DAVIES  con- 
tinues :  "As  already  observed,  that  objection  cannot  now  be 
taken,  for  the  period  has  elapsed  for  setting  up  that  the  title  to 
real  property  was  involved  therein.  If  this  question  appeared 
by  the  pleadings,  it  was  to  be  interposed  at  the  time  of  joining 
issue,  and,  in  addition,  security  was  to  be  given  if  it  appeared  on 
the  trial  and  was  not  disputed ;  then,  in  either  contingency  " — 
either  because  not  pleaded  at  the  proper  time,  or  because  a 
motion  was  not  made  to  dismiss  for  want  of  jurisdiction  — 
"  the  parties  are  now  precluded  from  setting  it  up." 

It  seems  to  me,  therefore,  upon  every  view  of  this  case,  and 
for  the  reasons  which  I  have  stated,  a  verdict  in  this  case  must 
be  directed  in  favor  of  the  defendants.  I  repeat,  that  I  regret 
this  because  I  think,  independent  of  this  question  of  estoppel 
by  the  judgment  in  justices'  court,  that  the  plaintiff  has  estab- 
lished a  clear  title  to  the  property ;  and  let  me  say  now  what, 
perhaps,  it  may  be  well  to  speak  in  this  room,  that  the  law 
has  respect  to  what  the  parties  have  done  in  regard  to  bounda- 
ries. After  long  years  have  elapsed  it  is  always  impossible  to 
ascertain  with  precision  where  lines  were  once  located.  The 
surveys  may  not  have  then  been  as  accurate  as  now,  and  par- 
ties may  have  been  less  careful  about  a  few  feet  of  land  then 
than  now  ;  and  what  they  did  years  and  years  ago  by  way  of 
proclaiming  where  the  line  between  parties  is,  which  has  been 
acquiesced  in  and  lived  up  to  for  a  long  series  of  years,  is 
VOL.  LX  15 


114  NEW  YORK  PRACTICE  REPORTS. 

Masten  agt.  Olcott. 

higher  and  better  evidence  of  what  the  true  location  of  the 
line  is  than  any  modern  and  recent  surveys ;  and  if  parties 
will  remember  that  what  they  have  practically  lived  up  to  as 
the  line  for  over  twenty  years  becomes  in  law  the  line,  it  will 
save  much  litigation  and  much  feeling. 

For  the  purpose  of  enabling  the  plaintiff  to  review  my 
decision,  if  wrong,  I  will  suspend  the  entry  of  judgment,  and 
order  the  case  to  be  heard  in  the  first  instance  at  the  general 
term,  and  give  to  the  plaintiff  such  further  time  as  he  may 
desire. 

Judge  BUSH  —  With  all  due  respect  to  your  honor's  decision, 
I  desire  to  ask,  for  the  purpose  of  raising  questions,  as  fol- 
lows :  To  direct  a  verdict  for  the  plaintiff  in  this  action. 
(Denied.  Plaintiff  excepts.) 

Judge  BUSH  —  I  except  to  the  ruling  that  the  plaintiff  has 
not  proven  a  paper  title,  but  that  he  relies  upon  possessions 
under  his  deed  in  this  action. 

The  COURT  —  That  hardly  expresses  my  thought ;  that  was 
only  a  reason  which  I  gave  for  granting  this  motion,  which 
has  been  made  for  judgment  on  account  of  the  estoppel.  I 
did  not  say  that  you  did  not  rely  upon  paper  title,  or  had 
not  proved  paper  title,  but  I  say  you  have  not  established 
such  a  paper  title  in  this  case  as  would,  without  the  evidence 
of  possession  accompanying  it,  give  you  a  right  to  the  premises ; 
that  is  what  I  said. 

Mr.  BUSH  —  To  that  I  take  an  exception,  and  also  to  your 
ruling  that  the  question  in  this  case  (as  I  understand  it)  turns 
upon  possession  of  the  plaintiff  for  more  than  twenty  years 
under  his  deed,  and  that  that  matter  of  fact  is  determined  by 
the  judgment  in  the  justices'  court ;  also  that  the  justice's 
judgment  is  conclusive  upon  the  question  of  title  in  this  case ; 
also  that  the  judgment  judicially  determines  the  issue  of  pos- 
session for  fifteen  years;  also  that  the  judgment  judicially 
determines  that  the  defendant  in  this  action  was  lawfully  in 
possession  of  the  land  at  the  time  of  the  trespass,  and  that 
the  defendant  entered  the  land  without  right ;  also  that  the 
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defendant  was  bound  to  plead  title  in  the  justices'  court  and 
give  the  bond  required  by  the  Code ;  and  that  a  neglect  to  do 
BO  estopped  him  from  claiming  that  in  this  action. 

The  COUKT  —  All  those  matters  you  specially  except  to  are 
simply  my  reasons  which  I  give  for  the  general  result  which 
I  am  about  to  order,  viz.,  a  verdict  in  favor  of  the  defendant. 
I  think  it  is  better  and  safer  for  you  to  except  to  the  general 
direction  instead  of  the  particular  reasoning  upon  which  I 
sustain  it. 

Judge  BUSH  —  I  except  to  your  honor's  ordering  a  verdict 
for  defendant,  and  ask  that  a  stay  of  proceedings  be  granted 
until  the  case  can  be  heard  at  the  general  term  and  sixty  days 
in  which  to  make  a  bill  of  exceptions. 

The  CODKT  —  Certainly. 

Judge  BUSH  —  The  only  question  that  I  wish  to  consider  at 
the  general  term  is  the  effect  of  the  justice's  judgment ;  and 
I  desire,  instead  of  making  a  case  and  lumbering  the  record 
up  with  all  these  documents  and  deeds,  that  we  simply  make 
a  bill  of  exceptions  containing  so  much  of  the  proceedings  as 
is  necessary  to  show  that  question.  In  that  view  I  purpose 
simply  to  make  a  bill  of  exceptions. 

The  COURT  —  Yes ;  I  ought  to  have  made,  and  I  will  make, 
this  general  remark  about  the  effect  of  that  partition  case.  I 
think  the  partition  case  is  clearly  no  estoppel.  Let  me  state 
my  reasons  why  it  is  not  an  estoppel  in  my  judgment.  The 
description,  it  is  true,  in  the  partition  case  is  a  description 
taken  from  the  old  deeds,  and,  perhaps,  by  running  the  course 
and  distance  in  the  deed  it  might  include  the  locus  in  quo ; 
but  course  and  distance  in  a  deed  must  yield  to  monuments, 
and  the  long  occupation  of  the  parties  proven  in  the  case  up 
to  that  stone  wall,  in  my  judgment,  conclusively  establishes 
the  line  between  the  saw-mill  lot  and  the  "Wiltsie  lot ;  estab- 
lishes it  as  evidence  not  only  as  a  mere  matter  of  estoppel, 
but  the  fact  of  that  long  occupation  is  conclusive  proof  as  to 
where  that  line  originally  was,  and,  therefore,  that  the  judg- 
ment in  the  partition  case  can  be  no  estoppel. 
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Mr.  THOMPSON  —  To  that  we  except ;  we  wish  that  ques- 
tion to  go  to  the  general  term. 

Judge  BUSH  —  "We  wish  it  understood  that  those  questions 
cannot  be  passed  upon  by  the  general  term,  because  the  case 
does  not  turn  upon  any  of  these  questions. 

The  COURT  —  We  will  take  care  of  that  bye-and-bye.  "  Suf- 
ficient unto  the  day  is  the  evil  thereof." 


COUKT  OF  APPEALS. 

DAVID  SOLINGER,  plaintiff  and  appellant,  agt.  EDWARD  EARLE, 
defendant  and  respondent. 

Composition  agreement — Effect  of  a,  secret  agreement  to  pay  one  of  the  cred- 
itors more  than  his  pro  rata  share  —  Note  given  under  such  secret  agreement 
cannot  be  enforced. 

If  a  composition  agreement  provides  for  a  pro  rata  payment  to  all  the 
creditors  of  a  debtor,  a  secret  agreement  to  pay  one  of  the  creditors 
more  than  his  pro  rata  share  to  induce  him  to  unite  in  the  composition 
is  a  frand  upon  the  other  creditors.  It  violates  the  principles  of  equity 
and  the  mutual  confidence  between  creditors.  A  note  or  other  security 
given  under  such  a  secret  agreement  cannot  be  enforced. 

But  if  a  negotiable  note  be  given  by  a  friend  of  the  insolvent,  not  related 
to  him  by  blood,  the  friend  is  a  mere  volunteer;  and  if  the  friend's  note 
be  transferred  by  the  payee  to  an  innocent  holder,  to  whom  the  friend 
is  obliged  to  pay  it,  he  cannot,  under  such  circumstances,  recover  back 
the  money  paid. 

Decided  November,  1880. 

APPEAL  from  a  judgment  rendered  by  the  general  term  of 
the  New  York  superior  court. 

Abraham  Kling,  for  plaintiff  and  appellant. 
Wm.  M.  Ivens,  for  defendant  and  respondent. 
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ANDREWS,  J.  —  The  plaintiff,  to  induce  the  defendants  to 
unite  with  the  other  creditors  of  Kewman  &  Bernhard  in  a 
composition  of  the  debts  of  that  firm,  made  a  secret  bargain 
with  them  to  give  his  negotiable  note  for  a  portion  of  this 
debt  beyond  the  amount  to  be  paid  by  the  composition 
agreement.  He  gave  his  note  pursuant  to  the  bargain,  and 
thereupon  the  defendants  signed  the  composition.  The 
defendants  transferred  the  note  before  due  to  a  bona  fide 
holder,  and  the  plaintiff  having  been  compelled  to  pay  it 
brings  this  action  to  recover  the  money  paid. 

The  complaint  alleges  that  the  plaintiff  was  the  brother-in- 
law  of  Newman,  and  entertained  for  him  a  natural  love  and 
affection  and  was  solicitous  to  aid  him  in  effecting  the  com- 
promise; and  that  the  defendants  knowing  the  facts  and 
taking  an  unfair  advantage  of  their  position  extorted  the 
giving  of  the  note  as  a  condition  of  their  becoming  parties  to 
the  composition. 

We  think  this  action  cannot  be  maintained.  The  agree- 
ment between  the  plaintiff  and  the  defendants  to  secure 
to  the  latter  payment  of  a  part  of  their  debt  in  excess 
of  the  ratable  proportion,  payable  under  the  composition, 
was  a  fraud  upon  the  other  creditors.  The  fact  that  the 
agreement  to  pay  such  excess  was  not  made  by  the  debtor, 
but  by  a  third  person,  does  not  divest  the  transaction  of  its 
fraudulent  character.  A  composition  agreement  is  an  agree- 
ment as  well  between  the  creditors  themselves  as  between  the 
creditors  and  their  debtoV.  Each  creditor  agrees  to  receive 
the  sum  fixed  by  the  agreement  in  full  of  his  debt.  The 
signing  of  the  agreement  by  one  creditor  is  often  an  induce- 
ment to  the  others  to  unite  in  it.  If  the  composition  provides 
for  a  pro  rata  payment  to  all  the  creditors,  a  secret  agreement 
by  which  a  friend  of  the  debtor  undertakes  to  pay  to  one  of 
the  creditors  more  than  his  pro  rata  share,  to  induce  him  to 
unite  in  the  composition,  is  as  much  a  fraud  upon  the  other 
creditors  as  if  the  agreement  was  directly  between  the  debtor 
and  such  creditor.  It  violates  the  principle  of  equity  and  the 
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mutual  confidence  as  between  creditors  upon  which  the  agree- 
ment is  based,  and  diminishes  the  motive  of  the  creditor,  who 
is  a  party  to  the  secret  agreement,  to  act  in  view  of  the  com- 
mon interest  in  making  the  composition.  Fair  dealing  and 
common  honesty  condemns  such  a  transaction.  If  the  defend- 
ants here  were  plaintiffs  seeking  to  enforce  the  note  it  is  clear 
that  they  could  not  recover  (Cockshott  agt.  Bennett,  2  Term 
R.,  763  ;  Licester  agt.  Rose,  4  East.,  3T2).  The  illegality  of 
the  consideration  upon  well  settled  principles  would  be  a  good 
defense.  The  plaintiff,  although  he  was  cognizant  of  the 
fraud  and  an  active  participator  in  it,  would,  nevertheless,  be 
allowed  to  allege  the  fraud  to  defeat  the  action,  not,  it  is  true, 
out  of  any  tenderness  for  him,  but  because  courts  do  not  sit 
to  give  relief  by  way  of  enforcing  illegal  contracts  on  the 
application  of  a  party  to  the  illegality.  But  if  he  had  volun- 
tarily paid  the  note  he  could  not,  according  to  the  general 
principle  applicable  to  executed  contracts  void  for  illegality, 
have  maintained  an  action  to  recover  back  the  money  paid. 
The  same  rule  which  would  protect  him  in  an  action  to  enforce 
the  note  would,  in  case  the  note  had  been  paid,  protect  the 
defendants  in  resisting  an  action  to  recover  back  the  money 
paid  upon  it  (Nellis  agt.  Clark,  4  Hill,  429). 

It  is  claimed  that  the  general  rule  that  a  party  to  an  illegal 
contract  cannot  recover  back  money  paid  upon  it  does  not 
apply  to  the  case  of  money  paid  by  a  debtor,  or  in  his  behalf, 
in  pursuance  of  a  secret  agreement,  exacted  by  a  creditor  in 
fraud  of  the  composition,  and  the  cases  of  Smith  agt.  Brom- 
ley  (2  Doug.,  696),  Smith  agt.  Cuff  (6  M.  &  S.,  160)  and 
Atkinson  agt.  Deriby  (7  ti.  &  N.,  934)  are  relied  upon  to  sus- 
tain this  claim.  In  Smith  agt.  Bromley  the  defendant,  being 
the  chief  creditor  of  a  bankrupt,  took  out  a  commission  against 
him,  but  afterwards  finding  no  dividend  likely  to  be  made 
refused  to  sign  the  certificate  unless  he  was  paid  part  of  his 
debt,  and  the  plaintiff,  who  was  the  bankrupt's  sister,  having 
paid  the  sum  exacted,  brought  her  action  to  recover  back  the 
money  paid,  and  the  action  was  sustained.  Lord  MANSFIELD, 
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in  his  judgment,  referred  to  the  statute  (5  Geo.,  11,  chap.  30, 
sec.  11)  which  avoids  all  contracts  made  to  induce  a  creditor 
to  sign  the  certificate  of  the  bankrupt,  and  said,  "  the  present 
case  is  a  case  of  a  transgression  of  a  law  made  to  prevent 
oppression,  either  on  the  bankrupt  or  his  family,  and  the  plain- 
tiff in  the  case  of  a  person  pressed,  from  whom  money  has 
been  extorted,  and  advantage  taken  of  her  situation  and  con- 
cern for  her  brother;  and,  again,  if  any  near  relation  is 
induced  to  pay  the  money  for  the  bankrupt,  it  is  taking  an 
unfair  advantage  and  torturing  the  compassing  of  his  family." 

In  Howson  agt.  Hancock  (8  Term  /?.,  575)  lord  KENYON 
said  that  Smith  agt.  Bromley  was  decided  on  the  ground  that 
the  money  had  been  paid  by  a  species  of  duress  and  oppres- 
sion, and  the  parties  were  not  in  pari  delicto,  and  this  remark 
is  fully  sustained  by  reference  to  lord  MANSFIELD'S  judgment. 
Smith  agt.  Cuff  was  an  action  brought  to  recover  money  paid 
by  the  plaintiff  to  take  up  his  note  given  to  the  defendant  for 
the  balance  of  a  debt  owing  by  the  plaintiff,  which  was 
exacted  by  the  latter  as  a  condition  of  his  signing  with  the 
other  creditors  a  composition.  The  defendant  negotiated  the 
note  and  the  plaintiff  was  compelled  to  pay  it.  The  plaintiff 
recovered.  Lord  ELLENBOROUGH  said  :  "  This  is  not  a  case  of 
par  delictum,  it  is  oppression  on  the  one  side  and  submission 
on  the  other,  it  never  can  be  predicted  as  par  delictum  where 
one  holds  the  rod  and  the  other  bows  to  it." 

Atkinson  agt.  Denby  was  the  case  of  money  paid  directly 
by  the  debtor  to  the  creditor.  The  action  was  sustained  on 
the  authority  of  Smith  agt.  Bromley  and  Smith  agt.  Duff. 
It  is  somewhat  difficult  to  understand  how  a  debtor,  who  sim- 
ply pays  his  debt  in  full,  can  be  considered  the  victim  of 
oppression  or  extortion,  because  such  payment  is  exacted  by 
the  creditor  as  a  condition  of  his  signing  a  compromise,  or  to 
see  how  both  the  debtor  and  creditor  are  not  in  pari  delicto 
(See  remark  of  PARK,  B.,  in  Higgins  agt.  Pitt,  4  Exch.,  312). 
But  the  cases  referred  to  go  no  further  than  to  hold  that  the 
debtor  himself,  or  a  near  relative  who,  out  of  compassion  for 
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him,  pays  money  upon  the  exaction  of  the  creditor,  as  a  con- 
dition of  his  signing  a  composition,  may  be  regarded  as  having 
paid  under  duress,  and  as  not  equally  criminal  with  the 
creditor.  These  decisions  cannot  be  upheld  on  the  ground 
simply  that  such  payment  was  against  public  policy.  Doubt- 
less the  rule  declared  in  these  cases  tends  to  discourage  fraudu- 
lent transactions  of  this  kind,  but  this  is  no  legal  ground  for 
allowing  one  wrong-doer  to  recover  back  money  paid  to 
another  in  pursuance  of  an  agreement  between  them,  void  as 
against  public  policy. 

It  was  conceded  by  lord  MANSFIELD  in  Smith  agt.  Bromley ', 
that  when  both  parties  are  equally  criminal  against  the  gen- 
eral laws  of  public  policy,  the  rule  is  portior  est  conditio 
defendentis,  and  lord  KENYON  in  Howson  agt.  Hancock,  said 
that  there  is  no  case  where  money  has  been  actually  paid  by 
one  of  two  parties  to  the  other  upon  an  illegal  contract,  both 
being  particeps  criminis,  an  action  has  been  maintained  to 
recover  it  back. 

It  is  laid  down  in  Cro.  Jac.  (187)  that  "a  man  shall  not 
avoid  his  deed  by  duress  of  a  stranger,  for  it  hath  been 
held  that  none  shall  avoid  his  own  bond  for  the  imprisonment 
or  danger  of  any  one  than  himself  only."  And  in  Robinson 
agt.  Gould  (11  Gush.,  57)  the  rule  was  applied,  where  a  surety 
sought  to  plead  his  own  coercion  as  growing  out  of  the  fact 
that  his  principal  was  suffering  illegal  imprisonment,  as  a 
defense  to  an  action  brought  upon  the  obligation  of  the  surety 
given  to  secure  his  principal's  release.  But  the  rule  in  Cro. 
Jac.  has  been  modified  so  as  to  allow  a  father  to  plead  the 
duress  of  a  child,  or  a  husband  the  duress  of  his  wife,  or  a 
child  the  duress  of  the  parent  (  Wayne  agt.  Sands,  1  Free- 
man,  351 ;  Bayley  agt.  dare,  2  Browne,  276 ;  1  Hoi.  Abr.t 
687 ;  Jacobs  Law  Diet.,  "Duress"). 

We  see  no  ground  upon  which  it  can  be  held  that  the  plain- 
tiff in  this  case  was  not  in  par  delictum  in  the  transaction 
with  the  defendants.  So  far  as  the  complaint  shows,  he  was 
a  volunteer  in  entering  into  the  fraudulent  agreement.  It  is 
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not  even  alleged  that  he  acted  at  the  request  of  the  debtor. 
And  in  respect  to  the  claim  of  duress,  upon  which  Smith  agt. 
Bromley  was  decided,  we  are  of  opinion  that  the  doctrine  in 
that,  and  the  subsequent  cases  referred  to,  can  only  be  asserted 
in  behalf  of  the  debtor  himself,  or  of  a  wife  or  husband,  or 
near  relative  of  the  blood  of  the  debtor,  who  intervenes  in  his 
behalf,  and  that  a  person  in  the  situation  of  the  plaintiff, 
remotely  related  by  marriage  with  a  debtor,  who  pays  money 
to  a  creditor  to  induce  him  to  sign  a  composition,  cannot  be 
deemed  to  have  paid  under  duress,  by  reason  simply  of  that 
relationship  or  of  the  interest  which  he  might  naturally  take 
in  his  relative's  affairs. 

The  plaintiff  cannot  complain  because  the  defendants  nego- 
tiated the  note,  so  as  to  shut  out  the  defense  which  he  would 
have  had  to  it  in  the  hands  of  the  defendants.  The  negotia- 
tion of  the  note  was  contemplated  when  it  was  given,  as  the 
words  of  the  negotiability  show. 

It  is  possible  that  the  plaintiff,  while  the  note  was  held  by 
the  defendants,  might  have  maintained  an  action  to  restrain 
the  transfer,  and  to  compel  its  cancellation  (Jackson  agt. 
Mitchell,  13  Yes.,  581).  But  it  is  unnecessary  to  determine 
that  question  in  this  case.  The  plaintiff  having  paid  the  note, 
although  under  the  coercion  resulting  from  the  transfer,  tlie' 
law  leaves  him  where  the  transaction  has  left  him. 

The  judgment  should  be  affirmed. 

All  concur. 

NOTE. — The  court  below  distinguished  this  case  from  Gilmour  agt. 
Ihompson  (49  How.  Pr.,  198),  as  follows  :  "In  Gilmour  agt.  Thompson 
the  plaintiff  had  a  right  of  action,  although  the  transaction  was  illegal, 
because  he  was  the  debtor,  and  so,  in  the  estimate  of  law,  the  victim  of 
oppression.  In  the  present  case  the  plaintiff  was  a  party  to  the  illegal 
transaction,  but  not  a  victim.  His  participation  in  it  was  voluntary,  &c." 
(See  report  of  case  in  45  N.  Y.  Superior  Court  Reps.,  604).  The  court  of 
appeals  seem  to  have  decided  the  appeal  upon  this  principle. — [REP. 
VOL.  LX  16 
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• 

N.  Y.  COMMON  PLEAS. 
HENRY  VAN  SCHAICK  agt.  FRANZ  SIGEL. 

Liability  of  register  of  New  York  for  neglect  or  error  in  making  and  return- 
ing an  official  search. 

The  register  of  the  city  of  New  York  is  liable  for  all  errors,  inaccuracies 
or  mistakes  made  in  a  return,  wheta  the  usual  requisition  has  been  made 
at  his  office  for  a  certificate  of  search. 

And  this,  although  the  party  in  making  his  requisition  at  the  register's 
office,  designated  the  clerk  whom  he  desired  should  make  the  search 
(Affirming  S.  C.,  58  How.,  211). 

It  is  the  duty  of  the  register  to  make  the  search  correct,  and  any  failure 
in  that  respect  is  a  neglect  of  duty. 

Where  a  plaintiff  has  been  damnified  by  a  wrong-doer,  he  must  see  to  it 
that  his  loss  is  not  swollen  by  any  act  of  omission,  or  of  commission 
on  his  part,  but  he  is  not  called  upon  to  do  an  act  which  will  not  affect 
his  own  damages,  though  it  would  be  of  service  to  the  wrong-doer. 

General  Term,  November,  1880. 

Before  DALY,  Ch.  J.,  J.  F.  DALY  and  YAN  HOESEN,  JJ. 

YAN  HOESEN,  J.  —  The  search,  which  proved  to  be  errone- 
ous, was  made  by  De  Grove,  an  employe  of  the  defendant, 
and  its  correctness  was  certified  to  by  Lennox,  the  assistant 
deputy  register.  No  question  as  to  the  liability  of  the  defend- 
ant for  the  damages  caused  by  the  mistake  exists,  and  the 
principal  point  noted  is,  do  these  facts  make  the  defendant 
guilty  of  misconduct  or  neglect  in  office  ?  The  question  is 
important  because  the  defendant's  liabilities  to  arrest  in  this 
action  depends  'ipon  the  answer.  The  language  of  the  statute 
seems  to  me  to  leave  no  doubt  upon  the  point.  It  declares 
that  "  it  shall  be  the  duty  of  the  register  to  cause  every  writ- 
ten order  or  written  requisition  for  search  to  be  made  without 
delay,  and  to  be  certified  and  ready  for  delivery  within  twenty 
days  from  the  receipt  of  such  written  order  or  requisition  by 
him;  and  he  shall  be  liable  for  all  damages  and  injuries 
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resulting  from  errors,  inaccuracies  or  mistakes  in  his  return 
BO  certified  by  him."  It  is  also  provided  that  his  deputy  and 
his  assistant  deputy  shall  have  the  same  powers  as  a  deputy 
county  clerk.  It  is  obvious  that  it  is  the  duty  of  the  register 
to  cause  the  search  to  be  made  and  certified.  The  search 
must  be  correct,  for  there  is  a  penalty  imposed  for  any  mis- 
take or  error.  If  it  be  the  duty  to  make  the  search  correct, 
any  failure  in  that  respect  is  a  neglect  of  duty. 

The  act  provides  that  the  requisite  machinery  shall  be 
placed  in  the  register's  hands,  for  he  is  empowered  to  appoint 
searchers.  He  need  not  personally  search  or  personally  cer- 
tify, for  he  may  cause  the  work  to  be  done ;  but  his  is  the 
liability  if  there  be  inaccuracy,  error  or  mistake.  He  has 
the  unrestricted  choice  of  his  subordinates,  and,  like  a  sher- 
iff, he  should  answer  for  the  doings  of  his  assistants  in  the 
line  of  their  duty.  The  principal  which  would  excuse  the 
defendant  from  arrest  would  extend  to  the  case  of  every 
officer  whose  duties  are  partially  performed  byjj,  deputy, 
or  by  clerks,  for  though  the  certificate  should  be  given  by 
his  own  hand,  the  officer  could  truly  say,  in  most  cases, 
that  he  relied  upon  some  assistant  for  information  as  to 
the  matters  to  which  he  certified,  and  that  personally  he 
knew  nothing  of  the  error  for  which  the  injured  party  sought 
to  hold  him  answerable.  It  must  be  held  to  be  the  duty  of 
the  register  to  know  what  he  certifies  to  be  true,  and  to  be  a 
neglect  of  duty  to  certify  to  an  error  (Pickard  agt.  Smith, 
10  C.  B.  \N.  &],  470).  A  suggestion  to  the  register  that  the 
plaintiff  would  be  glad  to  have  the  requisition  given  to  De 
Grove  (for  the  special  memorandum  amounted  to  nothing 
more  than  that),  does  not  relieve  the  defendant  from  liability. 
De  Grove  was  a  searcher  appointed  by  the  defendant,  and 
steadily  engaged  in  the  office,  and  in  that  most  essential 
respect  this  case  differs  from  that  of  De  Mwanda  agt.  Dun- 
kin  (4  Term  R.,  119),  where  the  sheriff  was  held  not  to  be 
responsible  for  the  act  of  a  special  bailiff  appointed  at  the 
instance  of  the  plaintiff. 
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It  is  said  that  when  the  plaintiff  became  aware  that  the 
search  was  incorrect,  he  was  bound  to  communicate  that  fact 
to  the  defendant,  that  the  latter  might  have  bought  up  the 
Coffin  mortgage  before  the  costs  of  foreclosure  had  been 
added  to  it.  It  is  undoubtedly  true  that  the  plaintiff  was 
under  obligation  to  make  reasonable  exertions  to  prevent  the 
increase  of  the  damages  likely  to  fall  upon  himself,  and  thus 
incidentally  to  protect  the  defendant,  but  it  was  not  his  duty 
to  go  one  step  farther.  He  was  not  bound  to  know  that  the 
defendant  could  or  would  buy,  or  settle  the  Coffin  mortgage, 
and  he  is  not  to  suffer  because  he  did  not  think  of  that  plan. 
Where  a  plaintiff  has  been  damnified  by  a  wrong-doer,  he  must 
see  to  it  that  his  loss  is  not  swollen  by  any  act  of  omission,  or 
of  commission  on  his  part,  but  he  is  not  called  upon  to  do  an 
act  which  will  not  affect  his  own  damages,  though  it  would  be 
of  service  to  the  wrong-doer. 

The  opinion  of  judge  LAREMORE  states  the  facts  and  the 
law  so  clearly,  that  I  think  it  unnecessary  to  say  more. 

The  judgment  should  be  affirmed,  with  costs. 

DALY  Ch.  J.  and  J.  F.  DALY,  J. 


SUPREME  COURT. 

GERMAN  BANK  OF  LONDON,  LIMITED,  agt.  BOWIE  DASH  and 

another. 

Attachment — Facts  which  are  not  sufficient  to  justify  a  resort  to  the  remedy  — 
Disposal  of  the  property  of  the  plaintiff  alone  not  sufficient —  Code  of  Civil 
Procedure,  section  636. 

The  defendants  had  in  store  for  plaintiff  a  quantity  of  coffee,  to  be  held 
for  it,  with  liberty  to  sell,  and  to  pay  the  plaintiff,  out  of  the  proceeds, 
the  amount  due  upon  bills  of  exchange  which  it  had  discounted  on  the 
security  of  the  property.  The  defendants  sold  the  coffee,  using  the 
proceeds,  which  were  more  than  sufficient  to  pay  the  drafts,  in  their 
business. 
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Held,  upon  a  motion  to  vacate  an  attachment  granted  upon  these  facts, 
that  the  modified  wording  of  section  636  of  the  Code  of  Civil  Procedure 
has  not  changed  the  provision  of  section  227  of  the  former  Code  in  this 
respect,  and  that  the  attachment  cannot  be  sustained,  because  it  has 
not  been  shown  that  the  debtors  either  assigned,  disposed  of,  or  secre- 
ted, or  were  about  to  assign,  dispose  of,  or  secrete  their  property,  with 
the  intent  to  defraud  their  creditors. 

Held,  that  the  provision  as  to  attachments  differs  in  this  respect  from  that 
providing  for  the  making  of  an  order  of  arrest ;  so  that  a  debtor  is  liable 
to  arrest,  but  not  to  seizure  of  his  property  by  attachment,  when  he 
may  have  disposed  of  plaintiff's  property  or  that  of  any  other  person 
with  intent  to  defraud  its  owner. 

Special  Term,  December,  1880. 

• 
MOTION  to  set  aside  an  attachment. 

Aaron  Pennington  Whitehead,  for  defendants. 
Wheeler  H.  Peckhwn,  for  plaintiff. 

DANIELS,  J.  —  The  affidavit  made  on  behalf  of  the  plaintiff 
and  the  receipts  annexed  to  it  establish  the  facts  that  the 
defendants  had  in  store  for  the  plaintiff  4,870  bags  of  coffee, 
to  be  held  for  it,  but  with  liberty  to  sell  it  and  to  pay  the 
plaintiff  out  of  the  proceeds  the  amount  due  to  it  upon  bills 
of  exchange  which  it  had  discounted  on  the  security  of  the 
property.  The  affidavit  shows  that  the  defendants  afterwards 
sold  the  coffee  and  made  use  of  the  proceeds,  which  were 
more  than  sufficient  to  pay  the  drafts,  in  their  business,  and 
in  that  manner  appropriated  them  to  their  own  use.  Upon 
these  facts  the  attachment  against  the  defendants'  property 
was  issued,  and  they  now  insist  that  they  were  not  sufficient 
to  justify  a  resort  to  that  remedy.  It  has  not  been  shown 
that  the  defendants  had  disposed  of,  or  were  about  to  assign, 
dispose  of,  or  secrete  any  of  their  own  property  with  intent  to 
defraud  their  creditors,  but  it  has  been  claimed  that  they 
became  liable  to  an  attachment  of  their  property  because 
they  had  fraudulently  disposed  of  the  plaintiff's  property. 
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As  the  statute  defining  the  facts  upon  which  an  attachment 
might  be  issued  before  the  enactment  of  the  present  Code, 
provided  it  could  be  done  where  the  defendants  were  resi- 
dents of  the  state,  as  these  defendants  are,  for  a  fraudulent 
disposition  of  property,  only  when  the  property  was  that  of 
the  defendant  (Code  of  Procedure,  sec.  227),  it  was  indis- 
pensable that  it  should  be  shown  that  the  defendant  either 
had  or  was  about  to  dispose  of  his  —  or  in  case  it  was  a 
corporation,  of  its  —  property  with  the  intent  to  defraud 
creditors. 

In  the  revision  which  has  been  made  by  the  present  Code 
upon  this  subject  the  terms  "  his  "  or  "  its  "  have  been  omitted 
(Code  Civil  Procedure,  sec,  636,  sub.  2),  and  on  that  account 
it  is  urged  that  a  debtor  is  liable  to  the  seizure  of  his  property 
by  attachment  when  he  may  have  disposed  of  the  plaintiff's 
property,  or  that  of  any  other  person,  with  intent  to  defraud 
its  owner.  In  this  respect  the  provision  differs  from  a  similar 
one  made  for  the  purpose  of  providing  for  the  making  of  an 
order  of  arrest.  There  the  language  made  use  of  is  the  same 
as  it  was  in  the  preceding  Code,  making  it  still  necessary  that 
the  debtor  shall  be  shown  either  to  have  disposed,  or  that  he 
is  about  to  dispose  of  or  remove  his  property  with  intent  to 
defraud  his  creditors  (Code  Civil  Procedure,  sec.  550,  sub.  2). 
Both  these  remedies,  in  their  nature,  should  depend  very 
much  upon  the  same  state  of  facts,  and  there  seems  to  be  no 
reasonable  propriety  in  requiring  in  the  one  case  that  the 
right  shall  be  restricted  to  the  disposition  by  the  debtor  of  his 
own  property  with  a  fraudulent  intent,  while  in  the  other  the 
disposition  of  the  property  of  any  other  pei-son  would  also 
entitle  the  creditor  to  the  remedial  benefit  of  the  statute. 
That  was  not,  probably,  what  the  legislature  intended  to  do 
by  means  of  these  subdivisions.  There  would  be  no  propriety 
in  making  one  remedy  dependent  solely  upon  the  disposition 
of  the  debtor's  property,  while  the  right  to  the  other  might 
be  created  by  the  disposition  of  the  property  of  a  stranger. 
The  subdivision  itself  is  not  consistent  with  such  construction 
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of  its  terms,  for  it  is  still  necessary  that  the  debtor  shall  be 
shown  to  have  assigned,  disposed  of  or  secreted,  or  to  be  about 
to  assign,  dispose  of,  or  secrete  property  with  the  intent  to 
defraud  his  or  its  creditors,  and  they  could  not  be  defrauded 
by  such  a  disposition  of  the  property  of  a  person  who  was  in 
no  sense  a  creditor.  If  the  construction  contended  for  on 
behalf  of  the  plaintiff  should  be  allowed  to  prevail,  then  any 
person  who  should  intentionally  convert  the  property  of 
another  would  not  only  subject  himself  to  an  attachment  at 
the  suit  of  the  owner,  but  at  the  suit  also  of  every  creditor  he 
might  have,  which  would  be  a  result  that  it  would  be  unrea- 
sonable to  believe  the  legislature  intended  to  provide  for  by 
this  section  of  the  Code.  When  the  preceding  section  is  con- 
sidered with  this  one,  it  is  further  evident  that  it  was  not 
intended  to  subject  him  to  the  seizure  of  his  other  property 
by  means  of  an  attachment  simply  because  of  the  existence  of 
the  fact  that  he  had  converted  the  property  of  the  plaintiff ; 
for  by  defining  the  cases  in  which  an  attachment  may  issue 
it  has  been  required  that  only  the  cause  of  action  itself  shall 
be  shown,  but,  beyond  that,  the  additional  fact  necessary  to 
bring  the  case  within  the  provisions  of  section  636  must  also 
be  maintained.  The  conversion  of  the  owner's  property  alone 
is  not  sufficient  for  that  purpose.  That  merely  establishes  a 
cause  of  action,  and  to  render  the  debtor  liable  to  an  attach- 
ment it  must  appear  further  that  one  of  the  facts  exist  which, 
according  to  the  succeeding  section,  will  entitle  the  plaintiff 
to  that  remedy.  In  other  words,  where  the  action  is,  as  it 
may  be,  for  the  wrongful  conversion  of  the  plaintiffs  prop- 
erty, it  must  be  shown  also  that  the  defendant  is  either  not  a 
resident  of  the  state  or  that  he  has  departed  from  it  to  defraud 
his  creditors,  or  to  avoid  the  service  of  a  summons,  or  conceals 
himself  within  it  with  that  intent,  or  that  he  has  removed,  or 
is  about  to  remove,  property  from  the  state,  or  has  assigned, 
disposed  of  or  secreted,  or  is  about  to  assign,  dispose,  of  or 
secrete  property  with  the  intent  to  defraud  his  creditors. 
His  liability  for  the  conversion  of  the  property  is  not  suffi- 
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t;ient  to  conform  to  these  requirements,  but  the  case  must  go 
further  and  establish  the  additional  circumstance,  where  the 
application  is  of  the  nature  of  that  made  in  this  suit,  that  he 
has  done  some  act  intending,  by  means  of  it,  to  defraud  his 
creditors,  not  merely  for  the  purpose  of  depriving  the  plain- 
tiff of  his  own  property,  but  that  the  intent>  with  which  he 
has  been  actuated  is  to  hinder,  delay  or  defraud  such  persons 
as  may  properly  be  designated  as  his  creditors. 

In  this  case  the  plaintiff  may  maintain  an  action  to  recover 
the  money  which  the  defendants  wrongfully  appropriated  to 
their  own  use,  and  in  that  form  it  would  sustain  the  rela- 
tion of  a  creditor  to  them  as  its  debtors,  but  that  of  itself 
would  fail  to  establish  the  additional  circumstance  which  was 
intended  to  be  required,  that  the  debtors  had,  or  were  about  to 
dispose  of,  assign  or  remove,  or  secrete  their  property  to 
defraud  their  creditors.  There  was  no  necessity  for  such  a 
change  in  the  provisions  of  the  law  delaring  the  cases  in 
which  attachment  might  be  issued,  justifying  the  change  of 
the  nature  of  that  contended  for  in  this  instance.  As  it  stood 
before  the  enactment  of  the  present  Code  it  seemed  to  be 
ample,  in  the  way  of  affording  a  remedy,  to  redress  the  rights 
of  creditors  whenever  they  might  properly  require  the  inter- 
position of  the  courts.  No  such  change  was  suggested  in  any 
quarter  as  that  which  would  render  the  debtors  property  liable 
to  an  attachment  in  case  he  had  only  converted  or  wrongfully 
appropriated  that  of  some  other  person ;  and  the  note  of  the 
commissioners  to  the  article  containing  this  section,  and  also 
to  the  section  itself,  in  which  they  explain  the  reasons  for  the 
additions  made  by  them,  indicate  no  intention  whatever  of  so 
enlarging  the  power  to  issue  an  attachment  as  to  make  it  appli- 
cable to  a  case  of  that  nature.  To  do  so  would  subject  debtors 
to  risks  and  hardships  entirely  disproportionate  to  the  act 
forming  the  subject  of  complaint.  If  the  terms  of  the  subdi- 
vision, as  they  are  insisted  upon,  were  followed,  a  debtor  who 
should  fraudulently  appropriate  to  his  own  use  the  most  insig- 
nificant article  of  another's  property,  would  be  liable  to  an 
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immediate  seizure  of  his  own  at  the  suit  of  every  creditor 
having  a  demand  against  him ;  which  is  a  consequence  that 
the  legislature  could  not  have  intended  to  sanction  by  the 
enactment  of  these  provisions.  It  is  more  consonant  with  the 
probability  of  the  case,  as  no  reason  appeared  to  exist  requiring 
a  change  in  the  law,  that  the  words  which  restricted  the 
authority  to  issue  an  attachment  as  they  existed  in  the  preced- 
ing law  were  inadvertently  omitted  from  this  section.  The 
prevailing  rule  of  construction  where  a  statute  has  been 
revised,  although  its  terms  may  to  some  extent  have  been 
changed,  requires  that  it  should  still  be  attended  with  the  same 
effect  where  no  reason  or  intention  seems  to  exist  for  enlarg- 
ing or  restraining  it. 

Upon  this  subject  it  has  been  held  that  where  a  law  ante- 
cedently to  a  revision  of  the  statutes  is  settled,  either  by  clear 
expressions  in  the  statutes  or  adjudications  on  them,  the  mere 
change  of  phraseology  will  not  be  deemed  or  construed  a  change 
of  the  law,  unless  such  phraseology  evidently  purports  an  inten- 
tion in  the  legislature  to  work  a  change  (case  of  Yates,  4  Johns., 
318,  359 ;  Douglass  agt.  Rowland,  24  Wend.,  35,  47 ;  Matter 
of  Hart,  2  Hill,  380 ;  Parmelee  agt.  Thompson,  7  Hill,  77). 
"What  the  legislature  seemed  to  have  intended  was  to  re-enact 
the  previously  existing  provisions  defining  the  cases  in  which 
the  property  of  a  debtor  might  be  seized  by  means  of  an 
attachment  and  not  to  enlarge  the  scope  of  that  remedy  to 
such  bounds  as  to  render  it  an  engine  of  oppression  and 
injustice,  and  the  language  made  use  of  should  be  so  construed 
as  to  maintain  and  promote  that  object. 

The  attachment  issued  in  tnis  case  cannot  be  sustained,  for 
the  reasons  already  indicated :  That  it  has  not  been  shown 
that  the  debtors  either  assigned,  disposed  of,  or  secreted,  or 
were  about  to  assign,  dispose  of,  or  secrete  their  property  with 
the  intent  to  defraud  their  creditors. 

It  was  as  incumbent  upon  the  plaintiff  to  establish  the 
existence  of  that  fact  before  it  could  be  entitled  to  an  attach- 
ment, as  it  was  to  show  that  it  had  a  cause-  of  action  in  its  own 
VOL.  LX  17 
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favor  against  the  defendant  for  the  conversion  or  misappro- 
priation of  its  property. 

Nothing  less  than  that  in  a  case  of  this  nature  can  warrant 
the  issuing  of  an  attachment.  In  that  respect  the  proofs  pro- 
duced were  fatally  defective. 

The  other  case  of  the  English  Bank  of  Kio  De  Janeiro, 
limited,  against  the  same  defendants,  depends  upon  the  same 
facts,  and  must  be  disposed  of  in  the  same  way. 

In  both  cases  the  attachments  issued  must  be  set  aside,  but 
without  costs. 


SUPREME  COURT. 

THE  PEOPLE,  &c.,  ex  rel.  ISAAC  EVANS  agt.  THE  BOARD  OF 
COMMISSIONERS  OF.  THE  DEPARTMENT  OF  PUBLIC  PARKS. 

THE  SAME  ex  rel.  GEORGE  H.  HARRISON  agt.  THE  SAME. 

THE  SAME  ex  rel.  JOSEPH  F.  BELTON  agt.  THE  SAME. 

i 

THE  SAME  ex  rel.  WILLIAM  E.  BEAMES  agt.  THE  SAME. 

Certiorari — Removal  of  clerks  from  the  public  service  —  When  notice  of  the 
cause,  and  an  opportunity  to  explain,  is  not  necessary. 

The  return  of  the  respondents,  the  commissioners  of  public  parks,  to  the 
writs  of  certiorari,  shows  that  they  discharged  the  relators,  who  were 
clerks  in  the  department  of  parks,  from  the  public  service,  because  the 
appropriation  for  the  maintenance  of  the  park  department,  for  the  year 
in  which  the  relators  were  severally  discharged,  had  been  reduced  by 
the  board  of  apportionment  below  the  appropriation  for  the  previous 
year,  which  necessitated  the  reduction  of  expenses  and  the  removal: 

Held,  that  the  terms  of  chapter  335,  section  28,  of  the  laws  of  1873,  which 
prohibits  the  removal  of  a  clerk  until  he  has  been  informed  of  the  cause 
of  his  proposed  removal,  and  an  opportunity  has  been  offered  him  for 
making  an  explanation  does  not  apply.  That  notice  and  an  opportunity 
to  explain  applies  to  cases  where  the  removal  is  proposed  to  be  made  for 


NEW  YORK  PRACTICE  REPORTS.  131 

The  People  ex  rel.  Evans  agt.  Board  of  Com'rs  of  Public  Parks. 

cause  personal  to  the  party,  or  when  it  is  sought  arbitrarily  and  without 
adequate  reason,  to  substitute  another  person  in  the  place  of  one  pro- 
posed to  be  removed. 

Special  Term,  August,  1880. 

CEETIOEAKI  to  the  commissioners  of  public  parks. 

Nelson  J.  Waterbury,  for  relators. 

William  C.  Whitney,  counsel  to  the  corporation,  opposed. 

YAN  YOEST,  J. —  The  relators  have  instituted  these  pro- 
ceedings by  certiorari  to  review  the  action  of  the  respondent 
in  removing  them  from  clerkships  in  the  department  of  public 
parks.  It  is  claimed  on  the  behalf  of  the  relators  severally, 
that  no  notice  of  their  proposed  removal  was  given  to  them, 
and  no  opportunity  for  a  hearing  or  for  explanation  was 
afforded  them,  and  that  the  grounds  assigned  by  the  returns  to 
the  certiorari s  were  not  the  true  grounds  for  their  removal. 
This  action  on  the  part  of  the  respondent  is  claimed  by  the 
relators  to  have  been  a  violation  of  the  Laws  of  1873  (page 
491,  chapter  335,  section  28),  and  they  seek  to  be  restored  to 
their  places.  The  returns  to  the  certiorari s  disclose,  as  the 
reason  for  discharging  the  relators  from  the  public  service, 
that  the  appropriation  for  the  maintenance  of  the  park 
department  for  the  year  1876,  being  the  year  in  which  the 
relators  were  severally  discharged,  was  reduced  by  the  Board 
of  Apportionment  below  the  appropriation  for  the  prior  year, 
and  that  the  Park  Commissioners,  after  prolonged  discussions 
and  reports  upon  the  method  of  .reducing  the  expenses,  so  as 
to  bring  them  within  the  appropriation,  and  in  furtherance  of 
the  duty  imposed  upon  them  by  law,  discharged  the  relators 
from  employment  because  their  services  were  no  longer  needed, 
and  the  duties  theretofore  performed  by  them  were  distributed 
amongst  and  added  to  the  services  to  bo  performed  by  other 
employes  in  the  public  service. 
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If  the  reasons  assigned  by  the  respondent  were  true,  and 
upon  this  hearing  they  must  be  assumed  to  be  so,  I  cannot 
perceive  that  the  action  of  the  respondent  was  illegal,  or  that 
it  can  be  interfered  with  by  this  court. 

The  provisions  of  law,  which  it  is  claimed  by  the  relators 
were  violated,  is  in  these  words :  "  No  regular  clerk,  or  head 
of  a  bureau,  shall  be  removed  until  he  has  been  informed  of 
the  cause  of  the  proposed  removal,  and  has  been  allowed  an 
opportunity  of  making  an  explanation,  and  in  every  case  of 
a  removal  the  true  ground  thereof  shall  be  forthwith  entered 
upon  the  records' of  the  department  or  board." 

The  design  of  the  statute  was  to  impose  a  limitation  upon 
the  department  from  causeless  and  unjust  removals  of  persons 
appointed  to  the  public  service,  and  to  hold  them  to  accounta- 
bility for  removals,  for  which  a  valid  reason  in  the  law  could 
not  be  assigned. 

The  limitation  contained  in  the  statute  is  in  the  interest 
of  the  public,  which  is  best  promoted  by  keeping  in  the  serv- 
ice honest  clerks  who  have  attained  experience  in  their  employ- 
ment, and  besides  it  is  a  matter  of  justice  to  the  employe 
himself,  whose  summary  displacement,  and  the  appointment 
of  another  in  his  place,  may  give  rise  to  an  implication  of 
infidelity,  or  unskillfulness  on  his  part,  which  an  examination 
and  explanation  might  have  wholly  dispelled. 

But  no  such  reasons  exist  when  a  clerk  is  discharged  from 
the  public  service  because  the  moneys  appropriated  by  the 
body  charged  with  that  subject  are  insufficient  to  keep  up  the 
clerical  force  to  the  standard  which  had  obtained  when 
larger  appropriations  were  made,  or  when  for  such  cause  his 
services  are  no  longer  needed. 

The  notice  is  indispensable,  and  an  opportunity  should  be 
afforded  to  the  clerk  to  make  an  explanation,  when  such 
explanation  might  prevent  the  proposed  removal. 

It  is  quite  evident  that  the  section  applies  only  to  cases 
where  the  removal  is  proposed  to  be  made  without  just  cause 
personal  to  the  party,  or  when  it  is  sought  arbitrarily,  and 
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without  adequate  reason,  to  substitute  another  person  in  the 
place  of  one  proposed  to  be  removed. 

In  the  case  of  The  People  on  the  Relation  of  Mundy  agt. 
The  Fire  Commissioners  (72  N.  Y.,  445-449),  ALLEN,  J., 
clearly  suggests  such  a  view  of  this  section.  He  says :  "  The 
party  against  whom  the  proceeding  is  taken  must  be  informed 
of  the  cause  of  the  proposed  removal,  and  be  allowed  an 
opportunity  of  explanation.  This  necessarily  implies  that  the 
cause  is  to  be  some  dereliction  or  general  neglect  of  duty,  or 
incapacity  to  perform  the  duties,  or  some  delinquency  affect- 
ing his  general  character  and  his  fitness  for  the  office.  The 
cause  assigned  should  be  personal  to  himself,  and  implying  an 
unfitness  for  the  place." 

This  is  reiterated  by  the  same  judge  in  The  People  ex  rel. 
Sims  agt.  The  Fire  Department  (73  N.  Y.,  437). 

The  department  was  under  an  imperative  duty  to  adjust 
their  expenditures  to  the  amount  of  the  appropriation.  How 
that  was  to  be  accomplished  was  to  be  determined  by  them 
exclusively.  And  if,  as  the  return  shows,  it  led  in  the  end  to 
the  discharge  of  all  the  relators,  with  other  employes,  they 
have  no  just  cause  of  complaint.  Being  clerks  in  the  depart- 
ments, they  could  not  have  been  ignorant  of  the  discussions 
of  the  commissioners,  and  of  the  reports  which  extended 
through  several  meetings. 

No  explanation  from  the  relators  could  affect  the  judgment 
or  action  of  the  commissioners,  nor  present  a  reduction  of 
expenses,  through  their  discharge,  if  such  result  seemed  neces- 
sary to  the  commissioners,  and  I  do  not  see  any  principle  or 
reason  which  would  justify  this  court  in  reviewing  their  deci- 
sion, or  pronouncing  it  to  be  erroneous. 

It  would  be  no  advantage  to  these  men  to  order  them  to  be 
reinstated  in  their  clerkships,  the  duties  of  which  are  per- 
formed by  other  public  servants,  and  when  there  is  no  funds 
with  which  to  pay  their  salaries,  and  it  would  be  an  unjust 
burden  on  the  public  when  it  appears  that  their  services  are  not 
needed. 
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Other  objections  are  taken  by  the  respondent  to  these  pro- 
ceedings, amongst  which  is  one  of  laches.  But  it  is  not  neces- 
sary to  pass  upon  them.  For  the  reasons  above  mentioned  the 
writs  of  certiorari  should  be  quashed. 


SUPREME  COURT. 

ROBEET  W.  FIELDING  agt.  JOHN  LUCAS  et  al. 

* 

Demurrer  —  Bill  in  equity  to  dissolve  partnership  and  to  adjudge  void  cer- 
tain attachments  issued  by  creditors  of  the  firm  is  demurrable  by  said 
creditors. 

A  bill  in  equity  to  dissolve  a  partnership  and  to  adjudge  void  certain 
attachments  issued  by  creditors  of  the  firm,  is  demurrable  by  said  cred- 
itors. As  to  such  creditors  the  remedy  at  law  against  their  enforcing 
said  attachments  is  adequate.  The  parties  caa  release  the  attached 
property  by  a  bond.  They  can  move  to  vacate  the  attachments.  They 
can  defend  on  the  ground  that  the  court  issuing  the  attachments  has  no 
jurisdiction.  If  such  creditors  sue  in  the  wrong  court,  it  is  not  the 
province  of  a  court  of  equity  to  bring  them  in  as  parties  to  answer  an 
allegation  to  that  effect  and  to  have  their  suit  arrested. 

Second  Department,  September,  1880. 

THE  plaintiff  filed  a  bill  in  equity  alleging  that  on  June  10, 
1874,  the  plaintiff  and  the  defendant  John  F.  Walter,  Jr., 
entered  into  an  agreement  in  writing  whereby  they  became 
copartners  for  three  years  from  July  1,  1874,  and  that  they 
have  ever  since  continued  their  partnership  under  the  firm 
name  of  Walter  &  Fielding.  (2.)  That  the  copartnership  has 
been,  since  September,  1879,  insolvent.  (3.)  That  John  F. 
Walter,  Jr.,  one  of  the  copartners,  is  indebted  to  the  firm  in 
$5,047.64.  (4.)  That  the  said  John  F.  Walter,  Jr.,  and  the 
other  defendants  acting  by  collusion  with  him,  for  the  purpose 
of  taking  an  undue  advantage  of  the  firm,  and  of  giving  a 
preference  to  the  defendants  Kate  E.  Walter  and  Alphonsos 
H.  Walter,  who  are  sister  and  brother  to  the  said  John  F. 
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"Walter,  Jr.,  and  to  the  remaining  defendant  John  Lucas,  over 
all  the  other  creditors  of  the  copartnership,  caused  three 
actions  to  be  commenced  in  the  marine  court  of  the  city  of 
New  York,  one  at  the  suit  of  said  Kate  E.  Walter,  one  at  the 
suit  of  the  said  Alphonsos  H.  Walter  and  another  at  the  suit 
of  the  said  John  Lucas,  all  against  the  plaintiff  and  the  said 
John  F.  Walter,  Jr.,  by  summons  returnable  six  days  after 
service  thereof,  and  have  caused  a  warrant  of  attachment  to 
be  issued  in  each  of  said  actions  against  the  defendants  therein 
(this  plaintiff  and  the  said  John  F.  Walter,  Jr.),  on  the  ground 
that  they  were  non-residents  of  the  city  of  New  York  and 
resided  in  Kings  county,  and  upon  no  other  ground.  (5.)  That 
the  said  actions  were  upon  contract  and  the  amount  demanded 
in  each  exceeded  $1,000.  (6.)  That  the  plaintiff  and  the 
said  John  F.  Walter  had  at  all  such  times  a  place  of  business 
in  the  city  of  New  York,  and  that  said  attachments  were  void 
for  want  of  jurisdiction  in  said  marine  court  to  issue  the  same. 
(7.)  That  said  firm  owe  creditors  over  $15,000.  (8.)  That 
under  said  attachments  the  sheriff  of  the  city  and  county  of 
New  York  had  seized  all  of  the  firm's  property,  and  that  if 
permitted  to  sell  the  same  said  property  will  be  sacrificed  and 
the  other  creditors  will  receive  nothing.  Wherefore  the  plain- 
tiff prayed :  (1.)  That  said  copartnership  be  dissolved  and  an 
accounting  had.  (2.)  That  a  receiver  be  appointed  to  marshal 
said  assets.  (3.)  That  said  warrants  of  attachment  be  adjudged 
void.  (4.)  That  said  attaching  creditors  be  enjoined  in  the 
meantime  from  enforcing  said  attachments. 

The  defendant  Lucas,  one  of  the  attaching  creditors, 
demurred  to  this  complaint  upon  the  ground  that  it  contained 
no  cause  of  action  against  him. 

The  demurrer  was  overruled  at  special  term  and  judgment 
for  the  plaintiff  ordered  thereon  by  GILBERT,  J.,  and  the  said 
defendant  appealed. 

David  Crawford,  for  appellant,  contended  that  his  client 
was  not  a  proper  party  to  a  suit  for  a  copartnership  account- 
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ing,  as  he  was  not  a  member  of  the  firm ;  that  he  was  evi- 
dently made  a  party  to  enable  the  plaintiff  to  do  indirectly 
what  he  could  not  do  directly,  i.  0.,  to  have  this  court  assume 
the  control  of  process  issuing  out  of  another  court  of  record 
in  an  action  therein  pending,  and  of  which  action  it  was  con- 
ceded such  other  court  had  jurisdiction  of  the  subject-matter 
of  the  action  and  of  the  parties.  (2.)  That  the  marine  court 
had  power  to  issue  the  attachments,  and  he  referred  to  the 
opinion  of  McADAM,  J.,  in  Nugent  agt.  Garvey  (affirmed  in 
11  Hun,  433,  and  the  cases  there  cited). 

J.  A.  Shoudy,  contended  that  the  attachments  were  void 
nnder  the  statute,  as  the  defendants  had  a  place  of  business 
within  the  city  of  New  York,  and  the  amounts  claimed 
exceeded  $1,000  in  each  case,  and  being  void  it  must  be  so 
declared  whenever  the  question  is  raised,  citing  Miller  agt. 
BrinckerJioff  (1  Denio,  118) ;  Staples  agt.  Fairchild  (3  N.  Y.y 
41).  (2.)  That  a  court  of  equity  certainly  had  power  to  dis- 
solve a  copartnership  and  to  marshal  the  firm's  assets,  and  in 
doing  so  would  not  permit  itself  to  be  impeded  by  void  attach- 
ments at  the  suit  of  creditors. 

BARNAKD,  P.  J. —  The  complaint  states  no  legal  cause  of 
action  against  the  defendant  Lucas ;  he  is  a  creditor  of  the 
firm  of  Walter  &  Fielding. 

He  lives  in  Brooklyn  and  commenced  an  action  against  the 
parties  in  the  marine  court  of  the  city  of  New  York  to 
recover  his  debt.  The  partnership  had  an  office  or  place  of 
business  in  the  city  of  New  York.  The  attachment  was 
granted  against  the  property  of  the  firm  by  the  judge  of  the 
marine  court,  based  upon  an  affidavit  of  the  non-residence  of 
the  parties.  The  partnership  goods  were  seized  under  the 
attachment  of  Lucas  and  others.  One  of  the  partners  com- 
mences an  action  against  his  copartner  to  settle  the  partner- 
ship affairs,  to  terminate  the  partnership,  and  Lucas  is  made 
a  party  defendant  and  relief  is  asked  against  him,  that  the 
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attachment  be  decreed  to  be  void,  and  that  he  prove  his  claim 
in  this  action,  and  in  the  meantime,  pending  the  action,  that  he 
be  enjoined  from  enforcing  his  attachment,  and  that  a  receiver 
be  appointed. 

As  to  Lucas  and  other  attaching  creditors,  the  remedy  at 
law  against  their  enforcing  a  void  attachment  is  adequate. 
The  parties  can  release  the  attached  property  by  a  bond.  They 
can  move  to  vacate  the  attachment.  They  can  defend  upon 
the  ground  that  the  marine  court  has  no  jurisdiction  of  the 
action.  If  Lucas  has  sued  in  the  wrong  court,  it  is  not  the 
province  of  a  court  of  equity  to  bring  him  in  as  a  party  to 
answer  an  allegation  to  that  effect  and  to  have  his  suit  arrested. 

It  is  no  aid  to  the  complaint  to  aver  that  Lucas  had  bad 
motives  in  enforcing  his  claims  in  the  marine  court. 

If  he  has  a  good  debt,  and  proves  it  in  a  competent  court, 
no  question  will  be  made  whether  his  design  was  to  harass  the 
parties,  or  one  of  them,  or  to  get  an  advantage  over  other 
creditors. 

The  judgment  should  be  reversed,  with  costs  to  defendant 
Lucas. 

DYKMAN,  J.,  concurred ;  GILBERT,  J.,  not  sitting. 


K  Y.  SUPERIOR  COURT. 

EDWIN  WILEY,  appellant,  agt.  ANTHONY  AKNOUX  and  WILLIAM 
HOCKHAUSEN,  respondents. 

Costa — security  for  —  Plaintiff  residing  in  another  county  required  to  jtte  — 
Code  of  Civil  Procedure,  section  3268. 

Before  the  additional  chapters  of  the  Code  of  Civil  Procedure  went  into 
operation  (t.  e.,  September  1,  1880)  it  was  necessary  for  a  plaintiff 
residing  in  another  county  bringing  an  action  in  this  court  to  file  secu- 
rity for  costs,  but  the  Code,  as  amended,  has  changed  the  law  on  this 
subject. 
VOL.  LX 
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An  order  made  on  the  13th  day  of  April,  1880,  directing  a  plaintiff,  who 
was  a  resident  of  Brooklyn,  to  file  security  for  costs,  held  to  be  correct 
as  the  law  then  was. 

General  Term,  November,  1880. 

APPEAL  from  an  order  directing  the  plaintiff  to  file  security 
for  costs. 

The  plaintiff  is  a  resident  of  Brooklyn.  The  order  appealed 
from  was  made  on  the  13th  day  of  April,  1880. 

Herbert  K.  Cruikshank,  for  appellant. 
John  A.  Foster,  for  respondent. 

RUSSELL,  </.  —  In  the  case  of  Lewis  agt.  Farrell,  decided  at 
this  term  of  the  court,  it  was  held  that  before  the  additional 
chapters  of  the  new  Code  went  into  operation  it  was  neces- 
sary for  a  plaintiff  residing  in  another  county  bringing  an 
action  in  this  court  to  file  security  for  costs,  but  that  the  Code, 
as  amended,  had  changed  the  law  on  this  subject.  The  order 
appealed  from  was  made  before  the  change  in  the  law  occurred. 
It  was  correct  as  the  law  then  was,  and  should  be  affirmed,  with 
costs  and  disbursements.  So  ordered. 

SPIER,  J.,  concurs. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  FRANCIS  HIGGINS,  as  receiver  of  JOHN 
H.  McCuNN,  respondent,  agt.  DAVID  McAoAM,  justice, 
appellant. 

Summary  proceedings  —  Jurisdiction  —  Prohibition. 

The  statute  permitting  summary  proceedings  founded  upon  an  execution 
sale,  affords  the  vendee  of  real  estate  a  summary  remedy  against  the 
judgment  debtor  in  possession.  It  was  not  intended  to  extend  the 
remedy  to  those  in  possession  under  the  judgment  debtor  or  his  legal 
representatives. 

Where  the  admitted  facts  take  the  litigation  without  the  operation  of  the 
statute  and,  consequently,  without  the  jurisdiction  of  the  court,  a  writ 
of  prohibition  is  the  proper  remedy  (Affirming  S.  C.,  59  How.,  442). 

first  Department,  General  Term,  November,  1880. 
Before  DAVIS,  P.  J.,  BRADY  and  BARRETT.  JJ. 

APPEAL  from  an  order  granting  a  writ  of  prohibition  to 
restrain  summary  proceedings  in  a  landlord  and  tenant  case  to 
recover  the  possession  of  certain  leasehold  property. 

•  * 
Alfred  Mclntyre,  for  appellant. 

Sutler,  Stilman  &  Hubbard,  for  respondent. 

PER  CURIAM.  —  1.  The  tenant  against  whom  these  proceed- 
ings were  instituted  was  not  "  a  person  holding  over  and 
continuing  in  possession  of  real  estate  which  had  been  sold 
by  virtue  of  an  execution  against  such  person."  Her  tenancy 
was  not  under  McCunn's  executors  but  under  the  receiver. 
No  execution  had  been  issued  against  her,  nor  against  the 
receiver  under  whom  she  holds.  This  receiver  did  not  take 
under  McCunn's  executors,  but  under  the  order  of  this  court 
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in  certain  actions  pending  therein.  Nor  was  such  receiver 
the  servant  or  agent  of  the  executors ;  nor  was  there  collusion 
between  the  person  in  actual  possession  and  the  persons  against 
whom  the  execution  ran.  The  magistrate  was,  therefore,  with- 
out jurisdiction.  Prohibition  will  lie,  because  although  there 
was  jurisdiction  in  summary  proceedings  in  general,  there  was 
none  upon  the  facts  set  out  in  the  applicant's  affidavit.  It  is 
said  that  as  the  magistrate  had  jurisdiction  in  summary  pro- 
ceedings generally,  he  necessarily  had  jurisdiction  to  decide 
whether  the  case  was  within  the  statute.  This  argument  is 
fallacious.  The  jurisdiction  is  special  and  limited,  and  the 
magistrate  is  strictly  confined  to  the  terms  of  the  act.  The 
original  application  and  affidavit  must  show  a  case  within  the 
statute  before  the  magistrate  has  authority  even  to  issue  the 
original  summons  to  show  cause.  Under  any  other  view  these 
proceedings,  which  are  useful  enough  if  strictly  pursued,  would 
become  a  subject  of  grave  apprehension.  Ordinarily  eject- 
ment is  the  natural  and  appropriate  common  law  remedy  to 
recover  the  possession  of  lands,  and  we  should  not  favor  any 
attempt  to  effect  the  purposes  of  such  an  action  under  the 
forms  of  these  summary  proceedings.  The  object  of  the 
statute  was  to  afford  the  vendee  of  real  estate  sold  under  exe- 
cution a  summary  remedy  against  the  judgment  debtor  in 
possession.  It  was  not  intended  further  to  extend  the  sum- 
mary jurisdiction  of  magistrates  in  these  proceedings. 

In  this  connection  the  fact  should  not  be  lost  sight  of  that 
these  proceedings  cannot  be  stayed,  and  that  there  is  no 
redress  for  the  defeated  and  ejected  tenant  save  restitution 
after  judgment  of  reversal  on  certiorari,  followed  by  an  action 
for  the  damages  sustained. 

2.  The  receiver  was  authorized  to  institute  the  present  pro- 
ceedings. It  was  his  right  and  duty  to  protect  and  defend  his 
tenant.  As  an  incident  thereto  he  could  institute  a  proceed- 
ing looking  to  that  end. 

For  these  reasons,  as  well  as  those  assigned  by  Mr.  justice 
BEACH,  we  think  the  order  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 

ELIAS  J.  PATTISON  et  al.,  respondents,  agt.  DENNIS  J. 
O'CONNOR,  appellant 

Practice  —  Answer — Extension  qf  time  —  When  time  to  answer  would  have 
expired  in  five  days,  effect  of  stipulation  extending  time  twenty  days. 

The  plaintiff's  attorney,  when  defendant's  time  to  answer  would  have 

expired  in  five  days,  gave  a  written  stipulation  extending  the  time  to 

answer  twenty  days: 
Held,  that  the  stipulation  had  the  effect  to  give  twenty  days  additional 

time  to  answer,  and  not  fifteen  days. 
Held,  further,  that  where  the  stipulation  was  signed  on  the  sixth  day  of 

April,  a  demurrer  served  on  the  thirtieth  was  in  time. 
It  was  entirely  proper  to  make  a  motion  requiring  the  demurrer  to  be 

received,  instead  of  delaying  until  after  judgment  was  entered,  and  then 

moving  to  open  the  judgment. 
The  defendant's  right  to  serve  his  demurrer  within  the  twenty  days' 

extended  time,  is  clear  and  a  substantial  one,  and  the  order  denying  its 

exercise  is  appealable. 

First  Department,  General  Term,  December,  1880. 
Before  DAVIS,  P.  J.,  BAKKETT  and  BRADY,  JJ. 

APPEAL  from  order  of  the  special  term  denying  motion,  on 
the  part  of  the  appellant,  requiring  the  respondents  to  receive 
service  of  the  demurrer. 

Stearns  &  Ames,  for  appellant. 
S.  E.  Brown,  for  respondent. 

DAVIS,  P.  J.  —  The  complaint  in  this  case  was  served  on 
the  22d  day  of  March,  1880.  The  twenty  days  to  answer 
would  have  expired  on  the  eleventh  day  of  April,  but,  on  the 
sixth  day  of  April,  the  respondents'  attorney  signed  a  written 
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stipulation,  at  the  request  of  the  appellant's  attorney,  which 
is  in  these  words :  "  The  time  for  the  defendant  Dennis  J. 
O'Connor  to  answer  the  within  complaint  is  hereby  extended 
twenty  days.  Dated  N.  Y.,  April  6th,  1880.  S.  E.  Brown, 
attorney  for  plaintiff."  On  the  thirtieth  day  of  April  follow- 
ing the  appellant's  attorney  served  on  the  respondents'  attor- 
ney a  demurrer  to  the  complaint,  which  was  returned  on  the 
same  day  with  notice  that  it  was  returned,  because  the  time 
for  the  appellant  to  demur  had  expired  before  the  30th  day 
of  April,  1880. 

•  The  sole  question  is  whether  the  stipulation  by  which  the 
time  to  answer  was  extended  twenty  days  had  the  effect  to 
give  twenty  days  additional  time  or  only  fifteen  days.  The 
respondents'  counsel  contends  that  it  only  operated  to  give 
the  twenty  days  from  April  6,  1880,  at  which  time  it  was 
dated.  This  construction,  we  think,  is  clearly  wrong.  The 
language  of  the  stipulation  is:  "The  time  to  answer  the 
within  complaint  is  hereby  extended,  twenty  days."  This 
gave  twenty  days  in  addition  to  the  time  already  existing, 
otherwise  the  time  for  answering  would  not  be  extended  for 
that  period.  It  is  a  very  common  thing  for  attorneys  to 
apply  to  each  other  for  a  stipulation  of  this  kind  prior  to  the 
day  on  which  the  time  to  answer  expires,  probably  more 
common  than  to  wait  until  that  day  actually  arrives,  and  a 
question  has  never  arisen  where  an  extension  was  given  in 
the  broad  language  of  this  stipulation,  because  no  one,  proba- 
bly, has  doubted  that  an  extension  of  twenty  days,  given,  for 
instance,  the  day  before  the  time  to  answer  expired,  would 
enlarge  the  then  existing  time  by  the  full  twenty  days  and 
not  by  nineteen  days  only.  If  the  respondents'  attorney 
intended  to  limit  the  time  of  the  extension  from  the  date  of 
the  stipulation  he  should  have  specified  twenty  days  from  this 
date,  or  have  specified  the  shorter  number  of  days,  and  that 
would  have  left  no  doubt  of  the  effect  of  the  stipulation. 

We  think  the  court  below  erred  in  holding  that  the  demur- 
rer was  not  served  in  time.    It  was  entirely  proper  to  make 
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the  motion  requiring  the  demurrer  to  be  received,  instead  of 
delaying  until  after  judgment  was  entered  and  then  moving 
to  open  the  judgment.  The  latter  course  might  have  been 
taken,  undoubtedly,  but  that  fact  did  not  preclude  the  appel- 
lant's attorney  from  making  the  motion  he  did.  He  was 
not  bound  to  wait  till  his  client's  rights  were  put  in  greater 
jeopardy  by  an  actual  judgment  against  him.  And  as  his 
right  to  serve  his  demurrer  within  the  twenty  days  extended 
time  is  clear  and  a  substantial  one,  there  seems  to  be  no  reason 
to  doubt  that  the  order  denying  its  exercise  is  appealable. 

We  think  the  order  below  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  an  order  entered  direct- 
ing that  the  demurrer  be  received  or  regarded  as  well  served 
on  the  thirtieth  day  of  April. 

BKADY  and  BARRETT,  JJ.,  concur. 


K  Y.  COMMON  PLEAS. 

SHAW    agt.    VAN    RENSSELAER. 

Examination  of  parties  before  trial — In  action  for  damages  for  personal  inju- 
ries under  what  circumstances  defendant  may  examine  plaintiff —  Code  of 
Civil  Procedure,  sections  872,  873. 

In  an  action  for  damages  for  personal  injuries  a  defendant  may  examine 
a  plaintiff  before  answer  if  it  appear  that  the  facts  stated  in  the  affidavit, 
upon  which  the  application  is  based,  would  tend  to  support  a  defense. 

The  application  will  be  denied  when  the  affidavit  upon  which  it  is  based 
fails  to  specify  the  special  matters  of  defense  he  wishes  to  examine  the 
plaintiff  upon. 

Special  Term,  December,  1880. 

YAN  HOESEN,  J.  —  Under  the  former  practice  which  recog- 
nized law  and  equity  as  two  distinct  systems,  it  was  no  objec- 
tion to  a  bill  of  discovery  that  it  sought  to  obtain  evidence 
to  be  used  in  an  action  founded  on  a  tort  (Gelston  agt.  Soyt, 
1  J.  C.  R.,  543 ;  Skinner  agt.  Judson,  8  Conn.,  528).  But, 
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in  Gelston  agt.  Hoyt,  chancellor  Kent  said  that  only  in  peculiar 
cases  would  the  court  of  chancery  sustain  a  bill  of  discovery 
to  procure  admissions  that  were  to  be  used  merely  in  mitiga- 
tion of  damages  in  an  action  of  trespass.  The  chancellor  did 
not  say,  however,  that  where  the  evidence  sought  to  be  elic- 
ited was  material,  a  bill  of  discovery  would  not  be  sustained 
in  aid  of  an  action  sounding  in  damages ;  and  the  ground  upon 
which  he  dismissed  the  bill  in  that  case  was,  that  the  evidence 
desired  would  not  in  anywise  affect  the  issue  in  the  action  at 
law.  In  this  case  the  evidence  which  the  defendant  is  proba- 
bly seeking  may  be  material  to  the  issue  and  important  to  his 
defense.  He  is  entitled  to  show  that  the  injury  is  not  BO  great 
as  the  plaintiff  claims,  and  this  evidence  he  is  at  liberty  to  draw 
from  the  plaintiff  himself.  After  issue  joined  the  defendant 
could  examine  the  plaintiff  as  to  the  extent  of  his  injuries, 
and  could  obtain  from  the  court  the  aid  of  a  physician  to  dis- 
cover, by  an  inspection  of  the  plaintiff's  person,  what  marks 
of  a  permanent  character  were  left  by  the  accident  upon  the 
plaintiff's  body.  The  right  of  the  court  to  order  such  an 
examination  before  trial  was  carefully  considered,  and  placed 
upon  indisputable  ground  by  judge  SAMTJEL  JONES  in  a  very 
able  opinion  in  the  case  of  Walsh  agt.  Sayre  (52  How.,  334). 
The  right  of  the  court  to  require  a  plaintiff  in  an  action  for 
personal  injuries  to  submit  to  an  examination,  was  considered 
to  be  beyond  question  by  the  supreme  court  of  Iowa  in 
Scroeder  agt.  (7.,  R.  I.  and  P.  R.  R.  Co.  (19  Albany  Law 
«/.,  234),  and  by  the  New  York  supreme  court  in  Harold  agt. 
The  New  York  Elevated  JR.  R.  Co.  (21  Hun,  268).  It  is  not 
now  necessary  to  determine  whether  or  not  the  court  would 
order  the  plaintiff  to  submit  himself  to  the  examination  of  a 
physician  that  the  defendant  might  better  frame  his  answer, 
for  no  application  for  such  an  examination  has  been  made ; 
but  if  the  defendant  will  state  what  he  expects  to  show  by 
the  plaintiff,  and  if  it  appear  that  the  facts  stated  would  tend 
to  support  a  defense,  an  order  for  the  examination  of  the 
plaintiff  by  the  defendant's  attorney  will  be  made  before 
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answer.  The  affidavit  now  presented  is  so  vague  in  its  state- 
ments that  I  am  at  a  loss  to  discover  exactly  what  "  the  spe- 
cial matters  of  defense "  are,  which  the  defendant  wishes  to 
examine  the  plaintiff  upon.  He  fails  to  specify  them.  I 
think  this  application  should  be  dismissed,  with  costs,  but 
with  leave  to  renew  it  on  other  papers. 


SUPBEME  COUBT. 

WILLIAM  P.  ELLISON  and  BODMAN  B.  ELLISON  agt.   ISAAC    ^>\ 

BERNSTEIN. 

Louis  LEVENSON  and  MICHAEL  LEVENSON  agt.  ISAAC  BERNSTEIN.      h 

V: 

JACOB  GLADKE  and  MORRIS  J.  GLADKE  agt.  ISAAC  BERNSTEIN. 

Attachments  —  What  affidavits  must  show  to  entitle  a  person  to,  under  subdivi- 
sion 2  of  section  636  of  the  Code  of  Civil  Procedure. 

It  matters  not  what  a  person  believes  or  disbelieves,  the  applicant  for 
an  attachment  under  subdivision  2  of  section  636  of  the  Code  of  Civil 
Procedure,  must  show  by  proof  of  facts  known  to  the  witnesses  who 
testify  to  them,  that  the  belief  in  the  intent  to  defraud  by  a  disposition 
of  the  property  is  well  founded.  In  other  words  the  intent  so  to  defraud 
must  be  a  fair  and  logical  sequence  from  facts  proved. 

It  is  not  enough  that  a  witness  is  willing  to  testify  to  a  fact  positively;  he 
will  not  be  allowed  to  so  testify,  when  it  is  plain  that  he  can  have  no 
actual  knowledge  on  the  subject.  The  sources  of  information  must  be 
given,  so  that  the  tribunal  called  upon  to  act  can  see  that  the  facts 
sought  to  be  proved  are  established  by  legitimate  testimony. 

The  facts  (even  if  true),  that  the  defendant  was  insolvent  when  he  made 
the  purchases,  that  he  bought  more  goods  than  he  needed,  and  that  he 
failed  to  disclose  his  insolvency  in  the  absence  of  any  false  statements, 
are  not  sufficient  to  show  any  intent  to  defraud. 

Nor  is  it  any  evidence  of  intent  to  defraud,  that  the  defendant  refused  to 
secure  the  plaintiffs;  so  long  as  the  law  allows  preferences  to  creditors 
by  a  failing  debtor,  it  cannot  be  proof  of  intent  to  defraud,  that  the 
defendant  intends  to  do  what  the  law  permits. 

Ulster  Special  Term,  September,  1880. 
VOL.  LIX        19 


/.-) 
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MOTION  by  defendant  in  each  of  above  actions  to  vacate 
attachments. 

F.  L.  Wesibrook,  for  defendant  and  motion. 
John  J,  Linsen,  for  plaintiff  opposed. 

WESTBROOK,  J.  —  A  motion  is  made  in  each  of  the  above 
entitled  causes,  to  vacate  the  attachment  issued  therein.  Such 
motions  are  founded  solely  upon  the  papers  on  which  they 
were  issued,  and  as  the  affidavits  in  the  several  cases  are  sub- 
stantially alike,  they  will  be  considered  together. 

The  plaintiffs  in  two  of  the  cases  are  merchants  doing 
business  in  the  city  of  New  York,  and  in  the  third  case  the 
plaintiffs  are  merchants  in  the  city  of  Philadelphia. 

The  indebtedness  in  one  case  was  contracted  in  August, 
1879 ;  in  another  in  September,  1879 ;  and  in  the  third  in 
October,  1879. 

In  the  one  action  (that  of  the  Messrs.  Gladke)  most  of  the 
material  allegations  are  on  information  and  belief,  but  in  the 
other  two  they  are  positive.  The  allegations  are : 

1st.  That  defendant  was  insolvent  when  he  made  his  pur- 
chase, which  insolvency  he  fraudulently  concealed  with  intent 
to  defraud. 

2d.  That  defendant  had  been  "  for  some  years  a  merchant 
doing  a  small  business  at  Kingston  and  Rosen  dale,  New  York." 
That  the  defendant  at  the  same  time  made  other  purchases  on 
credit  of  "goods  of  about  the  value  of  $12,000  or  $15,000," 
whilst  the  amount  of  gqods  he  "  would  naturally  have  required 
for  his  fall  trade  was  only  the  sum  of  about  $3,000." 

3d.  That  defendant  is  indebted  "to  about  the  sum  of 
$17,000,  and  his  assets  are  only  about  half  that  sum." 

4th.  "That  defendant  has  not  paid  for  his  spring  purchases, 
but  has  notes  outstanding  therefor. 

5th.  "  That  he  intends  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors." 
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6th.  "  That  defendant  has  recently  refused  to  secure  claims 
against  him,  though  large  discounts  were  offered." 

7th.  That  defendant  has  admitted  inability  to  pay  his  debts 
as  they  matured,  and  that  "  he  would  secure  or  take  care  of 
the  persons  to  whom  he  claimed  to  owe  '  con- 

fidential' moneys  to  the  exclusion  of  other  creditors." 

8th.  "  That  defendant  owns  no  real  estate,  but  all  the  real 
estate  of  which  he  is  possessed  is  in  the  name  of  his  wife." 

9th.  That  defendant  is  pressed  by  creditors,  and  the  Gladke 
attachment  is  referred  to  in  the  two  other  cases. 

The  ground  upon  which  these  attachments  are  sought  to  be 
maintained  is  that  plaintiffs  have  established,  as  the  636  sec- 
tion of  the  Code  requires  them  to  establish,  that  the  defendant 
u  has  assigned,  disposed  of  or  secreted,  or  is  about  to  assign, 
dispose  of  or  secrete  property."  with  intent  to  defraud  his 
creditors. 

As  the  plaintiffs  seek  an  extraordinary  remedy  founded  on 
ex  parte  affidavits,  it  is  not  too  much  to  require  that  they  make 
out  a  plain  case.  This  remark  has  often  been  made,  and 
much  more  often  disregarded.  It  matters  not  what  a  person 
believes  or  disbelieves  the  applicant  for  an  attachment  must 
show  by  proof  of  facts  known  to  the  witnesses  who  testify  to 
them,  that  the  belief  in  the  intent  to  defraud  by  a  disposition 
of  the  property  is  well  founded.  In  other  words,  the  intent 
BO  to  defraud  must  be  a  fair  and  logical  sequence  from  facts 
proved. 

The  first  criticism  to  be  made  upon  the  affidavits  is,  how 
do  the  affiants  know  that  the  defendant  is  insolvent ;  that  he 
made  other  purchases  to  the  value  of  $12,000  or  $15,000, 
when  all  the  goods  he  would  naturally  require  was  only 
$3,000 ;  that  his  indebtedness  is  $17,000,  and  his  assets  only 
half  that  sum ;  that  he  had  not  yet  paid  for  his  spring  pur- 
chases, and  that  he  intends  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors  ?  Evidently  these  are  facts  not 
within  the  personal  knowledge  of  the  witnesses.  They  must 
have  been  unknown  to  the  plaintiffs  when  the  goods  were 
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Bold,  for  if  they  had  been,  the  sales  would  not  have  been  made, 
and  therefore  the  statements  made  must  be  the  result,  not  of 
actual  knowledge,  but  of  subsequent  inquiries.  It  is  not 
enough  that  a  witness  is  willing  to  testify  to  a  fact  positively ; 
he  will  not  be  allowed  so  to  testify,  when  it  is  plain  that  he 
can  have  no  actual  knowledge  on  the  subject.  The  sources  of 
information  must  be  given,  so  that  the  tribunal  called  upon  to 
act  can  see  that  the  facts  sought  to  be  proved  are  established  by 
legitimate  testimony.  The  ordinary  witness  does  not  as  a  rule 
discriminate  between  actual  knowledge  and  information,  and 
a  party  who  readily  believes  what  it  is  his  interest  to  believe, 
should,  in  an  exparte  affidavit,  show  that  he  has  knowledge, 
if  he  wishes  his  statement  to  be  taken  as  evidence. 

Assuming,  however,  the  truth  of  the  facts,  that  the  defend- 
ant was  insolvent  when  he  made  the  purchases — that  he 
bought  more  goods  than  he  needed,  and  that  he  failed  to 
disclose  his  insolvency  —  under  the  authority  of  Nichols  agt. 
Pinner  (18  N.  J".,  295),  these  facts,  in  the  absence  of  any 
false  statements,  are  not  sufficient  to  show  an  intent  to  defraud. 
Wright  agt.  Brown  (67  N.  Y.,page  1),  and  the  case  marked 
"  Anonymous,"  on  page  98  of  the  same  volume,  are  not  in 
conflict  with  that  just  cited,  but  on  the  contrary  its  soundness 
is  recognized.  There  is  no  such  detailed  statement  in  these 
cases  of  debts  and  resources,  of  past,  present  and  possible 
future  business  of  defendant,  as  to  justify  the  inference  that 
the  defendant  knew  when  he  made  these  purchases  that  he 
could  not  pay  for  them,  and  therefore  meant  to  defraud. 

The  remaining  grounds  for  the  issue  of  the  attachments  are 
equally  bad.  It  was  no  evidence  of  intent  to  defraud,  that 
the  defendant  refused  to  secure  the  plaintiffs  (  Vandenburgh 
agt.  Hendricks,  17  harbour,  179),  and  so  long  as  the  law 
allows  preferences  to  creditors  by  a  failing  debtor,  it  certainly 
cannot  be  proof  of  intent  to  defraud  that  the  defendant 
intends  to  do  what  the  law  permits. 

The  attachments  must  be  vacated  with  costs.  If,  however, 
the  plaintiffs  in  either  action  wish  to  review  this  decision,  the 
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operation  of  the  orders  to  be  entered  will  be  stayed  for  ten 
days  to  enable  them  to  make  an  application  to  the  court  for  a 
further  stay  pending  an  appeal  upon  such  terms  as  shall  be 
just. 

NOTE.  —  The  decision  in  this  case  was  affirmed  at  general  term  in 
November,  1880.— [REP. 


K  Y.  COMMON  PLEAS. 
McCooN  agt.  WHITE. 

Examination  of  parties  before  trial  —  requisites  of  an  application  by  defendant 
for  the  examination  of  plaintiff  where  the  suit  is  upon  a  promissory  note  — 
Code  of  Civil  Procedure,  sections  872,  873. 

It  was  a  well  settled  rule  that  the  complainant  in  a  bill  of  discovery 
must  show  a  good  cause  of  action  or  a  good  defense.  This  is  still 
an  indispensable  requisite  of  an  application  for  the  examination  of  an 
adversary. 

Whilst  there  is  no  reason  for  introducing  the  unwarranted  and  unwar- 
rantable rule  that  a  party  who  seeks  to  examine  his  adversary  before 
trial  must  swear  that  he  intends  to  introduce  the  examination  as  evi- 
dence on  the  trial,  it  is  eminently  proper  to  adhere  to  the  equity  practice 
which  required  the  party  seeking  a  discovery  to  state  that  he  expected 
to  prove  by  the  examination  the  facts  which  he  alleges  to  lie  peculiarity 
within  the  knowledge  of  the  person  whom  he  seeks  to  examine. 

In  an  action  on  a  promissory  note  where  the  defendant  seeks  to  examine 
the  plaintiff  before  answer  the  affidavit  is  defective,  in  that  it  does  not 
state  that  the  defendant  expects  to  prove  that  the  note  in  suit  was  not, 
either  before  it  matured  or  at  the  time  of  its  maturity,  in  the  hands  of 
one  who  could  have  collected  it  from  the  defendant,  and  that  it  came 
after  its  maturity  into  the  hands  of  the  defendant. 

The  affidavit  is  also  defective  where,  admitting  everything  it  alleges,  it 
does  not  show  that  the  defendant  has  a  defense. 

Special  Term,  December,  1880. 

VAN  HOESEN,  J.  —  The  affidavit  of  the  defendant  is  defect- 
ive in  this,  that  it  does  not  state  that  the  defendant  expects  to 
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prove  that  the  note  in  suit  was  not,  either  before  it  matured 
or  at  the  time  of  its  maturitj,  in  the  hands  of  one  who  could 
have  collected  it  from  the  defendant,  and  that  it  came  after 
its  maturity  into  the  hands  of  the  plaintiff.  While  there  is 
no  reason  for  introducing  the  unwarranted  and  unwarrantable 
rule  that  a  party  who  seeks  to  examine  his  adversary  before 
trial  must  swear  that  he  intends  to  introduce  the  examination 
as  evidence  on  the  trial,  it  is  eminently  proper  to  adhere  to 
the  equity  practice  which  required  the  party  seeking  a  dis- 
covery to  state  that  he  expected  to  prove  by  the  examination 
the  facts  which  he  alleges  to  lie  peculiarily  within  the  knowl- 
edge of  the  person  whom  he  seeks  to  examine  {Primmer  agt. 
Patten,  32  Ills.,  528 ;  Harbour's  Chancery  Prac.  \%d  ed.~], 
vol.  2,  marginal  page  106,  note  20).  The  affidavit  is  also 
defective  because,  admitting  everything  it  alleges,  it  does  not 
show  that  the  defendant  has  a  defense.  It  would  not  consti- 
tute a  defense  that  the  note  was  given  for  the  accommodation 
of  the  payee,  and  that  it  came  after  maturity  into  the  hands 
of  the  plaintiff,  who  parted  with  no  value  when  he  received 
it.  Suppose  that  the  note  when  it  matured,  or  previously  to 
that  time,  was  in  the  hands  of  a  bonafide  holder,  what  defense 
would  the  defendant  then  have  conceding  the  truth  of  every- 
thing he  states  ?  It  was  a  settled  rule  that  the  complainant 
in  a  bill  of  discovery  must  show  a  good  cause  of  action  or  a 
good  defense.  This  is  still  an  indispensable  requisite  of  an 
application  for  the  examination  of  an  adversary  (Williams 
agt.  Harden,  1  Barb.  Ch.,  298).  The  motion  for  the  exam- 
ination of  the  plaintiff  must  be  dismissed,  with  ten  dollars 
costs,  but  with  leave  to  renew  on  further  papers,  and  the 
defendant's  time  to  answer  will  be  extended  twenty  days. 
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N.  Y.  SUPERIOR  COURT. 
MARGARET  KENNEDY  agt  WILLIAM  H.  KENNEDY. 

Divorce  —  What  necessary  to  sustain  action  for,  on  the  ground  of  cruel  and 
inhuman  treatment. 

In  an  action  for  a  limited  divorce  on  the  ground  of  cruel  and  inhuman 
treatment,  it  is  unnecessary  to  sustain  the  charge  that  there  should  be 
personal  violence. 

Threats  and  menace  from  which  danger  to  health  or  life  may  be  appre- 
hended is  sufficient,  though  the  cause  of  apprehension  should  not  only 
be  weighty  but  such  as  clearly  showing  that  the  duties  and  obligations 
of  the  marriage  state  cannot  be  discharged. 

Charges  of  infidelity,  made  maliciously  without  probable  cause,  are  suffi- 
cient to  sustain  the  action. 

General  Term,  December,  1880. 

Before  SPEIR  and  RUSSELL,  JJ . 

Roger  A.  Pry  or,  for  plaintiff. 

Develin  &  Miller  and  W.  A.  Beach,  for  defendant. 

SPEIR,  J. —  The  action  is  brought  by  plaintiff,  the  wife  of 
the  defendant,  for  a  limited  divorce,  on  the  allegation  of  crnel 
and  inhuman  treatment,  and  for  such  conduct  on  the  part  of 
the  husband  towards  his  wife  as  rendered  it  unsafe  and 
improper  for  her  to  cohabit  with  him. 

Upon  a  careful  examination  of  the  record,  we  see  no  reason 
for  complaint  in  regard  to  the  findings  of  the  facts  by  the 
court  below.  The  only  question  which  it  is  necessary  to 
examine  on  this  appeal,  therefore,  is  one  of  law,  and  it  was 
earnestly  discussed  by  counsel  on  the  argument.  The  defend- 
ant claims  that  the  evidence  did  not  uphold  the  legal  con- 
clusions of  the  court.  In  support  of  this  proposition  refer- 
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ence  is  made  to  the  decision  of  the  court  of  appeals  when  this 
case  was  before  it  in  review  of  the  order  for  alimony  (73 
N.  Y.,  374),  when  the  issues  in  the  pleadings  had  not  been 
determined.  It  was  claimed  by  the  defendant  that  it  did  not 
appear,  from  all  the  papers  and  proofs  presented,  that  the 
plaintiff  ought  to  recover,  and  that,  therefore,  alimony  should 
be  denied.  The  court  say  if  the  facts  stated  in  the  complaint 
are  clearly  not  sufficient,  if  true,  to  constitute  a  cause  of  action, 
alimony  cannot  be  granted.  And  it  was  held  that  it  would 
not  pass  upon  the  merits  of  conflicting  allegations  on  proofs 
upon  a  motion  for  alimony ;  that  such  a  motion  being  one  of 
discretion  as  to  the  propriety  of  granting  it,  the  court  would 
not  review  the  exercise  of  that  discretion  in  the  court  below. 
The  only  question,  therefore,  decided  by  the  appellate  court, 
was  that  the  court  below  had  the  power  to  allow  alimony,  and 
the  appeal  was  dismissed.  The  chief  justice,  in  commenting 
upon  the  difficulty  of  defining  in  precise  words  what  consti- 
tutes "  cruel  and  inhuman  treatment,"  quotes  the  following 
(1  Bishop  on  Mar.  and  Div.,  717,  note)  as  being  concise  and 
comprehensive :  "  There  must  be  either  actual  violence  com- 
mitted, with  danger  to  life,  limb  or  health,  or  there  must  be  a 
reasonable  apprehension  of  such  violence."  Consequently, 
the  case  referred  to  is  no  authority,  the  case  as  now  presented 
not  being  before  the  court.  The  decision  furnishes  us  with 
the  definition  of  "  cruel  and  inhuman  treatment, "  and,  so  far, 
is  useful  as  an  authority. 

It  seems  to  us  from  the  expressive  words  used  in  the  statute 
it  is  unnecessary  there  should  be  personal  violence  to  consti- 
tute cruel  and  inhuman  treatment.  It  plainly  refers  in  terms 
to  a  species  of  unkind  treatment  accompanied  by  threats  and 
words  of  menace,  the  inevitable  consequence,  of  which,  by 
continued  indulgence,  violence  may  reasonably  be  appre- 
hended, and  result  to  the  wife,  unless  prevented,  in  danger  to 
life,  limb  or  health.  It  is,  however,  of  the  greatest  import- 
ance that  the  cause  of  apprehension  should  not  only  be 
weighty,  but  such  as  clearly  showing  that  the  duties  and 
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obligations  of  the  marriage  life  cannofbe  discharged.  The 
mutual  dependence  of  our  mental  and  physical  organizations 
creates  a  mysterious  sympathy,  and  exists  under  certain  con- 
ditions, that  when  disturbed  it  seems  impossible  to  distinguish 
between  them  as  to  the  cause  and  effect  produced  by  either. 
The  defendant's  treatment  of  his  wife  was  cruel  and  inhuman 
within  the  meaning  of  the  statute,  and  such  as  to  render  it 
unsafe  for  her  longer  to  endure  his  conduct  and  continue  to 
cohabit  with  him.  He  on  various  occasions  wantonly  and  mali- 
ciously charged  her  with  unchastity  and  infidelity  to  her  mar- 
riage vows.  Shortly  after  the  birth  of  a  child,  he  reproached 
her  with  a  denial  that  he  was  the  father  of  the  child.  On 
another  occasion  he  said  "  he  wished  he  could  murder  her." 
"  I  will  keep  you  here,  living  miserably,  and  I  will  make  you 
live  a  wretched  life  yet."  These  charges  of  infidelity,  as 
appears  from  the  evidence,  were  frequent  and  continuous, 
and  were  urged  maliciously  and  without  probable  cause.  He 
declared  to  various  witnesses  "  that  he  never  believed  his  wife 
to  be  guilty  of  adultery,  and  never  suspected  her  of  such 
guilt." 

The  cases  are  too  numerous  for  citation,  that  false  and 
malicious  accusations  of  adultery  against  the  wife  is  "  cruel 
and  inhuman  treatment,"  in  the  sense  of  the  statute.  The 
conduct  of  the  defendant,  not  only  in  this  respect,  but  his 
foul  and  blasphemous  language  and  threats  of  violence 
towards  her,  seem  to  have  been  habitual. 

Under  all  the  circumstances  of  the  case,  we  are  of  the 
opinion,  as  expressed  in  some  of  the  cases,  "  that  the  court 
must  not  wait  until  the  threats  are  carried  into  execution,  but 
must  interfere  when  the  words  raise  a  reasonable  apprehen- 
sion of  violence."  The  judgment  should  be  affirmed. 
VOL.  LX  20 
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K  Y.  COMMON  PLEAS. 
In  the  Matter  of  KETCHUM'S  APPLICATION. 

Examination  of  parties  before  trial —  Code  of  Civil  Procedure,  section  872  — 
Requisites  of  an  affidavit  on  which  an  application  is  made  for  the  exami- 
nation of  witnesses  where  no  action  is  pending. 

Since  the  amendment  which  was  made  in  1879  to  subdivision  6  of  section 
872  of  the  Code  of  Civil  Procedure,  it  is  requisite  and  necessary,  in  an 
affidavit  on  which  an  application  is  made  for  the  examination  of  wit- 
nesses where  no  action  is  pending,  to  state  what  the  circumstances  are 
which  render  it  necessary  for  the  protection  of  the  applicant's  rights 
that  the  witnesses'  testimony  should  be  perpetuated. 

The  meaning  of  the  amendment  to  subdivision  6  is  to  require  the  appli- 
cant to  show  that  he  is  in  danger  of  losing  the  evidence  of  his  right 
before  it  could  be  judiciously  investigated.  To  prove  that  such  danger 
exists  it  is  incumbent  on  the  complainant  to  allege  that  he  has  an  inter- 
est, present  or  contingent,  in  the  property,  and  that  the  defendant  has 
or  claims  to  have  an  interest.  He  is  further  bound  to  show  that  he  is 
in  danger  of  losing  his  witnesses  by  sickness,  age,  death  or  departure 
from  the  jurisdiction,  or  that  his  case  rested  upon  the  evidence  of  only  one 
witness.  Where  he  could  at  once  bring  a  suit,  he  is  bound  to  show  that 
it  has  been  commenced.  If  no  action  is  pending,  he  is  obliged  to  explain 
why  he  is  not  able  to  maintain  an  action,  the  ordinary  reasons  being 
that  the  right  of  action  belonged  to  the  adverse  party,  or  that  the 
adverse  party  had  raised  some  impediment  (an  injunction  for  example) 
to  an  immediate  trial  in  a  court  of  law. 

Special  Term,  December,  1880. 

YAN  HOESEN,  J.  —  Section  872  of  the  Code  of  Civil  Pro- 
cedure, as  originally  enacted,  made  no  change  in  the  law 
respecting  the  perpetuation  of  testimony,  for  that  section  was 
substantially  a  re-enactment  of  article  5,  chapter  7,  title  3, 
part  3  of  the  Kevised  Statutes.  The  construction  of  that 
article  of  the  Revised  Statutes  was  settled  by  the  adjudica- 
tions of  the  old  supreme  court,  of  the  chancellor  and  of  the 
present  supreme  court.  It  is  not  necessary  to  refer  more  par- 
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ticularly  to  the  decisions  for  the  amendment  which  was  made, 
in  1879,  to  subdivision  6  of  section  872,  has  so  changed  the 
law  respecting  the  perpetuation  of  testimony  that  they  no 
longer  aid  us  in  determining  what  allegations  are  requisite 
and  necessary  in  an  affidavit  on  which  an  application  is  made 
for  the  examination  of  witnesses  where  no  action  is  pending. 
It  is  now  necessary  for  the  applicant  to  show  to  the  judge  by 
affidavit  what  the  circumstances  are  which  render  it  necessary 
for  the  protection  of  the  applicant's  rights  that  the  witness' 
testimony  should  be  perpetuated.  This  is  a  most  important 
change  in  the  law,  for  the  Revised  Statutes  made  no  such 
requirement,  it  being  settled  that  an  affidavit  was  sufficient 
which  contained  the  statements  prescribed  by  section  34,  2 
Revised  Statutes,  398.  In  his  preliminary  note  to  chapter 
9,  article  1,  title  3  of  the  Code  of  Civil  Procedure,  Mr.  Throop 
says  that  he  has  endeavored  to  throw  "  some  guards  around 
the  proceedings  to  examine  a  person  expected  to  be  made  a 
party  in  order  to  close  a  door  against  abuses,  which  the  orig- 
inal statute  leaves  open."  The  guards  which  he  speaks  of  are 
the  provision  that  the  applicant  shall  set  forth  the  circum- 
stances which  make  it  necessary  to  perpetuate  the  testimony. 
This  leads  us  at  once  to  inquire  why  it  ever  was  necessary  to 
perpetuate  testimony.  The  answer  is  to  be  found  in  the  deci- 
sion of  the  court  of  chancery,  for  it  was  the  necessity  of  the 
case  which  first  led  the  court  to  entertain  bills  for  the  per- 
petuation of  testimony.  We  find,  on  referring  to  the  books, 
that  it  was  deemed  necessary  to  perpetuate  testimony  where  a 
person  interested  in  property  was  in  danger  of  losing  the  evi- 
dence of  his  right  before  it  could  be  judicially  investigated. 
To  prove  that  such  danger  existed  it  was  incumbent  on  the 
complainant  to  allege  that  he  had  an  interest,  present  or  con- 
tingent, in  the  property,  and  that  the  defendant  also  had,  or 
claimed  to  have,  an  interest.  He  was  further  bound  to  show 
that  he  was  in  danger  of  losing  his  witnesses  by  sickness,  age, 
death  or  departure  from  the  jurisdiction,  or  that  his  case 
rested  upon  the  evidence  of  only  one  witness.  Where  he 
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could  at  once  bring  a  suit  he  was  bound  to  show  that  it  had 
been  commenced.  If  no  action  was  pending  he  was  obliged 
to  explain  why  he  was  not  able  to  maintain  an  action,  the 
ordinary  reasons  being  that  the  right  of  action  belonged  to 
the  adverse  party,  or  that  the  adverse  party  had  raised  some 
impediment — an  injunction,  for  example,  to  an  immediate  trial 
in  a  court  of  law. 

The  meaning  of  the  amendment  to  subdivision  6  is,  in  my 
opinion,  to  require  the  applicant  to  show  substantially  the 
same  state  of  facts  which  a  bill  to  perpetuate  testimony  dis- 
closed ;  and  I  hold  that  it  is  not  necessary  to  perpetuate 
testimony  for  an  action  hereafter  to  be  brought  when  no  reason 
exists  why  the  applicant  should  not  forthwith  bring  his  action. 
Where  an  action  has  been  brought  the  adverse  party  may  be 
examined  under  subdivision  5  of  section  872,  and  all  that  the 
applicant  need  then  show  is  that  he  has  a  good  case  and  that 
he  expects  to  prove  all  or  some  of  the  facts  of  his  case  by  the 
adverse  party.  Of  course  the  formal  parts  of  the  affidavit 
must  contain  the  allegations  mentioned  in  the  first  four  subdi- 
visions of  the  section.  The  affidavit  of  the  applicant  states 
that  she  intends  to  bring  an  action,  but  she  does  not  show 
that  any  reason  exists  for  her  postponing  the  commencement 
of  the  litigation.  If  she  does  not  know  all  the  facts  connected 
with  her  cause  of  action  she  may,  after  a  summons  has  been 
served,  obtain  an  order  for  the  examination  of  the  defendant 
that  she  may  learn  from  him  the  details  which  she  needs  to 
know  in  order  to  frame  her  complaint.  But  as  she  can  sue 
at  once,  if  she  chooses  so  to  do,  the  person  whom  it  is  sought 
to  examine  ought  not  to  be  annoyed  by  going  through  an 
examination  which  may  be  the  beginning  and  the  end  of  the 
applicant's  proceedings. 

The  motion  to  dismiss  the  order  for  the  examination  will 
be  granted ;  but  as  the  question  decided  is  a  new  one,  no  costs 
will  be  imposed. 

NOTE. —  Where  the  defendant  seeks  to  obtain  an  order  for  the  examina- 
tion of  the  plaintiff  before  the  answer  is  served,  his  affidavit  must  show 
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what  his  defense  is,  and  that  it  is  a  good  one,  and  also  state  what  material 
facts  he  expects  to  prove  by  the  examination.  It  need  not  state  that  he 
intends  to  introduce  the  examination  as  evidence  at  the  trial.  This  was  held 
by  judge  VAJST  HOESEN  in  two  cases:  Shaw  agt.  Van  Rensselaer  (ante,  143) 
and  McCoon  agt.  White  (ante,  149).  The  judge  said  that  a  bill  of  discovery 
which  stated  the  matters  which  he  required  in  the  affidavit  would  be 
good  in  substance,  and  no  more  need  be  set  forth  in  the  affidavit  than  was 
requisite  in  the  bill  of  discovery.  The  formal  parts  of  the  affidavit,  it 
was  said,  must  conform  to  the  requirements  of  section  872.  The  authori- 
ties cited  by  the  judge  were  %d  volume  Barbour's  Chancery  Practice  (pages 
101-116);  WiUiams  agt.  Harden  (1  Barb.  Oh.  R,  298);  Primmer  agt.  Patten 
(32  lUs.,  528;  Story's  Eq.  Jur.,  sec.  1493,  &).  [REP. 


COUET  OF  APPEALS. 

WELLS  E.  RITCH,  appellant,  agt.  JOHN  B.  SMITH,  respondent. 
Principal  and  agent — Extension  of  mortgage  debt  by  agent  when  unauthorized. 

An  agent  authorized  to  receive  payment  of  interest  accruing  on  a  mort- 
gage and  to  collect  the  principal,  and  who  received  a  portion  of  the 
principal  before  it  was  due,  is  not  authorized  to  extend  the  payment  of 
the  mortgage  debt  after  it  became  due. 

To  uphold  the  granting  of  such  extension  the  agent  should  have  been 
specially  authorized  thereto,  or  it  should  appear  that  the  act  was 
embraced  within  the  powers  allowed  to  be  performed  or  was  ratified. 

Where  the  piaintiff  and  agent  were  father  and  son  residing  in  different 
states,  the  latter  in  the  same  city  with  those  who  were  to  make 
payments : 

Held,  that  although  this  relationship  might  imply  greater  confidence  in 
management  and  an  easier  disposition  to  ratify  unauthorized  acts,  it 
does  not  imply  an  express  prior  authority  to  do  unusual  and  undesirable 
acts. 

While  a  principal  is  presumed  to  have  notice  of  the  acts  performed  by  his 
agent  in  the  usual  course  of  his  agency,  such  presumption  does  not 
extend  to  acts  clearly  not  within  the  agency  (Affirming  Same  Case, 
ante,  13). 

Amoiwc,  Ritch  &  Woodford,  for  respondents. 
JBlumensteil  &  Archer,  for  appellants. 
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THE  facts  appear  in  the  report  of  the  case  at  special  term 
(See,  ante,  13).  On  appeal  from  the  judgment  rendered  at 
special  term  the  following  opinion  was  rendered. 

First  Department,  General  Term,  March,  1879. 

PER  CURIAM.  —  A  careful  examination  of  the  evidence  in 
this  case  has  satisfied  us  that  the  learned  judge  erred  in  his 
finding  in  regard  to  the  authority  of  Thomas  Gr.  Ritch  to  act 
for  and  on  behalf  of  the  plaintiff  in  this  action  in  regard  to 
the  mortgage  in  controversy.  We  think  that  the  evidence 
herein,  in  the  absence  of  any  testimony  by  the  plaintiff  on  the 
subject,  justifies  the  finding  that  on  the  5th  of  September, 
1873,  the  plaintiff,  by  his  agent,  Thomas  G.  Ritch,  for  a  valua- 
ble consideration  paid  by  the  defendant  Herman  Steinert,  then 
the  owner  of  the  mortgaged  premises,  agreed  with  said  Her- 
man Steinert,  in  writing,  to  extend  the  time  for  the  payment 
of  the  principal  sum  secured  by  said  bond  and  mortgage  to 
November  1, 1875,  and  that  if  the  agent  had  not  full  authority 
to  make  such  a  contract,  it  was  subsequently  ratified. 

For  these  reasons  we  think  a  new  trial  should  be  granted, 
with  costs  to  abide  event. 

On  appeal  from  the  decision  of  the  general  term  granting 
a  new  trial  the  following  opinion  was  rendered  by  the  court 
of  appeals. 

November,  1880. 

FOLGER,  Ch.  J. —  It  is  not  needful  that  we  determine 
whether  the  respondent  Smith  is  to  be  treated  in  equity  as  a 
surety,  nor  whether  the  arrangement  between  Mr.  Ritch  and 
Mr.  Steinert  was  an  extension  of  the  time  for  payment.  We 
are  unable  to  find  that  Mr.  Ritch  had  the  authority  to  make 
an  arrangement  having  that  effect,  or  that  if  he  did  make 
such  arrangement,  it  was  ratified  by  the  plaintiff.  Mr.  Ritch, 
in  what  he  did,  was  the  agent  of  the  plaintiff.  It  does  not 
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appear  that  he  had  an  especial  authority  over  the  bond  and 
mortgage.  He  had  charge  of  the  plaintiff's  interest  in  them. 
It  does  not  appear  that  that  interest  was  to  have  payment 
made  of  part  before  it  was  payable,  and  an  extension  given 
of  the  time  of  payment  of  the  rest.  A  charge  of  the  plain- 
tiff's interest  was  no  more  than  to  take  good  care  of  the 
papers,  if  in  the  agent's  custody,  to  see  that  payments  of  the 
interest  and  principal  were  made  as  they  became  payable,  and 
to  remit  the  money  when  received,  and  to  advise  of  non-pay- 
ment, if  payments  were  not  regularly  made,  and  to  suggest  the 
need  to  enforce  collection,  if  such  need  arose.  It  appeared 
that  the  plaintiff  had  personal  custody  of  the  mortgage  from 
the  time  of  the  assignment  of  it  to  him  until  it  was  given  to 
his  attorneys  for  foreclosure,  and  that  he  had  at  that  time  the 
custody  of  the  bond.  It  is  strongly  urged  that  the  agent  had 
possession  of  the  bond  at  the  times  respectively  when  pay- 
ments were  made  upon  it.  There  is  no  direct  proof  of  it. 
The  agent,  in  testifying,  says  that  he  sent  the  mortgage  to 
the  plaintiff  at  Stamford,  when  he  made  the  transfer  of  it 
to  him.  He  does  not,  in  this  connection,  name  the  bond  as 
having  also  been  so  sent.  It  is  argued  from  this  that  the 
bond  was  retained  by  the  agent,  and  that  the  possession  of  it 
gave  him  seeming  authority  to  take  payment  in  advance. 
But  it  appears  that  the  plaintiff  had  the  bond  in  his  possession 
at  some  time  together  with  the  mortgage,  for  he  delivered 
them  together  to  his  attorneys  for  prosecution.  It  also 
appears  that  the  agent  made  no  indorsement  on  the  bond  of 
the  payments,  but  gave  receipts  and  lent  the  money  to  the 
plaintiff,  who  credited  it  on  the  mortgage.  The  inference 
would  be  forced  that  the  agent  had  the  bond  in  possession. 
It  was  doubtless  in  court  at  the  trial,  and  had  there  been 
indorsements  upon  it  of  these  payments  in  the  writing  of  the 
agent,  it  would  have  appeared.  The  most  reasonable  infer- 
ence is  that  the  plaintiff  had  possession  of  the  bond,  as  well 
as  of  the  mortgage,  from  the  time  of  the  transfer  until  they 
were  handed  over  for  suit. 
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There  is  not  shown  any  direction  from  the  plaintiff  to  the 
agent  to  collect  money  on  them  in  anticipation  of  the  day  of 
payment  named  in  them,  or  to  extend  the  time  of  payment 
of  the  principal  sum.  On  the  contrary,  the  agent  denies 
recollection  of  direction  thereto.  All  that  was  expressed  by 
the  plaintiff  to  his  agent  was  a  willingness  to  take  payment  of 
money  before  it  was  payable.  The  agent  testifies  that  he 
knew  that  he  had  no  regular  authority  to  make  an  extension 
of  time.  It  is  plain  that  the  general  authority  of  the  agent 
did  not  permit  an  act  of  extension,  and  that  there  is  not 
direct  evidence  of  special  authority  therefor  given  in  terms 
(Smith  agt.  Kidd,  68  K  Y.,  130).  It  is  claimed  that  the 
circumstances  of  the  case  are  enough  from  which  to  imply 
express  authority.  The  plaintiff  and  agent  were  father  and 
son,  residing  in  different  states,  the  latter  in  the  same  city 
with  those  who  were  to  make  payment.  This  relationship  may 
imply  greater  confidence  in  management,  and  an  easier  disposi- 
tion to  ratify  unauthorized  acts  ;  but  we  are  not  able  to  see  that 
it  implies  an  express  prior  authority  to  do  unusual  and  unde- 
sirable acts.  The  plaintiff  received  the  avails  of  the  antici- 
pated payments,  and  hence  knew  that  they  were  made  out  of 
due  time;  but  it  was  in  pursuance  of  a  prior  willingness 
expressed,  on  a  request  to  do  so,  which  request  gave  no 
information  of  the  desire  or  purpose  of  an  extension  of  time 
of  payment.  And  the  fact  that  the  agent  sought  from  the 
plaintiff  the  consent  to  take  payment  of  part  before  it  was 
due,  is  against  instead  of  for  a  prior  authority  to  do  that  act 
or  other  act  out  of  the  usual  course.  The  use  by  the  agent, 
when  a  witness,  of  the  phrases  "  no  regular  authority,"  "  not 
to  my  recollection,"  and  his  statement  of  the  reason  given  by 
Mr.  Steinert  for  making  payment  before  it  was  due,  with  the 
accompanying  exception  of  that  reason  from  the  communica- 
tion made  by  the  agent  to  the  plaintiff,  are  ingeniously 
reasoned  upon  by  the  learned  counsel  for  the  respondent; 
but  no  more  is  effected  thereby  than  to-  excite  suspicion  ; 
there  is  not  established  a  ground  for  reasonable  inference. 
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Nor  is  there  direct  evidence  of  a  ratification  by  the  plaintiff 
of  all  the  agent's  acts.  The  plaintiff  received  the  money, 
and  he  must  be  held  to  have  sanctioned  all  that  accompanied 
the  payment  of  it,  and  that  came  to  his  knowledge  but  not 
that  of  which  he  was  not  informed.  We  have  already  shown 
how  far  the  information  to  him  went. 

There  is  an  entire  absence  of  direct  evidence  of  previous 
authority  or  subsequent  intelligent  ratification.  If  it  be 
granted  that  these  are  circumstances  that  excite  a  suspicion 
that  there  was  authority  before,  or  information  after  the 
agent's  act,  they  are  not  sufficient  to  create  a  reasonable  proba- 
bility thereof. 

The  judgment  of  the  general  term  should  be  reversed,  and 
that  of  the  special  term  affirmed. 

All  concur. 


K  Y.  COMMON  PLEAS. 

MINNIE  L.  MORGAN  agt.  ANNA  VON  KOHNSTAMM,  now  ANNA 
R.  YERDALE. 

Practice  —  Supplementary  proceedings  —  When  and  Tuna  receiver  to  be 
appointed  —Examination  of  a  third  party —  Code  of  Civil  Procedure,  sec- 
tion 2464. 

In  a  proceeding  for  the  examination  of  a  third  party,  a  receiver  cannot  be 

appointed  without  notice  to  the  judgment  debtor. 
Where  such  judgment  debtor  is  entitled  to  the  income  for  life  of  a  trust 

fund  under  a  will,  the  executors  of  the  trust  cannot  be  restrained  from 

applying  the  proceeds  of  the  trust. 
There  was  no  authority  under  the  former  Code  for  the  appointment  of  a 

receiver  in  a  proceeding  for  the  examination  of  a  third  party,  alleged  to 

have  property  of,  or  to  be  indebted  to  the  judgment  debtor.    A  receiver 

could  be  appointed  only  in  a  proceeding  instituted  for  the  examination 

of  a  judgment  debtor. 
By  the  provisions  of  the  Code  of  Civil  Procedure,  section  2464,  a  receiver 

cannot  be  appointed  before  an  order  or  warrant,  to  be  examined,  is 
VOL.  LX         21 
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served  upon  the  judgment  debtor,  without  ten  days'  notice  to  the  judg- 
ment debtor,  unless  he  cannot,  after  due  diligence,  be  found  in  the  state. 

General  Term,  December,  1880. 

DALY,  Ch.  J.  —  This  was  the  examination  by  order  of  a  third 
party,  in  a  proceeding  supplementary  to  execution,  in  which 
proceeding  an  order  was  made,  without  any  notice  to  the 
judgment  debtor,  appointing  a  receiver  and  enjoining  the 
executors  of  a  trust  fund  under  a  will,  from  making  any  dis- 
position of  the  property  so  held  by  them  in  trust.  The  trust 
created  by  the  will  was  to  apply  the  rents,  issues  and  profits  of 
the  sum  of  $13,000,  which  the  executors  were  directed  to 
invest,  to  the  use  of  Hannah  Yon  Kohnstamm,  the  judgment 
debtor,  during  her  natural  life. 

There  was  no  authority  under  the  former  Code  for  the 
appointment  of  a  receiver  in  a  proceeding  for  the  examination 
of  a  third  party  alleged  to  have  property  of,  or  to  be  indebted 
to,  the  judgment  debtor.  A  receiver  could  be  appointed 
only  in  a  proceeding  instituted  for  the  examination  of  a  judg- 
ment debtor. 

It  was  so  held  in  several  reported  cases,  and  has  been  held 
in  a  comparatively  recent  case  (Holhrook  agt.  Ogler,  4:0  N.  Y. 
Sup.  Ct.  R.,  33 ;  id.,  49  How.,  289),  in  which  the  question 
-was  carefully  considered  by  chief  justice  MONELL,  at  special 
term,  and  afterwards  by  the  general  term,  upon  appeal,  and 
in  which  case  the  prior  decisions  were  all  reviewed.  By  the 
provisions  of  the  new  Code,  section  2464,  a  receiver  cannot  be 
appointed  before  an  order  or  warrant,  to  be  examined,  is 
served  upon  the  judgment  debtor,  without  two  days'  notice 
to  the  judgment  debtor,  unless  he  cannot,  after  due  diligence, 
be  found  in  the  state. 

In  addition  to  this,  the  injunction  restraining  the  executors 
from  applying  the  proceeds  of  the  trust  to  the  use  of  the  cestui 
que  trust,  for  such  was  its  effect,  was  improper.  All  that 
could  be  reached,  to  be  applied  to  the  satisfaction  of  the  judg- 
ment, would  be  a  surplus  beyond  what  was  necessary  for  the 
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judgment  debtor's  support,  and  this  could  be  done  only  by  an 
equitable  action  in  which  the  judgment  debtor  and  executors 
would  have  to  be  made  parties,  as  in  Williams  agt.  Thorn  (TO 
N.  Y.,  270). 
The  order  should  be  reversed. 


COUKT  OF  APPEALS. 

JOHN  ZIMMERMAN  et  al.,  plaintiffs  and  respondents,  agt.  PROS- 
PER ERHARD  et  al.,  defendants  and  appellants. 

Partnerships —  Use  of  the  words  "  &  Co.,"  when  representing  the  wife,  not 
a  violation  of  the  statute  —  Goods  sold  on  different  days  on  credit  constitute 
a  separate  and  distinct  cause  of  action. 

The  statute  (Laws  of  1833,  chap.  281)  which  provides  that  "  no  person  shall 
transact  business  in  the  name  of  a  partner  not  interested  in  his  firm,  and 
•when  the  designation  '  &  Co.'  is  used,  it  shall  represent  an  actual 
partner  or  partners,"  is  highly  penal,  and  the  use  of  the  words  "& 
Co.,"  when  representing  the  wife  of  such  person,  is  not  a  violation  of 
the  statute.  The  name  of  the  wife  when  so  used  is  a  real  one  and  the 
words  "&  Co.,"  when  so  employed,  are  in  no  sense  fictitious. 

Where  goods  are  sold  on  different  days,  each  sale  constitutes  a  separate 
and  distinct  cause  of  action,  and  the  plaintiff  may,  at  his  election,  bring 
separate  actions  for  each,  or  for  all  of  them  together. 

Decided  December ',  1880. 

THE  plaintiffs,  John  and  Mary  Zimmerman,  sued  in  the 
New  York  marine  court  to  recover  a  bill  of  goods  sold  by 
them  to  the  defendants.  It  appeared  that  the  plaintiffs  did 
business  under  the  firm  style  of  "  J.  Zimmerman  &  Co.,"  and 
the  goods  were  sold  by  them  in  their  copartnership  name. 
Upon  the  trial  before  Mr.  justice  McAoAM  it  was  objected  : 
1.  That  as  the  plaintiffs  were  husband  and  wife,  they  could 
not  and  did  not  form  a  legal  partnership,  and  that  the  use  of 
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the  words  "  &  Co."  under  such  circumstances  was  a  violation 
of  the  statute  (1833,  chap.  280)  as  construed  in  Swords  agt. 
Owen  (43  How.  Pr.,  176)  and  Wood  agt.  Erie  Railroad 
Company  (8  Sun,  648).  2.  That  there  was  another  action 
pending  between  the  same  parties  for  the  same  cause. 

The  objections  were  overruled  and  judgment  was  directed 
for  $1,710.49,  with  costs. 

The  judgment  having  been  affirmed  by  the  general  terms 
of  the  marine  court  and  court  of  common  pleas,  the  defend- 
ants (by  leave  of  the  latter  court)  appealed  to  the  court  of 
appeals. 

Edward  Van  Ness,  for  appellants. 
Thomas  V.  Cator,  for  respondents. 

MILLER,  J. — The  defendants  interpose  as  a  defense  to  the 
plaintiff's  demand,  that  the  plaintiffs  were  not  copartners,  and 
that  the  plaintiff  John  Zimmerman  did  business  under  the 
name  of  "  J.  Zimmerman  <fc  Co. ;  "  that  the  words  "  &  Co." 
do  not  represent  any  real  party,  and  that  the  same  are  used 
in  violation  of  chapter  281,  Session  Laws  of  1833,  which 
provides  that  no  person  shall  transact  business  in  the  name  of 
a  partner  not  interested  in  his  firm,  and  when  the  designation 
"  and  company,"  or  '•  &  Co.,"  is  used,  it  shall  represent  an 
actual  partner  or  partners.  The  defense  rests  upon  the  sup- 
position that  Mary  Zimmerman,  the  wife  of  the  plaintiff 
John  Zimmerman,  was  intended  by  the  words  "  &  Co.,"  and 
that  no  partnership  can  exist  between  husband  and  wife, 
and  therefore  the  use  of  the  words  was  illegal  and  a 
violation  of  the  statute.  That  plaintiffs  were  husband  and 
wife  is  only  established  by  the  testimony  of  John  Zimmer- 
man that  the  firm  was  composed  of  himself  and  his  wife, 
Mary  Zimmerman.  Whether  Mary  was  the  wife  of  John 
Zimmerman  at  the  time  of  the  sale  is  not  shown  ;  nor  is  there 
any  finding  or  request  to  find  to  that  effect.  But  assuming 
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the  proof  on  this  subject  was  sufficient,  we  think  the  use  of 
the  words  "  &  Co."  for  the  name  of  the  wife  was  not  a  viola- 
tion of  the  statute  cited. 

The  provision  in  question  is  highly  penal  and  will  not  be 
extended.  It  was  intended  to  prevent  the  use  of  the  name 
of  a  person  not  interested  in  a  firm,  and  thus  inducing  a  false 
credit  to  which  it  was  not  entitled  (  Wood  agt.  £rie  jRailroad 
Company,  72  JV.  Y.,  196,  198).  It  does  not  apply  to,  and  is 
not  intended  to  include,  the  use  of  a  real  name  of  an  actual 
partner,  even  although  such  partner  was  under  a  disability  at  the 
time.  The  use,  therefore  of  the  name  of  a  feme  covert,  an  infant 
or  person  of  unsound  mind,  as  one  of  a  firm,  where  there  was 
no  intention  to  impose  upon  the  public  by  obtaining  undue 
credit,  cannot  be  regarded  as  a  violation  of  either  the  letter 
or  the  spirit  of  the  statute  cited.  The  name  used  in  this  case 
was  a  real  one,  and  the  words  "  &  Co."  were  in  no  sense  ficti- 
tious or  unlawful  within  the  meaning  of  the  statute.  With- 
out considering  the  question  whether  a  married  woman  can 
be  a  partner  of  her  husband,  it  is  quite  obvious  that  such 
disability  is  not  available  to  the  defendant  in  this  action, 
upon  the  ground  set  up  in  the  defendants'  answer,  that  the 
words  "&  Co."  did  not  represent  a  real  party,  and  the 
answer  referred  to  constitutes  no  defense  to  the  plaintiffs' 
demand. 

The  defense  that  another  action  was  pending  for  the  same 
cause  of  action  is  also  without  merit.  The  former  case,  for 
which  a  recovery  had  been  had  between  the  parties,  was 
brought  to  recover  the  value  of  goods  sold  and  delivered  at 
a  date  prior  to  those  for  the  recovery  of  the  value  of  which 
this  action  is  brought ;  and  the  proof  showed  that  they  were 
all  sold  upon  a  contract  for  a  credit  of  four  months.  Under 
this  state  of  facts  each  sale  was  separate  and  distinct,  and  a 
cause  of  action  accrued  when  the  time  of  credit  expired  and 
as  the  several  amounts  became  due. 

The  different  sales  did  not  constitute  one  entire  and  indivis- 
ible demand,  and  the  plaintiffs  could  bring  separate  actions 
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for  each  separate  sale,  or  for  all  of  them  together,  as  they  saw 
fit.  The  different  demands  were  like  several  promissory  notes 
or  several  distinct  trespasses,  and  in  the  nature  of  separate 
and  distinct  transactions,  for  each  of  which  a  separate  action 
might  be  brought  (Secor  agt.  Sturgis,  16  N.  Y.,  548,  and 
authorities  there  cited;  Staples  agt.  Goodrich,  21  £arb., 
317). 

The  rendering  of  an  account  containing  all  the  items  does 
not  change  the  nature  of  the  contract  or  evince  that  tho 
transactions  were  not  separate  and  distinct.  The  cases  cited 
to  sustain  the  rule,  that  the  account  sued  upon  was  entire  and 
could  not  be  split  up  so  as  to  form  the  basis  of  separate 
causes  of  action,  are  only  applicable  where  successive  suits 
are  brought  for  separate  items  of  a  current  account  or  for 
separate  installments  becoming  due  under  the  same  contract, 
and  are  not  analogous  to  the  facts  presented  in  the  case  at 
bar. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 

All  concur. 


K  T.  COMMON   PLEAS. 

WILLIAM  N.  EVEESON,  plaintiff  and  respondent,  agt.  STEPHEN 
H.  POWEKS,  defendant  and  appellant. 

Master  and  servant  — Damages  —  measure  of — in  action  by  employe  dis- 
charged witlwut  cause. 

Damages  in  an  action  for  wrongful  discharge  from  employment  are 
recoverable  up  to  the  time  of  trial  (Limiting  Tales  agt.  Hazen,  57  How. 
Pr.,  516). 

General  Term,  January,  1881. 

ON  reargument  of  an  appeal  from  a  judgment  rendered  in 
the  marine  court  in  an  action  for  damages  for  a  wrongful 
discharge  from  employment. 
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Jacob  Fromme,  for  plaintiff. 
Armstrong  &  Briggs,  for  defendant. 

J.  F.  DALY,  J.  —  In  his  opinion  delivered  on  reversing  this 
judgment  the  chief  judge,  citing  the  cases  which  bore  upon 
the  rnle  of  damages,  concluded  that  the  plaintiff  might  recover 
his  actual  loss  down  to  the  day  of  trial,  and  was  not  confined 
to  damages  suffered  prior  to  the  commencement  of  the  action 
(Hoehster  agt  De  Latour,  2  E.  <&  BL,  678,  71 ;  Maguire 
agt  Woodside,  2  Hilt.,  59 ;  Toles  agt.  Hazen,  Com.  PL  Dec., 
1878;  57  How.  Pr.,  516;  18  Alb.  Law  Jour.,  476).  In 
Toles  agt.  Hazen  the  rule  is  stated  somewhat  differently,  and 
damages  were  confined  to  those  occurring  at  the  commence- 
ment of  the  action.  But  Hochster  agt.  De  Latour  was  cited 
as  authority,  as  was  Moody  agt.  Leverick  (4  Daly,  401)  and 
Dillon  agt  Anderson  (43  N.  T.,  231,  237).  Those  cases  do 
not  confine  plaintiff  to  the  actual  loss  suffered  at  the  time  of 
the  commencement  of  the  action,  but  unqualifiedly  hold  that 
the  damages  must  be  an  indemnification  for  the  loss  sustained. 
In  concurring  in  Toles  agt.  Hazen,  judge  VAN  HOESEN  stated 
expressly  that  he  regarded  Maguire  agt  Woodside  as  authority. 
In  that  case  it  was  expressly  held  that  the  damages  down  to 
the  day  of  trial  might  be  recovered.  Toles  agt.  Hazen  may, 
therefore,  be  considered  as  approving  the  doctrine  established 
by  the  cases  cited  by  both  judges  who  decided  the  case.  The 
judgment  in  that  action  was  properly  reversed,  because  the 
justice  allowed  a  recovery  for  wages  to  accrue  after  the  trial 
and  down  to  the  expiration  of  the  period  of  service. 

In  this  case  the  trial  was  had  after  the  term  of  service 
expired,  although  the  action  had  been  brought  during  the 
term.  The  damages  suffered  by  plaintiff  had  been  ascertained 
and  become  fixed,  and  in  accordance  with  the  current  of  deci- 
sions in  our  own  court  plaintiff  was  entitled  to  recover  to  that 
extent. 

The  judgment  should  be  affirmed,  with  costs. 

DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
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SUPKEME  COUET. 

THE  JOHNSTON  HAKVESTER  COMPANY  agt.  PETEE  MEINHARDT 

and  others. 

Injunction  —  "  Eights  of  trades  unions" — When  injunction  against  witt  not  be 
granted —  The  court  cannot  go  beyond  preventing  breaches  of  the  peace. 

The  orderly  and  peaceable  assembling  or  co-operation  of  persons  employed 
in  any  profession,  trade  or  handicraft  for  the  purpose  of  securing  an 
advance  in  the  rate  of  wages  or  compensation,  or  for  the  maintenance 
of  such  right,  is  now  permitted  by  statute  (Chapter  19,  Laws  of  1870). 

This  statute  does  not,  however,  permit  an  association  or  trades  union, 
so-called,  or  any  body  of  men  in  the  aggregate,  to  do  any  act  which 
each  one  of  such  persons  in  his  individual  capacity  and  acting  inde- 
pendently had  not  a  right  to  do  before  the  act  was  passed. 

This  act  does  not  shield  a  person  from  liability  for  his  action  in  intimidat- 
ing or  coercing  a  fellow-laborer  so  that  he  shall  leave  his  employer's 
service.  Such  conduct  is,  in  its  nature,  a  trespass  upon  the  rights  of 
business  of  the  employer. 

If  he  compels  by  assault  or  violence,  by  threats,  by  acts  of  coercion,  a 
fellow-craftsman  to  leave  the  employ  of  another,  he  commits  an  offense 
against  the  rights  of  such  person  which  is  hardly  distinguishable  from 
an  act  which  should  itself  injure  or  destroy  the  product  of  that  man's 
labor.  It  is  a  direct  injury  to  property  rights  and  may  be  regarded  as 
the  sole  proximate  cause  of  such  injury,  for  the  laborer  in  such  cases 
has  not  freedom  of  action  and  cannot  himself  be  deemed  to  take  any 
part  in  the  transaction. 

On  a  motion  in  behalf  of  plaintiff  for  an  injunction  against  the  defend- 
ants, who  are  members  of  a  trades  union  known  as  the  "  Iron  Moulders' 
Union,"  to  restrain  them  from  interfering  with  the  business  of  the 
plaintiff,  or  intermeddling  with  any  person  in  the  employ,  or  anyone 
with  whom  the  plaintiff  is  negotiating  to  enter  into  such  employment, 
the  facts  showed  a  combination  of  the  defendants  and  an  enticement  by 
them  of  laborers  from  the  plaintiff's  shops,  and  others  who  were  about 
to  enter  the  employ  of  the  plaintiff,  by  means  of  arguments,  persuasion 
and  personal  appeals,  accompanied  by  payment  of  traveling  expenses 
to  other  localities : 

Held,  that  the  laws  of  this  state  do  not  permit  an  injunction  to  be  granted 
for  such  a  cause. 

There  being  no  sufficient  evidence  of  violence,  force  or  intimidation  or 
coercion  on  the  part  of  the  defendants  against  the  plaintiff's  laborers, 
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the  position  that  a  confederation  of  persons  to  entice  away  workmen  or 
servants  from  the  plaintiff's  employ  is  an  unlawful  act,  and  may  be 
restrained  by  injunction  is  untenable. 

Although  it  is  the  duty  of  courts  and  of  peace  officers  to  see  to  it  that  such 
controversy  shall  not  result  in  breaches  of  the  peace,  or  in  such  acts  as 
may  tend  to  breaches  of  the  peace,  and  to  hold  alike  the  employer  and 
the  employed  to  the  payment  of  damages  for  any  violation  of  contract, 
and  to  responsibility  for  any  acts  which  immediately  and  in  a  legal 
sense  affect  the  rights  of  either,  yet  the  court  cannot  go  beyond  pre- 
venting breaches  of  the  peace. 

Monroe  Special  Term,  JVovember^SSO. 

THIS  is  a  motion  in  behalf  of  the  plaintiff  for  an  injunc- 
tion against  the  defendants,  to  restrain  them  from  interfering 
with  the  business  of  the  plaintiff,  or  intermeddling  with  any 
person  in  the  employ  of  the  plaintiff,  or  who  is  about  to  enter 
into  its  employ,  or  any  one  with  whom  the  plaintiff  is  nego- 
tiating to  enter  into  such  an  employment. 

Mr.  Cogswell,  for  plaintiff. 

Mr.  Cochrane  and  D.  A.  Adams,  for  defendants. 

MACOMBER,  J. —  It  appears  from  the  complaint  that  the 
plaintiff  is  a  business  corporation  engaged  extensively  in  the 
manufacture  of  agricultural  implements,  at  the  village  of 
Brockport,  in  this  state ;  that  in  such  business  a  large  number 
of  iron  moulders  is  required ;  that  all,  or  nearly  all,  of  the 
defendants  were  formerly,  and  up  to  the  2d  of  October,  1880, 
at  service  for  the  plaintiff  as  iron  moulders ;  that  on  the  said 
second  day  of  October  all  of  the  iron  moulders  except  four 
left  the  plaintiff's  employ,  for  the  ostensible  reason  that  the 
plaintiff  did  not  pay  sufficiently  high  wages.  The  complaint 
further  alleges  that  the  defendants  are  members  of  an  associa- 
tion known  as  the  "  Iron  Moulders'  Union,"  and  "  that  they 
have  combined  and  confederated  together  to  prevent  the 
plaintiff  from  supplying  the  places  of  the  iron  moulders  who 
VOL.  LX  22 
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have  so  left  its  employment,  and  to  prevent  iron  moulders 
whom  the  plaintiff  had  hired,  or  was  about  to  hire,  from 
entering  into  the  plaintiff's  employ,  unless  said  plaintiff  would 
pay  the  scale  of  wages  prescribed  by  said  "  Iron  Moulders' 
Union "  and  submit  to  the  other  requirements  thereof ;  that 
among  such  requirements  is  this :  "  that  said  plaintiff  would 
discharge  all  persons  from  its  employ  as  iron  moulders  who 
were  not  members  of  such  union ;  and  that  said  defendants 
have  combined  and  confederated  together  to  interfere  with 
and  prevent  the  said  plaintiff  carrying  on  its  said  business." 

The  complaint  further  states  that,  in  pursuance  of  such 
combination  and  confederacy,  the  defendants  have  interfered 
with  and  prevented  persons  from  hiring  to  the  plaintiff,  and 
that  this  was  done  "  sometimes  by  intimidation  and  abuse, 
sometimes  by  persuasion,  and  sometimes  by  offering  pecu- 
niary reward ;"  that  the  said  defendants  have  also,  in  pursu- 
ance of  such  unlawful  combination  and  confederacy,  and  by 
like  unlawful  means  and  inducement,  induced  many  persons 
who  had  entered  into  the  employment  of  the  said  plaintiff 
as  iron  moulders,  to  leave  and  abandon  the  same. 

Thence  follow  allegations  to  the  effect  that  such  acts  have 
been  repeated  from  day  to  day,  and  that  the  defendants 
threaten  to,  and  the  plaintiff  believes  that  they  will,  continue 
the  same  daily,  and  even  hourly,  unless  the  plaintiff  yields  to 
their  demands  or  the  court  interferes,  and  that  the  damage  to 
the  plaintiff,  if  such  acts  are  continued  to  be  permitted,  will 
be  irreparable.  These  allegations  are  amplified  by  the  affi- 
davits in  support  of  the  motion,  which  show  that  in  repeated 
instances  the  defendants,  or  some  of  them,  have  induced  per- 
sons to  leave  the  plaintiff's  employ,  and  others  who  were 
about  to  enter  into  such  employment  to  desist  from  so  doing, 
and  have  paid  them  money  therefor,  for  the  purpose  of  pay- 
ing their  passage  to  their  homes  and  elsewhere.  There  is  no 
fact  shown  which  would,  in  any  legal  sense,  amount  to  an 
intimidation  of  the  persons  who  were  actually  in  or  who  were 
about  to  enter  the  employ  of  the  plaintiff,  and  no  facts  show- 
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ing  acts  of  the  defendants  which  would,  in  any  legal  sense, 
amount  to  a  coercion  of  any  such  persons.  There  are  affi- 
davits showing  that  some  of  the  defendants  have  been  guilty 
of  intemperate  language,  and  have  abused  by  word  certain 
persons,  and  among  them  Arthur  Elliott,  a  constable  of  the 
town  of  Sweden,  who  has  interested  himself  in  behalf  of 
the  plaintiff,  in  the  protection,  as  he  calls  it,  of  the  new 
moulders  who  had  come  to  Brockport. 

The  opposing  affidavits,  read  in  behalf  of  the  defendants, 
while  they  do  not  deny  that  the  defendants  have,  by  persua- 
sion, induced  moulders  to  leave  the  plaintiff's  employ  and 
have,  by  like  means,  induced  others  not  to  enter  it,  deny,  fully 
and  unequivocally,  all  imputations  of  acts  of  violence  or 
intimidation  charged  against  them  in  the  complaint. 

It  further  appears  that  the  "  strike  "  mentioned  in  the  mov- 
ing papers,  was  preceded  by  an  order  of  the  plaintiif  reducing 
the  wages  or  compensation  of  this  class  of  laborers ;  also,  that 
the  moulders,  then  and  since  in  the  employ  of  the  plaintiff, 
had  not  contracted  their  services  to  the  plaintiff  for  any  length 
of  time,  but  that  on  the  contrary  they  were  at  work  by  the 
day  or  by  the  piece. 

"  The  orderly  and  peaceable  assembling  or  co-operation  of 
persons  employed  in  any  profession,  trade  or  handicraft,  for 
the  purpose  of  securing  an  advance  in  the  rate  of  wages  or 
compensation,  or  for  the  maintenance  of  such  right "  is  now 
permitted  by  statute  (Chapter  19,  Laws  cf  1870). 

This  statute  does  not,  however,  permit  an  association  or 
trades  union,  so-called,  or  any  body  of  men  in  the  aggregate 
to  do  any  act  which  each  one  of  such  persons  in  his  individual 
capacity  and  acting  independently  had  not  a  right  to  do  before 
the  act  was  passed.  This  act  does  not  shield  a  person  from  lia- 
bility for  his  action  in  intimidating  or  coercing  a  fellow-laborer 
so  that  he  shall  leave  his  employer's  service.  Such  conduct 
is,  in  its  nature,  a  trespass  upon  the  rights  of  business  of  the 
employer.  If  he  compels,  by  assault  or  violence,  by  threats, 
by  acts  of  coercion,  a  fellow-craftsman  to  leave  the  employ  of 
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another,  he  commits  an  offense  against  the  rights  of  such  per- 
son which  is  hardly  distinguishable  from  an  act  which  should 
itself  injure  or  destroy  the  product  of  that  man's  labor.  It  is 
a  direct  injury  to  property  rights,  and  may  be  regarded  as 
the  sole  proximate  cause  of  such  injury,  for  the  laborer,  in 
such  cases,  has  not  freedom  of  action,  and  cannot,  himself,  be 
deemed  to  take  any  voluntary  part  in  the  transaction.  For 
instance,  in  the  case  of  Woodward  agt.  Washburn  (3  Denio, 
369),  the  action  was  for  the  loss  of  service  of  one  Welcome  W. 
Smith,  the  plaintiff's  hired  man,  caused  by  the  defendant 
detaining  him  in  the  Bank  of  Syracuse.  The  court  held  that 
the  action  was  maintainable  upon  the  principle  of  the  common 
law,  that  when  a  person  sustains  a  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  upon  the  case  to  be 
remunerated  in  damages. 

A  distinction  has  been  sought  to  be  made  between  cases 
when  there  was  an  unexpired  time  contract,  and  cases  where 
the  services  were  by  the  day  or  by  the  piece ;  but  I  do  not 
think  that  such  distinction  rests  upon  any  sound  reason, 
because  in  cases  of  piece  work  or  day  work,  there  would 
remain  for  the  court  or  the  jury  to  decide  whether,  in  point 
of  fact,  the  service  would  have  been  continued  even  though 
it  was  not  provided  for  by  contract,  and  even  though  the 
employer  had  the  right  to  dismiss  the  employe  and  the 
employe  had  the  right  to  quit  the  service  of  his  employer  at 
any  time  when  he  saw  fit  (Crunter  agt.  Astor,  4  J.  B.  Moore, 
12 ;  Benton  agt.  Pratt,  2  Wend.,  385).  In  such  a  case  the 
injury  to  the  property  and  business  of  the  employer  would  not 
consist  so  much  in  breaking  the  contract  which  existed,  as  in 
the  loss  of  profits  derived  from  the  work  of  the  laborer  if  he 
continued  in  the  employment,  and  the  probability  or  certainty 
of  such  loss  would  be,  in  each  case,  a  question  of  fact. 

There  being  in  this  case,  no  sufficient  evidence  of  violence, 
force,  intimidation  or  coercion  on  the  part  of  the  defendants 
against  the  plaintiffs  laborers,  the  learned  counsel  for  the 
plaintiff  is  forced  to  and  does  take  the  position  that  a  conf edera- 
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tion  of  persons  to  entice  away  workmen  or  servants  from  the 
plaintiff's  employ  is  an  unlawful  act,  and  may  be  restrained 
by  injunction.  The  facts  before  me  clearly  show  a  combina- 
tion of  the  defendants,  and  an  enticement  by  them  .of  laborers 
from  the  plaintiff's  shops,  and  others  who  were  about  to  enter 
the  employ  of  the  plaintiff,  by  means  of  arguments,  persuasion 
and  personal  appeals,  accompanied  by  payment  of  traveling 
expenses  to  other  localities.  If,  therefore,  the  laws  of  this 
state  permit  an  injunction  to  be  granted  for  such  a  cause,  a 
proper  case  is  made  out  for  it  upon  this  motion. 

I  assume,  without  discussing  it,  that  if  acts  of  this  descrip- 
tion are  unlawful  and  actionable  by  common-law  process,  that 
a  confederacy  or  a  joint  and  concerted  action  on  the  part  of  a 
number,  persistent,  continuous  and  threatening  to  continue, 
would  be  a  proper  subject  of  relief  in  a  court  of  equity,  and 
would  be  restrained  by  injunction. 

The  case  of  Lumley  agt.  Gye  (2  El.  &  B.,  216)  holds  that 
an  action  lies  for  maliciously  procuring  a  contract  to  give 
exclusive  personal  service  for  a  time  certain,  equally  when  the 
employment  has  commenced,  or  is  about  to  be  commenced, 
provided  the  procurement  be  during  the  subsistence  of  the 
contract  and  produce  damage ;  and  that  to  sustain  such  an 
action  it  is  not  necessary  that  the  employer  and  employed 
should  stand  in  the  strict  relation  of  master  and  servant. 

In  that  action,  the  plaintiff  had  secured  the  services  of 
Johanna  Wagner,  an  opera  singer,  to  perform  in  his  theater 
for  a  certain  time,  with  a  condition,  amongst  others,  that  she 
should  not  sing  or  use  her  talents  elsewhere  during  the  term, 
without  plaintiff's  consent  in  writing.  The  defendant,  know- 
ing such  to  be  the  fact,  enticed  and  procured  the  opera  singer 
to  refuse  to  perform,  and  she  did  not  perform  or  sing  for  the 
plaintiff  during  the  term. 

CROMPTON,  J.,  says :  "  Whatever  may  have  been  the  origin 
or  foundation  of  the  law  as  to  enticing  of  servants,  and  whether 
it  be,  as  contended  by  the  plaintiff,  an  instance  and  breach  of 
a  wider  rule,  or  whether  it  be,  as  contended  by  the  defendant, 
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an  anomaly  and  exception  from  the  general  rule  of  law  on 
such  subjects,  it  must  now  be  considered  clear  law  that  a 
person  who  wrongfully  and  maliciously,  or,  which  is  the  same 
thing,  with  notice,  interrupts  the  relation  subsisting  between 
master  and  servant,  by  procuring  the  servant  to  depart  from 
the  master's  service,  or  by  harboring  or  keeping  him  as  serv- 
ant after  he  has  quitted  it,  and  during  the  time  stipulated 
for  as  the  period  of  service,  whereby  the  master  is  injured, 
commits  a  wrong  act  for  which  he  is  responsible  at  law. 
•  In  Walker  agt.  Cronin  (107  Jtfass.,  555)  it  was  held  that 
an  action  of  tort  may  be  maintained  upon  a  count  which 
alleges  that  the  plaintiff  was  a  manufacturer  of  shoes,  and  for 
the  prosecution  of  his  business  it  was  necessary  for  him  to 
employ  many  shoemakers ;  that  the  defendant,  well  knowing 
this,  did  unlawfully  and  without  justifiable  cause,  molest  him 
in  carrying  on  said  business,  with  the  unlawful  purpose  of 
preventing  him  from  carrying  it  on,  and  willfully  induced 
many  shoemakers  who  were  in  his  employment,  and  others 
who  were  about  to  enter  it,  to  abandon  it  without  his  consent 
and  against  his  will.  So,  also,  the  case  of  Hart  agt.  Aldridge, 
(Cowp.,  54),  and  Gunter  agt.  Astor  (4  J.  B.  Moore,  12). 

Many  other  cases  might  be  cited,  but  these  will  suffice  to 
show  that  elsewhere  than  in  this  state,  an  action  may  be  main- 
tained for  enticing  from  the  employment  of  a  party,  laborers 
who  are  not  of  a  class  of  domestic  servants. 

In  this  state  it  was  held,  in  the  year  1835,  in  the  case  of 
the  People  agt.  Fisher  (14  Wend.,  9)  that  a  conspiracy  of 
journeymen  workmen  of  any  trade  or  handicraft,  to  raise  their 
wages  by  entering  into  combinations  to  coerce  journeymen 
and  master  workmen  employed  in  the  same  trade  or 
business,  to  conform  to  rules  established  by  such  combina- 
tion for  the  purpose  of  regulating  the  price  of  labor,  and 
carrying  such  rates  into  effect  by  over  acts,  is  indictable  as  a 
misdemeanor.  In  that  case  it  appeared  that  the  coercion  con- 
sisted only  of  pains  and  penalties  which  the  defendants  had 
imposed  upon  one  of  their  number  for  violating  the  rules  of 
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their  association,  and  their  refusal  to  work  for  a  manufacturer 
who  had  employed  that  person  contrary  to  their  wishes. 
That  case  can  no  longer  be  deemed  to  be  the  law  of  this 
state,  since  the  passage  of  the  act  of  1870,  already  quoted, 
for  ,the  persons  there  indicted  seem  to  have  been  guilty  only 
of  peaceable  co-operation  for  the  purpose  of  maintaining  the 
rate  of  wages.  Can  the  effect  of  this  statute  be  avoided  by 
resorting  to  the  common  law-action  for  enticing  away  serv- 
ants ?  Under  the  facts  shown  in  this  case,  whatever  may  be 
the  proofs  when  the  case  comes  on  for  trial,  I  think  the  plain- 
tiff is  not  entitled  to  an  injunction  upon  that  theory. 

In  Haight  agt.  Bagley  (15  Barb.,  499)  it  was  intimated 
by  the  court  that  the  law  in  regard  to  enticing  a  servant  may 
have  had  its  origin  in  English  statutes ;  and  though  the  court 
seemed  to  think  that  the  English  cases  had  not  been  over- 
ruled in  this  country,  yet  in  the  case  then  in  hand,  the  court 
was  quite  careful  to  put  its  decision  wholly  upon  the  ground 
that  the  gravamen  of  the  action  was  the  trespass  upon  the 
plaintiff's  premises,  and  that  the  enticement  by  words  of  per- 
suasion was  mere  matter  of  aggravation  of  damages. 

The  case  of  Smith  agt.  Lyke  (15  Hun,  204:),  which  was  an 
action  to  recover  damages  for  enticing  away  the  plaintiff's 
wife,  it  was  held  that  the  good  faith  of  the  defendant  was 
involved,  and  that  if  he  acted  honestly,  though  mistakenly, 
there  could  be  no  recovery. 

As  is  well  known,  the  origin  of  this  kind  of  actions  was  at 
a  time  of  the  substantial  enslavement  of  domestic  servants, 
and  at  the  outset  it  proceeded  upon  the  theory  that  such  serv- 
ant had  not  freedom  of  action  which  is  conceded  to  that 
class  at  the  present  day  ;  yet,  in  one  way  or  another,  the  doc- 
trine has  been  extended,  as  has  been  shown  above,  not  only 
in  England,  but  in  parts  of  the  United  States,  to  cases  which 
in  its  inception  it  did  not  cover.  I  am  disinclined  to  extend, 
by  any  judgment  of  mine,  the  doctrine  of  recovery  for  entic- 
ing away  servants  where,  both  in  fact  and  theory,  the  person 
enticed  is  a  free  agent  to  come  and  go  as  he  will,  responsible 


176  NEW  YORK  PRACTICE  REPORTS. 

Johnston  Harvester  Company  agt.  Meinhardt. 

only,  like  other  persons,  for  the  violation  of  his  contract  or 
his  duty. 

The  controversy  between  capital  and  labor  has  been  con- 
stant, differing  only  in  intensity,  from  time  to  time,  for  at 
least  five  centuries  in  English  history.  The  statute  of  Ed- 
ward III,  known  as  the  statute  of  laborers,  in  the  year  1349, 
was  coarse  and  brutal  in  its  provisions,  and  was  designed  to 
meet  coarse  and  brutalized  conditions  of  society,  which  fol- 
lowed immediately  upon  the  ravages  of  the  plague.  English 
legislation  since  then  has  tended  to  bring  about  a  better  con- 
dition of  affairs  between  capital  and  labor. 

The  object  of  many  acts  passed  in  the  present  century  was 
to  fix  the  price  of  labor,  not  only  beyond  the  control  of  the 
laborer  himself,  but  also  beyond  the  control  of  the  employer  ; 
with  what  measure  of  success  it  is  not  necessary  for  me  here 
to  say.  But  I  apprehend  that  the  course  of  legislation  upon 
that  subject  in  this  state  has  been  wiser,  and  with  a  more  full 
and  accurate  knowledge  of  the  laws  of  political  economy. 
Indeed,  it  would  seem  that  the  wisest  rule  of  political  econ- 
omy would  demand  that  there  should  be  no  legislation  upon 
this  subject  beyond  preserving  both  employer  and  employed 
against  violence  and  breaches  of  the  peace,  or  acts  in  the 
nature  of  trespass,  which  have  a  tendency  to  bring  about 
breaches  of  the  peace. 

The  fact  that  there  are  vast  accumulations  of  capital 
directed  towards  the  development  of  the  resources  of  nature 
and  of  trade  in  this  country,  having  all  the  advantages  of 
aggregated  wealth,  would  probably,  if  not  certainly,  have  a 
tendency  to  induce  laborers  also  to  combine  for  their  own 
protection.  Capital  would  seek  to  obtain  the  cheapest  labor, 
and,  unless  resisted  by  something  more  than  the  old  methods 
before  the  breakdown  of  ancient  industrial  systems,  would 
almost  inevitably  succeed  in  disturbing  its  relationship  to 
labor,  to  the  detriment  of  the  community.  It  is,  I  think,  for 
such  reasons  that  trades  unions  were  organized,  and  for  such 
reason  is  it,  if  at  all,  that  their  policy  can,  on  principles  of 
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political  economy,  be  recognized  and  sustained.  The  com- 
bination of  workingmen  undoubtedly  permits  of  more  pro- 
longed contests  with  capital  than  formerly ;  but  capital,  by  com- 
bination also,  threatened  to  be  stronger  than  before.  It  is  by 
combination  in  trades  unions  that  laborers  possess  and  exercise 
some  control  over  the  wages  and  the  hours  of  labor ;  and  we 
have  the  authority  of  T.  E.  Cliff-Leslie,  professor  of  juris- 
prudence and  political  economy,  Queen's  University,  for  say- 
ing that  "  It  would  be.  nearer  the  truth  to  say  that  trades 
unionism  tends  to  prevent  disputes  with  the  employer,  rather 
than  to  make  the  common  allegation  that  it  promotes  them." 

The  fact  was  shown  in  evidence  before  the  British  royal 
commission  on  trades  unions,  which  reported  in  1869,  that 
there  had  been  fewer  disputes  with  employers,  and  greater 
permanence  in  the  rate  of  wages,  in  the  trades  with  the 
strongest  and  richest  and  most  extended  unions. 

Undoubtedly  if  capitalists  and  laborers  could  truly  see 
wherein  their  welfare  respectively  lies,  it  would  be  found 
that  there  was  an  inter-dependence  between  them,  and  that 
what  was  for  the  permanent  and  substantial  good  of  either 
would,  in  the  long  run,  be  for  the  benefit  of  both.  But,  in 
the  language  of  Mr.  Goldwin  Smith :  "  The  laborer  may  be 
forgiven  if  he  fails  fully  to  understand  that,  though  he 
receives  his  wages  from  the  hand  of  the  master,  his  real 
employer  is  the  community,  which  will  refuse,  and  cannot 
possibly  be  compelled,  to  give  a  higher  price,  for  the  pro- 
duct of  his  labor  than  it  can  afford ;  that  he,  as  a  member  of 
the  community  and  an  employer  in  his  turn,  offers  for  every 
product  of  labor  which  he  purchases  the  market  price  and 
no  more ;  and  that  if  he  persists  in  acting  on  the  opposite 
principle  where  his  own  work  is  concerned,  instead  of 
enforcing  an  exceptional  privilege,  he  will  ruin  his  own 
trade  "  (30  Contp.  Review,  531). 

Yet,  that  the  controversy  will  go  on  admits  of  no  doubt. 
The  direction  of  capital  will  be  turned  by  the  resistance  of 
labor,  and  labor  be  turned  by  the  exactions  of  capital,  for 
VOL.  LX  23 
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both,  under  a  well  recognized  law  of  political  economy,  will 
run  on  the  lines  of  the  least  resistance.  It  is  the  duty  of 
courts  and  of  peace  officers  to  see  to  it  that  such  controversy 
shall  not  result  in  breaches  of  the  peace,  or  in  such  acts  as 
may  tend  to  breaches  of  the  peace,  and  to  hold  alike  the 
employer  and  the  employed  to  the  payment  of  damages 
for  any  violation  of  contract,  and  to  responsibility  for  any 
acts  which  immediately  and  in  a  legal  sense  affect  the  rights 
of  either.  Beyond  that  I  am  not  disposed  to  go,  because 
that  is  as  far  as  the  case  presents  judicial  questions.  Further 
than  this,  let  the  law  of  supply  and  demand  govern  the  par- 
ties. The  field  open  to  either  is  wide. 

The  motion  for  an  injunction  during  the  pendency  of  the 
action  is  denied,  with  ten  dollars  costs. 


SUPKEME  COUKT. 
JOHN  FALLON  agt.  CHARLES  "W.  DURANT  and  others. 

Reply  —  When  denial  upon  information  and  belief  is  insufficient — Answer — 
Complaint —  Code  of  Civil  Procedure,  sections  493,  514. 

A,  denial  by  plaintiff  in  his  reply,  upon  information  and  belief,  of  allega- 
tions in  defendant's  answer,  is  insufficient  where  the  facts  set  up  in  the 
answer  are  clearly  within  the  plaintiff's  knowledge  as  appears  by  the 
averments  in  his  complaint. 

Special  Term,  December,  1880. 
DEMURRER  to  reply. 
Norwood  <&  Coggeshall,  for  demurrer. 
Walsh  da  Eckerson,  opposed. 
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VAN  VORST,  J.  —  The  plaintiff's  reply  is  clearly  insufficient. 
The  defense  in  the  answer,  to  which  the  reply  under  the  order 
of  the  court  was  interposed,  sets  up  facts  clearly  within  the 
plaintiff's  knowledge.  He  knew  when  the  injury  was  sus- 
tained by  himself,  for  he  has  clearly  stated  it  in  his  complaint 
By  his  reply  he  denies,  "  upon  information  and  belief,  each 
and  every  allegation  "  contained  in  the  answer  setting  up  the 
new  matter.  The  Code  does  not  authorize  a  denial  in  that 
form. 

Section  514,  which  applies  to  this  pleading,  provides  a  form 
of  denial.  It  must  contain  "  a  general  or  specific  denial  of 
each  material  allegation  controverted,"  or  "  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief"  (Code  Civil 
Procedure,  sec.  493). 

The  plaintiff  in  his  reply  fails  wholly  to  meet  the  require- 
ments of  the  Code  in  his  denial. 

I  do  not  mean  to  decide  that  a  party  cannot  deny  allega- 
tions contained  in  a  pleading  upon  information  and  belief. 
There  are  cases  when  such  method  of  denial  would  be  highly 
proper.  But  when,  as  is  manifest  in  this  case  from  the  alle- 
gations contained  in  his  complaint,  which  forms  a  part  of  the 
record  before  me,  he  attempts  to  deny  upon  information  and 
belief  facts  within  his  knowledge,  such  denial  must  in  law  be 
regarded  as  insufficient. 

The  question  could,  without  doubt,  have  been  raised  by  a 
motion  to  strike  out  the  pleading,  but  the  objection  may  also 
be  taken  by  demurrer. 

There  must  be  judgment  for  the  defendant  on  the  demurrer, 
with  liberty  to  the  plaintiff  to  amend  on  payment  of  costs. 
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SUPREME  COURT. 
J.  TINKEY  agt.  C.  A..  LANGDON. 

Practice — Supplementary  proceedings  —  Jurisdiction  and  power  of  county 
judge  as  to  appointment  of  receiver  in  —  Appeal — Irregularities  which  are 
waived  by  —  Contempt  —  Basis  for  imposition  of  fine. 

On  a  motion  to  set  aside  an  order  made  by  a  county  judge  appointing  a 
receiver  in  supplementary  proceedings  where  it  appeared  that  an  appeal 
was  taken  to  the  general  term  of  this  court,  which  appeal  is  still 
pending: 

Held,  that  such  appeal  must  be  deemed  to  be  a  waiver  of  such  irregulari- 
ties if  any  there  be,  as  are  not  brought  up  by  it  for  review,  and  as  to 
all  such  alleged  irregularities  and  improper  acts  of  the  county  judge  as 
are  covered  by  the  appeal,  they  will  be  considered  when  the  appeal  shall 
be  heard  at  general  term.  All  action  proper  to  be  taken  at  special 
term,  either  to  vacate  it  or  correct  it,  should  be  taken  before  the  bring- 
ing of  the  appeal  from  it  to  the  general  term. 

Where  an  order  was  made  by  a  county  judge  declaring  a  judgment- 
debtor  in  contempt,  the  order  being  made  on  the  return  of  an  order  to 
show  cause,  the  same  having  been  duly  served  on  the  debtor,  but  with- 
out his  presence  and  without  the  appearance  of  anyone  in  his  behalf: 

Held,  that  it  being  taken  against  the  debtor  by  default  it  was  competent 
for  him  to  move  to  set  it  aside  for  irregularity.  The  moving  party  was 
bound  to  make  a  case  for  the  granting  of  the  order  on  the  merits,  at 
least,  the  same  as  if  the  debtor  had  appeared  and  objected  to  the  pro- 
ceeding; and  if  he  failed  to  make  his  case  the  debtor  might  and  should 
move  to  set  the  order  aside  rather  than  to  appeal. 

Can  an  appeal  be  taken  from  an  order  obtained  by  default  for  non- 
appearance?  Qucere. 

Although  a  county  judge  may,  under  section  298  of  the  Code  of  Procedure, 
appoint  a  receiver  in  supplementary  proceedings,  it  seems  doubtful 
whether  he  is  authorized  by  law  to  order  a  conveyance  by  the  debtor  of 
his  property  to  a  receiver  or  to  direct  its  delivery  and  possession  to 
that  officer, 

To  punish  as  for  a  contempt  for  refusing  to  deliver  property  to  a  receiver, 
an  order  requiring  such  delivery  is  a  necessary  prerequisite.  A  simple 
demand  of  possession  is  not  sufficient. 

Where  the  order  appointing  the  receiver  directed  the  debtor  to  assign  and 
convey  his  lands  and  real  estate,  but  contained  no  directions  to  the 
debtor  to  surrender  its  possession: 


NEW  YORK  PRACTICE  REPORTS.  181 

Tinkey  agt.  Langdon. 

Held,  that  he  could  not  be  held  in  contempt  for  omitting  or  refusing  to  do 

what  had  not  been  commanded  or  required  of  him. 
In  contempt  proceedings  a  fine  cannot  be  properly  imposed  arbitrarily 

and  capriciously;  but  it  must  have  a  basis  upon  proof  of  damages  or 

injury. 

Saratoga  Special  Term,  August,  1880. 

BOCKES,  J.  —  Two  motions  were  made  in  this  cause  —  one 
to  set  aside  an  order  made  by  the  county  judge  of  Washington 
county  appointing  a  receiver  of  the  property  of  Langdon  in 
proceedings  supplementary  to  execution  based  on  a  judgment 
rendered  in  the  supreme  court,  the  other  to  set  aside  an  order 
to  show  cause  why  Langdon  should  not  be  punished  for  con- 
tempt, and,  also,  the  order  made  on  its  return  with  all 
proceedings  thereon,  which  latter  order  declared  said  Lang- 
don in  contempt  for  refusing  to  convey  his  real  property  to 
the  receiver,  and  for  refusing  to  deliver  to  the  latter  posses- 
sion of  both  his  real  and  personal  property,  and  by  which 
latter  order  a  fine  for  the  alleged  contempt  was  imposed  upon 
kim  of  $450,  with  thirty  dollars  costs  of  the  proceedings. 

These  motions  were  heard  together  substantially  as  one 
motion. 

As  to  the  order  appointing  a  receiver  it  appears  that  an 
appeal  was  taken  thereon  to  the  general  term  of  this  court, 
which  appeal  is  still  pending. 

This  appeal  must  be  deemed  to  be  a  waiver  of  such  irregu- 
larities, if  any  there  be,  as  are  not  brought  up  by  it  for  review ; 
and  as  to  all  such  alleged  irregularities  and  improper  acts  of 
the  county  judge  as  are  covered  by  the  appeal,  they  will  be 
considered  when  the  appeal  shall  be  heard  at  general  term. 
All  action  proper  to  be  taken  at  special  term,  either  to  vacate 
it  or  correct  it,  should  be  taken  before  the  bringing  of  the 
appeal  from  it  to  the  general  term.  The  motion  to  set  aside 
the  order  appointing  a  receiver  must  be  denied. 

The  important  question  here  to  be  decided,  as  I  think, 
relates  to  the  granting  of  this  order  by  the  county  judge 
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declaring  Langdon  in  contempt  for  the  cause  recited  in  the 
order,  and  imposing  a  fine  of  $450  therefor,  with  thirty  dol- 
lars costs  and  expenses  of  the  proceeding. 

This  order  was  made  on  the  return  of  an  order  to  show 
cause,  the  same  having  been  duly  served  on  the  debtor,  but 
without  his  presence  and  without  the  appearance  of  anyone 
in  his  behalf.  It  was  taken  against  the  debtor  by  default. 
This  being  so  it  was  competent  for  him  to  move  to  set  it  aside 
for  irregularity. 

The  moving  party  was  bound  to  make  a  case  for  the  grant- 
ing of  the  order  on  the  merits  at  least,  the  same  as  if  the 
debtor  had  appeared  and  objected  to  the  proceeding ;  and  if 
he  failed  to  make  his  case  the  debtor  might  and  should  move 
to  set  the  order  aside  rather  than  to  appeal,  if,  indeed,  he 
could  appeal  from  an  order  obtained  by  default  for  non- 
appearance. 

It  must  be  borne  in  mind  that  the  order  was  not  granted 
because  of  the  violation  of  an  injunction,  or  restraining  order 
made  in  proceedings  supplementary  to  execution,  but  for 
refusing  to  convey  real  property  to  the  receiver,  and  for  refus- 
ing to  deliver  possession  of  real  and  personal  property  to  that 
officer.  Such  was  the  alleged  ground  of  offense,  and  no  other. 

First.  There  is  a  serious  question  whether  the  county  judge 
had  any  power  to  order  the  conveyance  and  delivery  of  the 
property  by  the  debtor.  He  might  appoint  a  receiver  (Code, 
sec.  298),  but  had  he  any  authority  to  direct  the  conveyance 
and  delivery  of  the  debtor's  property  to  the  receiver? 

If  he  may  do  this  the  right  and  power  must  be  found  in 
some  statute,  as  he  is  confined  to  the  exercise  of  statutory 
authority.  This  right  and  power  rests  in  the  court  as  an  orig- 
inal inherent  power,  and  there  need  be  no  statute  expressly 
conferring  it.  By  virtue  of  this  inherent  power  the  court 
may  order  the  debtor  to  make  conveyance  and  delivery  of  his 
property  to  the  receiver,  and  may,  by  proceeding  for  contempt, 
compel  obedience  to  such  order.  The  cases  are  numerous 
wherein  this  power  has  been  exercised  by  the  court.  But 
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does  the  county  judge  who  derives  his  authority  from  the 
statute  possess  like  power  with  the  court  as  regards  the  sub- 
ject in  hand  ? 

It  is  said,  in  Pool  agt.  Saford  (14  Hun,  369),  "  a  judge  can 
appoint  a  receiver  because  the  statute  gives  the  power  (Code, 
sec.  298),  but  with  the  appointment  his  authority  over  the 
matter  ends."  I  find,  on  examination  of  the  cases,  that  the 
decisions  are  not  entirely  harmonious  on  this  question,  as  to  the 
power  of  a  county  judge  in  a  case  like  the  present ;  and,  inas- 
much as  I  am  of  the  opinion  that  the  order  must  be  set  aside  on 
other  grounds,  this  question  will  be  left  to  be  determined  when 
a  case  is  presented  which  must  turn  on  its  proper  disposition. 
Besides,  it  seems  probable  that  the  question  whether  the 
county  judge  is  authorized  by  law  to  order  a  conveyance  by 
the  debtor  of  his  property  to  a  receiver,  or  to  direct  its  delivery 
and  possession  to  that  officer,  whether  this  power  does  not 
inhere  in  the  court  alone,  will  be  up  on  the  appeal  from  the 
order  appointing  the  receiver  in  this  case. 

Therefore  I  deem  it  better  to  leave  it  for  consideration  at 
that  time.* 

Second.  The  debtor  was  held  in  contempt  for  refusing  "  to 
surrender  the  possession  of  his  lands  and  real  estate,  or  any 
part  thereof,  to  said  receiver,"  possession  having  been 
demanded  of  him. 

This  was  one  of  the  grounds  of  alleged  contempt.  But  he 
has  not  been  ordered  so  to  do,  as  I  can  learn  from  the  papers 
submitted  on  this  motion. 

The  order  appointing  the  receiver,  directed  the  debtor  to 
assign  and  convey  his  lands  and  real  estate,  but  it  contained 
no  direction  to  the  debtor  to  surrender  its  possession. 

He  could  not  be  held  in  contempt  for  omitting  or  for  refusing 
to  do  what  had  not  been  commanded  or  required  of  him.  It 
was  said  in  Watson  agt.  Fitzsimmons (15  Duer,  629-631)  "in 
refusing  to  deliver  his  property  to  the  receiver  he  (the  debtor) 

*The  appeal  was  dismissed  on  a  technical  point,  hence  this  question 
was  not  examined  at  general  term. 


184  NEW  YORK  PRACTICE  REPORTS. 

Tinkey  agt.  Langdon. 

has  not  disobeyed  any  order  of  the  court,  for  none  has  been 
made  requiring  him  so  to  deliver  it.  He  refused  to  do  that 
which  it  was  his  duty  to  do,  but  that  was  a  duty  resulting 
from  a  change  of  title  to  the  property,  produced  by  the 
appointment  of  a  receiver,  and  not  from  an  order  which  he  had 
refused  to  obey.  To  punish  as  for  a  contempt  for  refusing  to 
deliver  property  to  a  receiver,  an  order  requiring  such  delivery 
is  a  necessary  prerequisite." 

Third.  The  above  remarks  under  the  last  point,  with  the 
authority  there  cited,  apply  also  to  that  part  of  the  order 
which  declares  the  debtor  in  contempt  for  refusing  "to 
deliver  possession  of  his  personal  property."  The  order 
•appointing  the  receiver  contained  no  such  requirement. 

Fourth.  A  fine  was  imposed  of  $450,  with  thirty  dollars 
:costs,  and  expenses  of  the  proceedings.  Before  a  fine  exceed- 
ing $250  could  be  properly  imposed,  an  inquiry  should  have 
been  made  in  regard  to  the  amount  of  damages  caused  to  the 
complaining  party  by  reason  of  the  debtor's  alleged  miscon- 
duct. A  fine  cannot  be  properly  imposed  arbitrarily  and 
capriciously,  but  it  must  have  a  basis  upon  proof  of  damages 
or  injury  (Simmonds  agt.  Simmonds,  6  Weekly  Dig.,  263  ; 
Ludlow  agt.  Knox,  7  Abb.  [N.  #.],  412  ;  Clarice  agt.  Bennin- 
ger,  75  N.  Y.,  344).  No  inquiry  was  made  before  the  county 
judge  on  granting  the  order,  as  to  this  amount  of  damages 
caused  by  the  debtor's  alleged  misconduct.  The  order  was 
granted,  as  the  county  judge  states  (fols.  19,  20),  "  solely  on  the 
proofs  contained  in  the  within  papers,"  to-wit :  The  motion 
papers  before  him,  referred  to  in  his  order  to  show  cause, 
and  I  find  nothing  in  them  showing  damages  or  injury  caused 
by  the  alleged  misconduct  of  the  debtor  to  the  amount  of 
•$450,  or,  indeed,  to  any  appreciable  amount  whatever.  The 
imposition  of  the  fine  of  $450  seems  to  be  without  proof  in 
its  support.  Nor  can  this  objection  to  the  order  of  the 
county  judge  be  overcome  by  proof  now  submitted,  on  this 
motion  to  set  that  order  aside. 

Other    objections   besides  those  above  considered    were 
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argued  before  me  on  the  motion,  which,  in  view  of  the  con- 
clusions above  reached,  it  is  unnecessary  to  examine. 

The  order  of  the  county  judge,  adjudging  the  judgment 
debtor  guilty  of  contempt,  and  imposing  a  fine  of  $450 
therefor,  with  thirty  dollars  costs  and  expenses  of  the  pro- 
ceedings against  him,  must  be  vacated  and  set  aside. 

No  costs  of  motion  should  be  allowed  to  either  party,  inas- 
much as  one  motion  is  denied  and  the  other  granted. 


SUPREME  COUKT. 
THE  HEBKON  SOCIETY,  &c.,  agt.  SAMUEL  SCHOEN  and  others. 

The  mortgagor  of  mortgaged  premises,  who  died  seized  thereof,  left  by 
will  a  legacy  to  his  daughter  Cecelia,  not  making  it  a  charge  upon  the 
real  estate.  He  left  sufficient  personal  property  to  pay  the  legacies, 
and  bequeathed  the  "  remainder,"  including  the  real  estate,  to  his  sons. 

Held,  that  Cecelia  has  no  interest  in  the  mortgaged  premises,  and  was 
therefore  not  a  necessary  party  to  this  action  to  foreclose  the  mortgage. 

Held,  that  the  fact  that  the  executors  have  wasted  the  personal  property, 
and  have  neglected  to  pay  the  legacy,  cannot  charge  the  real  estate  with 
such  payment. 

Special  Term,  October)  1880. 

MOTION  to  set  aside  sale  made  under  a  decree  of  foreclosure, 
and  to  release  the  purchaser  upon  the  ground  that  the  defend- 
ant Cecelia  Schoen,  a  daughter  of  the  mortgagor,  being  an 
infant,  had  not  been  served  with  a  copy  of  the  summons,  and 
had  appeared  in  the  action,  not  by  a  guardian  ad  litem,  but 
by  attorney. 

M.  S.  Thompson,  for  motion. 

Max  Moses,  opposed. 
VOL.  LX  24 
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VAN  VORST,  J.  —  An  examination  of  the  papers  upon  this 
motion  leads  me  to  the  conclusion,  in  opposition  to  the  con- 
tention of  the  counsel  for  the  purchaser  at  the  sale  under 
the  judgment  of  foreclosure,  that  Cecelia  Schoen  has  no  inter- 
est in  the  mortgaged  premises,  and  was,  therefore,  not  a 
necessary  party  to  the  action,  and  the  failure  to  bring  her  in 
properly,  is  of  no  moment. 

The  mortgagor,  who  died  seized  of  the  mortgaged  premises, 
subject  to  the  mortgage,  by  his  last  will  and  testament  made 
certain  pecuniary  bequests,  among  which  was  one  to  his 
daughter  Cecelia  Schoen  of  $2,000.  It  is  supposed  by  the 
counsel  appearing  for  this  motion,  that  the  legacy  to  Cecelia 
was  made  a  charge  upon  the  testator's  real  estate.  The  will 
does  not  in  terms  so  charge  the  realty,  and  I  do  not  find  from 
an  examination  thereof  that  any  implication  arises  of  such 
intention. 

The  pecuniary  legacies  are  in  the  first  instance  payable  out 
of  the  personal  estate  (Manson  agt.  Manson,  S  Abbt.  H.  <?., 
123,  and  cases  there  cited). 

The  moving  papers  do  not  show  that  there  was  any  defi- 
ciency of  personal  assets  to  pay  the  legacies  in  full,  and,  on 
the  other  hand,  the  affidavits  in  opposition  do  state  that  the 
testator  left  sufficient  personal  property  to  pay  the  legacies. 

That,  it  appears  to  me,  disposes  of  the  question  and  rebuts 
any  presumption  that  the  testator  meant  to  burden  the  real 
estate  with  the  payment  of  legacies. 

It  is  charged,  however,  that  the  executors  have  wasted  the 
personal  property  and  have  neglected  to  pay  the  legacy  in 
question.  But  such  fact  cannot  charge  the  real  estate  with 
the  payment  of  this  bequest.  The  real  estate  passes,  by  a 
clause  in  the  will,  to  the  testator's  sons. 

It  is  true  that  the  gift  to  the  sons  is  of  the  "  remainder  "  of 
all  the  testator's  estate,  real  and  personal,  and  if  the  fact  had 
been  that  there  was  not  personal  property  sufficient  to  pay  the 
legacy  the  question  might,  perhaps,  have  arisen  (Kalbfleish 
agt.  Kalbfleish,  67  N.  Y.,  354).  Bat,  under  the  facts  above 


NEW  YORK  PRACTICE  REPORTS.  187 

Case  agt.  Osborn. 

stated,  it  is  not  perceived  that  Cecelia  Schoen  has  any  claim 
to  subject  the  realty  to  the  payment  of  her  legacy. 

If  the  executors  have  wasted  the  personal  estate,  her  claim 
is  against  them.  The  motion  is  denied,  with  costs,  and  the 
purchaser  must  complete  his  purchase. 


SUPKEME  COUET. 

LORENZO  CASE  AND  EDWARD  E.  CASE,  appellants,  agt.  JAMES 
OSBORN,  respondent. 

Interest  —  In  action  for  work  and  labor  done  and  materials  furnisTted,  from 
what  time  interest  to  be  allowed  —  Is  demand  necessary  to  entitle  plaintiff  to 
interest  from  time  of  completion  and  acceptance  of  job. 

In  an  action  for  work  and  labor  done  and  materials  furnished  where  the 
facts  as  proved  were  that  no  time  was  fixed  under  the  agreement  with 
plaintiff  when  the  job  was  to  be  completed  —  that  the  job  was  com- 
pleted and  accepted  by  the  defendant  September  9,  1874: 

Held,  that  the  bringing  of  suit  was  sufficient  demand  and  plaintiffs  were 
entitled  to  interest  from  that  time  at  least. 

On  the  above  facts  found  was  any  demand  necessary  to  entitle  the  plain- 
tiffs to  interest  on  the  amount  of  the  recovery  from  the  time  the  job 
was  completed  and  accepted  by  defendant?  Quaere. 

Fourth  Department,  General  Term,  January,  1880. 

THIS  action  was  brought  to  recover  for  work  and  labor 
done  and  for  materials  furnished  by  the  plaintiffs,  who  were 
copartners  and  doing  business  in  the  city  of  "Watertown  as 
carpenters  and  general  house-joiners,  in  repairing  a  dwelling- 
house  for  the  defendant.  The  case  was  referred  to  one  E.  C. 
Emerson,  as  referee,  and  tried  before  him.  In  his  report  the 
referee  found  as  facts :  That  the  work  was  all  done  and  mate- 
rials furnished  September  9,  1874,  and  that  on  the  same  day 
the  defendant  duly  accepted  said  work  and  materials  in  accord- 
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ance  with  the  terms  of  the  contract.  The  referee  also  found 
that  there  was  due  the  plaintiffs  on  that  day,  over  and  above  all 
set-offs  and  counter-claims,  the  sum  of  forty  seven  dollars  and 
fiixty-six  cents,  and  ordered  judgment  for  plaintiffs  and  against 
defendant  for  that  amount.  The  referee  also  found  that  there 
was  no  demand  made  by  plaintiffs  for  this  amount,  before 
bringing  the  action ;  that  the  claim  was  unliquidated ;  that  as 
matter  of  law  plaintiffs  were  not  entitled  to  interest. 

Anson  B.  Moore,  attorney  for  appellants. 

I.  The  referee  finds  as  facts :  1.  There  was  no  time  fixed 
under  the  agreement  with  plaintiff,  when  the  job  was  to  be 
completed.     2.  That  the  job  was  completed  and  accepted  by 
the  defendant  September  9,  1874.     On  the  facts  found  by  the 
referee  no  demand  was  necessary.     The  money  was  due  when 
the  job  was  completed  and  accepted  ;  and  the  plaintiffs  were 
entitled  to  interest  on  the  amount  found  due  them  from  that 
day,  September  9,  1874  (Freter  agt.  Heath,  11  Wend.,  479 ; 
Sill  agt.  Hall,  20  Wend.,  51 ;  Gillet  agt.  Van  Rensselaer,  15 
N.    T.   £.,   397;  2   Com.,  134;  20  N.    Y.  E.,  463-469; 
8  Sari.,  327-331).     (a)  For  refusing  to  allow  interest  to  the 
plaintiffs  on  the   amount,  forty-seven  dollars  and  sixty-six 
cents,  found  their  due  on  September  9,  1874,  the  judgment 
should  be  reversed. 

II.  If  a  demand  was  necessary  before  bringing  the  action 
to  entitle  the  plaintiffs  to  interest,  clearly  the  bringing  of  the 
action  was  a  sufficient  demand. 

Allowing  the  interest  on  plaintiffs'  claim  from  the  com- 
mencement of  the  action  to  the  time  of  filing  the  referee's 
report,  would  increase  the  damages  to  fifty-two  dollars  and 
eighty-six  cents,  and  plaintiffs  would  recover  the  full  costs  of 
the  action.  The  refusal  of  the  referee  to  thus  hold  and  decide 
is  error  for  which  the  judgment  should  be  reversed. 

III.  The  referee  erred  in  holding  that  no  demand  was  made 
before  bringing  the  action.     The  plaintiff  swore  to  a  demand, 
and  this  fact  was  not  denied  or  disputed  by  any  witness  on 
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the  trial,  yet  the  referee  rejected  this  evidence  and  found  that 
no  demand  was  made. 

Porter  &  Watts,  attorneys  for  respondent. 

I.  The  appellants  ask  for  a  reversal  of  the  judgment  in  this 
case,  on  the  sole  ground  that  the  referee  erred  in  refusing  to 
allow  interest  on  their  claim  from  the  date  of  the  completion 
and  acceptance  of  the  work,  September  9,  1874. 

The  plaintiffs  are  not  entitled  to  interest  upon  the  amount 
of  their  recovery  for  any  time,  prior  to  the  report  and  decision 
of  the  referee.  The  referee  so  decided,  and  upon  every  prin- 
ciple of  equity,  as  well  as  upon  the  law  and  facts  in  this  case, 
the  referee  is  right  (Gallop  agt.  Perue,  10  Hun,  525 ;  6  Cowen, 
193 ;  4  Cowen,  496 ;  3  Cowen,  393-425 ;  5  Cowen,  588 ; 
45  Barb.,  40 ;  61  Barb.,  180 ;  4  Barb.,  36 ;  20  Wend.,  52 ; 
17  Barb.,  454;  3  Johns.  Ch.,  587;  12  Johns.,  156;  7  Wend., 
178;  12  Abb.  [jf.  &],  240;  3  Sun,  218;  20  N.  Y.,  463;  45 
Jf.  Y.,  306 ;  60  N.  Y.,  106).  1.  The  amount  due  plaintiffs 
was  unliquidated  and  unsettled.  No  demand  of  payment  had 
been  made  by  plaintiffs  of  defendant,  and  the  referee  so  finds. 
The  referee  also  finds  that  no  time  of  payment  was  agreed 
upon  by  the  parties.  2.  Interest  is  simply  damages,  and 
when  allowed  it  is  only  as  damages.  It  is  submitted  that  the 
allowance  of  interest  in  any  case  is  largely  discretionary  with 
the  court  or  referee  before  whom  the  same  is  tried,  and  is  to 
be  determined  upon  the  facts  in  each  particular  case,  and  such 
determination  should  not  be  disturbed  unless  there  has  been 
gross  injustice  done. 

SMITH,  J.  —  Appeal  from  a  judgment  entered  on  the  report 
of  a  referee.  Action  for  work  and  labor.  The  referee  found 
in  plaintiffs'  favor  for  forty-seven  dollars  and  sixty-six  cents, 
but  denied  them  interest  on  the  ground  that  no  demand  was 
made  before  suit.  "We  think  he  erred  in  not  allowing  interest. 
Plaintiff  testified  that  he  called  on  defendant  about  six  weeks 
after  the  work  was  completed  and  defendant  said,  in  sub- 
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stance,  he  would  pay  it  when  he  got  ready.  Saw  him  once 
after  that  and  told  him  he  must  come  to  plaintiffs'  shop  and 
settle  the  matter,  and  he  made  no  answer.  This  testimony  is 
not  disputed.  Besides,  ic  is  proved  that  the  work  was  com- 
pleted and  accepted  in  September,  1874.  Further,  bringing 
suit  was  sufficient  demand,  and  plaintiffs'  were  entitled  to 
interest  from  that  time  at  least. 

Judgment  reversed  and  new  trial  ordered  before  another 
referee,  costs  to  abide  event. 

MULLIN,  P.  J.,  and  TALCOTT,  J.,  concur. 


K  Y.  COMMON  FLEAS. 

TEOW'S  PRINTING  AND  BOOKBINDING   COMPANY  agt.   JAMES 

W.  HABT. 

Attachment  —  Purchaser  of  attached  property  may  move  to  vacate — where 
motion  is  made  upon  tJie  papers  on  which  warrant  is  granted,  plaintiff 
cannot  put  in  additional  affidavits  in  support  of  attachment — An  affidavit 
is  insufficient  which  fails  to  state  that  plaintiff  is  entitled  to  recover  the  sum 
stated  over  and  above  all  counter-claims  known  to  him  —  Code  of  Civil  Pro- 
cedure, sections  636-682). 

A  purchaser,  from  a  defendant  in  an  action,  of  certain  property  against 
which  an  attachment  has  been  issued,  may,  under  section  682  of  the 
Code  of  Civil  Procedure,  move  to  vacate  the  attachment. 

The  attachment  was  properly  vacated,  on  the  ground  that  the  affidavit 
did  not  show  that  the  plaintiff  was  entitled  to  recover  a  sum  stated 
therein  over  and  above  all  counter-claims  known  to  him  (Code  of  Civil 
Procedure,  sec  636). 

Where  the  motion  to  vacate  the  attachment  is  made  upon  the  papers  on 
which  the  warrant  is  granted,  the  plaintiff  cannot  put  in  additional 
affidavits  in  support  of  the  attachment. 

General  Term,  December,  1880. 

APPEAL  by  plaintiff  from  order  of  special  term  of  Febru- 
ary 11,  1880,  vacating  attachment  issued  August  23,  1878, 
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against  the  defendant's  property  in  this  action,  under  section 
636  of  the  Code. 

The  motion  to  vacate  the  attachment  was  made  by  Nelson 
Sherwood,  a  purchaser  from  defendant  of  certain  real  estate, 
subject  to  the  lien  of  the  attachment. 

J.  F.  DALY,  J.  —  Any  person  who  has  acquired  a  lien  upon 
or  interest  in  the  defendant's  property  after  it  was  attached 
may,  at  any  time  before  the  actual  application  of  the  attached 
property  or  the  proceeds  thereof  to  the  payment  of  a  judg- 
ment recovered  in  the  action,  apply  to  vacate  or  modify  the 
warrant,  or  to  increase  the  security  given  by  the  plaintiff,  or 
for  one  or  more  of  those  forms  of  relief,  together  or  in  the 
alternative.  Such  are  the  broad  provisions  of  section  682  of 
the  Code,  and  they  are  broad  enough  to  include  purchasers, 
assignees  and  other  transferees  of  the  attached  property 
among  those  who  may  apply  to  vacate  the  attachment.  A 
subsequent  attaching  or  execution  creditor  may  be  described 
as  a  person  who  has  acquired  a  lien,  and  so  may  a  subsequent 
mortgagor ;  but  the  section  enumerates,  also,  the  persons  who 
may  have  acquired  an  interest  in  the  property,  and  the  inten- 
tion to  extend  the  benefits  of  the  provision  to  others  besides 
attaching  and  judgment  creditors  of  the  judgment  debtor  is 
manifest.  Any  arguments  based  upon  the  inconvenience  to 
the  plaintiff  arising  from  a  multitude  of  motions  on  the  part 
of  different  purchasers  of  portions  of  the  attached  property 
can  have  no  weight  against  a  plain  statutory  provision.  The 
section  under  consideration  (682)  has  received  no  interpreta- 
tion from  the  courts  as  yet,  in  so  far  as  the  point  above  dis- 
cussed is  concerned.  Judge  ANDEEWS,  in  Steuben  County 
Bank  agt.  Alberger  (56  How.,  245),  speaks  of  this  section  as 
extending  to  persons  having  liens  on  the  attached  property 
acquired  subsequent  to  the  attachment,  the  remedy  was  for- 
merly confined  to  the  defendant,  to  have  the  attachment  vacated 
on  motion,  and  speaks  of  the  section  providing  that  the  defend- 
ant, or  a  lienor,  *  *  *  may  apply,  and  makes  no  mention 
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of  purchasers  or  assignees  having  the  right.  But  the  point 
in  question  was  not  under  consideration.  The  moving  party 
in  that  case  was  a  judgment  creditor  of  the  defendant  in 
attachment. 

As  to  the  next  point  raised  by  appellant,  it  seems  clear  that 
a  purchaser  of  a  portion  of  the  attached  property  has  acquired 
an  interest  in  the  attached  property.  There  seems  to  be  no 
ground  for  holding  that  the  interest  mentioned  in  the  section 
must  embrace  all  the  property  attached.  Respondent  on  this 
question  refers  us  to  the  Royal  Insurance  Co.  agt.  Noble  (5 
Abb.  [N.  /&],  54),  but  that  case  determines  only  that  an  appli- 
cation by  the  defendant  to  procure  the  discharge  of  the  at- 
tachment by  giving  security  must  be  made  as  to  all  the 
attached  property ;  that  he  cannot  choose  what  portion  he 
will  release  and  give  security  for  that  portion  only  (old  Code, 
sec.  240,  241).  The  case  has  no  application  to  a  purchaser 
from  the  judgment  debtor  moving  to  vacate  the  attachment. 
The  new  Code  (section  687)  it  may  be  said,  passing,  now  per- 
mits defendant  to  obtain  the  discharge  of  the  attachment  as 
to  a  portion  of  the  attached  property  on  giving  an  under- 
taking. 

The  third  point  taken  on  the  appeal  is  that  the  judge,  at 
special  term,  should  have  received  the  additional  affidavits 
in  support  of  the  attachment,  which  plaintiff  offered  in 
answer  to  the  motion.  The  motion  was  made  on  the  affidavit 
on  which  the  attachment  was  granted  "  and  all  the  papers 
filed  and  served  in  said  attachment  proceedings  in  the  above 
action."  This  confined  the  papers  to  those  used  to  obtain  the 
warrant.  Appellant  argues  that  it  embraced  all  the  papers  in 
the  judgment  roll. 

The  notice,  however,  distinguishes  between  the  papers  in 
the  action  and  those  in  the  attachment  proceedings.  The 
Code  (section  636)  provides  what  must  be  shown  to  obtain 
the  warrant.  An  affidavit  and  an  undertaking  are  essential ; 
nothing  more.  The  motion  was  not  made  on  the  complaint 
nor  on  the  testimony  taken  on  the  application  for  judgment. 
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The  case  of  Ives  agt.  Holden  (14  Hun,  402)  is  clearly  dis- 
tinguishable from  this,  because  the  motion  there  was  made 
on  the  complaint  as  well  as  the  affidavit  for  attachment.  As 
the  motion  was  made  upon  the  papers  on  which  the  warrant 
was  granted,  the  plaintiff  could  not  put  in  additional  affida- 
vits in  support  of  the  attachment  (Code,  section  683;  Steu- 
ben  County  Bank  agt.  Alberger,  56  How.,  245).  / 

As  to  the  sufficiency  of  the  affidavit  upon  which  the  attach- 
ment was  granted,  the  decisions  are  conflicting  on  the  ques- 
tion whether  the  want  of  venue  makes  the  affidavit  a  nullity 
(Barnard  agt.  Darling,  1  Barb.  Ch.,  218 ;  Cook  agt.  Staats, 
18  Barb.  R.,  407) ;  but  the  absence  of  an  indispensable  alle- 
gation makes  the  affidavit  defective.  The  Code  (section  636) 
provides  that  the  affidavit  must  show  that  the  plaintiff  is  en- 
titled to  recover  a  sum  stated  therein  over  and  above  all 
counter-claims  known  to  him.  This  is  a  wholesome  pro- 
vision, and,  as  the  statute  must  be  strictly  observed,  the  alle- 
gation in  the  precise  form,  or  in  substance,  is  as  necessary  as 
the  statement  of  a  cause  of  action  or  of  the  grounds  on 
which  the  attachment  is  applied  for.  This  view  has  been 
taken  by  the  Supreme  Court  (Lyon  agt.  Blakesly,  19  Hun, 
299,  General  T.,  Second  Department,  1879).  The  allegation 
in  question  is  not  found  in  the  affidavit  of  Edward  Lange,  on 
which  the  attachment  was  issued,  and  the  attachment  was 
properly  vacated. 

The  order  should  be  affirmed,  with  costs. 

DALY,  C.  J.,  and  YAN  HOESEN,  J.,  concur. 
VOL.  LX  25 
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SUPKEME  COURT. 
Iii  the  Matter  of  PRAY. 

Habeas  corpus  —  custody  of  children. 

\ 

In  a  contest  between  husband  and  wife  for  the  custody  of  their  two 

children,  aged  five  and  six  years,  where  there  is  no  objection  to  the 
mother  personally,  it  is  for  the  welfare  of  the  children,  considering 
their  tender  years,  that  they  be  left  with  her.  An  inquiry  as  to  the 
.father's  illtreatment  of  his  wife  is  pertinent  as  bearing  upon  the  father's 
.right  to  take  the  children  from  their  mother, 

New  York  Chambers,  January,  1881. 

THIS  is  a  proceeding  by  habeas  corpus.  Upon  the  return 
to  the  writ  the  matter  was  referred  for  the  taking  of  evidence. 
The  referee  was  directed  to  report  thereon  with  his  opinion. 
The  object  of  the  proceeding  was  to  determine  the  father's 
right  to  the  control  of  his  two  children,  who  were  with  the 
mother.  The  motion  was  to  confirm  the  report  of  the  referee, 
who  had  decided  in  favor  of  the  father.  The  parents  were 
living  separate  and  apart. 

•8.  V.  J2.  Cooper,  for  motion. 
Roger  A.  Prior  ^  opposed. 

YAK  YOKST,  J.  —  I  cannot  accept  the  conclusion,  under  the 
facts  and  circumstances  of  this  case,  as  they  appear  by  the 
papers,  in  so  far  as  they  are  conceded,  that  the  father  is  abso- 
lutely entitled  to  take  to  himself  the  control  of  the  persons  of 
these  two  children  —  the  one  a  daughter,  aged  six  years,  and 
the  other  a  son,  aged  five  years. 

It  is  obvious  that  these  children  are  of  an  age  to  require  a 
mother's  care  and  training,  and,  if  there  is  no  objection  to  her 
personally,  I  am  of  opinion  that  it  would  be  for  the  true  inter- 
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est  of  the  children  that  they  should  secure  such  care  and  train- 
ing at  her  hands. 

The  referee  is  of  opinion  that  under  the  facts  both  parents 
are  irreproachable.  If  that  be  so,  it  might  well  be  urged  that 
as  far  as  the  welfare  of  the  children  is  concerned,  and  which 
is  the  matter,  considering  their  tender  years,  which  is  to  be 
now  chiefly  considered,  it  would  be  best  to  leave  them  with 
their  mother.  But  a  question  arose  before  the  referee  which 
I  apprehend  bears  upon  the  father's  right  to  take  from  their 
mother  the  personal  control  of  the  children. 

The  return  of  the  respondent  to  the  writ  of  habeas  corpus 
charges  the  relator  with  repeated  acts  of  brutality  towards  her 
without  any  justifying  cause,  if  a  cause  for  such  conduct 
could  in  any  case  be  supposed  to  exist.  The  relator  was  asked 
the  question,  "  Did  you  ever  strike  your  wife  ? "  This  ques- 
tion was  objected  to  as  "  irrelevant  and  as  not  bearing  on  the 
question  as  to  his  fitness  for  the  custody  of  the  children." 
The  objection  was  sustained  and  the  testimony  was  excluded. 

This  ruling,  I  think  was  erroneous.  The  question  was, 
without  doubt,  aske'd  to  sustain  the  charges  in  that  regard  con- 
tained in  the  return  to  the  writ  of  habeas  corpus.  The  inquiry 
was  proper,  and  bears  upon  the  question  of  the  fitness  and  pro- 
priety of  taking  these  children  from  a  mother  pronounced  by 
the  referee  to  be  irreproachable.  I  am  not  prepared  to  hold 
that  inquiry  as  to  the  conduct  of  a  husband  toward  his  wife, 
does  not  bear  upon  the  question  as  to  whether,  when  they  are 
living  in  a  state  of  separation,  he  should  take  from  her  the 
children  of  the  marriage  so  young  as  these  are  found  to  be. 
For  I  must  conclude  that  as  a  man  is  to  his  wife  in  this  regard, 
so  he  would  be  towards  his  children. 

As  an  inquiry  into  the  husband's  acts  and  conduct  in  this 
regard  will  bear  in  the  end  upon  the  question  in  issue,  the 
referee's  report  cannot  be  confirmed,  but  the  report  should  be 
sent  back  for  further  testimony. 
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SUPREME  COURT. 

FANNIE  McCoRMACK,  as  executrix,  and  another,  agt.  FANNIE 
MCCORMACK  and  others. 

Witt  —  Trust  estate  created  by  Witt  which  provides  for  accumulations  for 
benefit  of  adults  as  well  as  minors  is  void  —  Effect  where  annuity  to  widow 
is  also  charged  upon  real  estate  —  after-born  child. 

Though  where  a  trust  estate  created  by  will  provides  for  accumulations 
for  the  benefit  of  adults  as  well  as  minors,  it  is  void  under  the  provisions 
of  the  Revised  Statutes  —  yet,  where  an  annuity  to  the  widow,  pro- 
vided for  under  this  trust  estate  is  also  charged  upon  -the  real  estate, 
that  survives  the  failure  of  the  trust 

Such  annuity,  however,  is  subject  to  a  proportional  deduction  in  favor  of 
an  after-born  child,  who  takes  as  if  the  father  died  intestate. 

Special  Term,  November,  1880. 

Henry  E.  Knox,  for  plaintiff. 

Richard  E.  Knox,  for  adult  defendants. 

R.  Clarence  Dorselt,  guardian  ad  litem  for  infant  defendants. 

LAWRENCE,  J. —  It  is  conceded  by  all  the  counsel  in  this  case 
that  the  third  subdivision  of  the  testator's  will,  in  respect  to 
the  accumulation  of  the  rents,  profits  and  income  of  his  estate,  is 
in  violation  of  the  provisions  of  the  Revised  Statutes,  for  the 
reason  that  the  accumulation  is  for  the  benefit  of  adults  as 
well  as  minors.  In  that  conclusion  I  fully  concur  (See  2  R. 
S.,  1103,  sec.  37,  6th  ed. ;  2.  R.  S.,  1167,  sec.  3,  6th  ed. ; 
Mason  agt.  Jones,  2  Barb.,  230 ;  Boynton  agt.  Hoyt,  1  Denio, 
53  ;  Kilpatrick  agt.  Johnson,  15  N.  Y.,  326). 

I  have  also  concluded,  although  with  some  hesitation,  that 
the  provisions  in  favor  of  the  widow,  in  lieu  of  dower,  can  be 
upheld  notwithstanding  the  invalidity  of  the  third  clause  of 
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the  will.  In  the  first  part  of  his  will,  the  testator,  after  giving 
to  his  wife  the  dwelling-house  therein  mentioned,  with  certain 
personal  property,  declares  that  he  gives  to  her  an  annuity  of 
$8,000,  to  be  paid  to  her  in  equal  quarter  yearly  payments  of 
$2,000  each  during  her  natural  life,  the  first  payment  to  be  made 
in  three  months  after  my  death,  "  and  I  hereby  make  the  said 
annuity  a  charge  on  my  real  estate."  In  the  third  clause  of  the 
will,  he  gives,  devises  and  bequeaths  "  all  my  property  of  every 
kind  (not  hereinbefore  given  to  my  wife)  to  my  said  trustees,  and 
to  the  survivors  and  survivor  of  them,  in  trust,  to  receive  the 
rents,  profits  and  income  thereof,  during  the  lifetime  of  my  wife, 
and  until  my  youngest  child  shall  have  arrived  at  the  age  of 
twenty-one  years,  and  to  pay  and  apply  the  said  rents,  profits 
and  income  as  follows  : 

"  First.  To  pay  the  annuity  herein-above  given  to  my  wife." 

"  Secondly.  To  pay  to  each  of  my  children  when  they  shall 
respectively  arrive  at  the  age  of  twenty-one  years,  the  sum  of 
twenty  thousand  dollars." 

"  Thirdly.  When  my  youngest  child  shall  arrive  at  the  age 
of  twenty  one  years,  I  direct  my  said  trustees  and  the  survi- 
vors and  survivor  of  them,  to  pay  and  transfer  to  each  of  my 
six  children,  before  named,  the  one  equal  sixth  part  of  the 
property  then  held  in  trust,  including  any  accumulations, 
except  that  in  case  my  wife  shall  then  be  living,  my  said 
trustees  shall  then  retain  in  their  hands  sufficient  of  the  estate 
to  enable  them  to  provide  for  the  said  annuity  for  my  wife, 
and  the  portion  so  retained  shall  be  by  them  divided  and  paid 
to  my  children  in  equal  shares  at  the  death  of  my  wife." 

The  testator  then  gives  to  his  executors  a  power  of  sale,  and 
declares  that  in  case  the  income  from  his  estate  shall  not  be 
sufficient  to  pay  the  annuity  and  the  other  sums  directed  to  be 
paid,  the  trustees  are  authorized  to  use  so  much  of  the  capital 
as  may  be  necessary  for  that  purpose. 

At  the  time  the  will  was  executed,  as  the  evidence  shows, 
the  testator  valued  his  estate  at  between  $1,000,000  and 
$1,100,000.  At  his  death  it  was  valued  at  about  $240,000. 
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This  depreciation  in  value  was  evidently  not  within  the  testa- 
tor's contemplation.  His  supposition  seems  to  have  been  that 
the  income  from  the  estate  in  the  hands  of  his  trustees  would 
be  sufficient  not  only  to  defray  the  annuity  given  to  his  wife, 
but  also  to  pay  the  legacies  bequeathed  to  his  children. 

The  last  clause  of  the  will  appears  to  me  to  have  been 
inserted  by  the  testator  for  the  purpose  of  enabling  the 
trustees  to  meet  a  temporary,  not  a  permanent  deficiency  in 
the  income  from  his  estate.  However  that  may  be,  I  am  of 
the  opinion,  taking  all  the  provisions  of  the  will  into  considera- 
tion, that  the  primary  intention  of  the  testator  was  to  give  to 
his  wife,  in  lieu  of  her  dower,  the  dwelling-house  and  personal 
property  mentioned  in  the  will,  and  an  annuity  of  $8,000. 
And  for  the  purpose  of  avoiding  any  misapprehension  on 
this  point,  he  made  the  annuity  a  charge  on  his  lands.  It  is 
true  that  the  scheme  which  he  adopted  to  produce  a  sum  suffi- 
cient to  meet  the  annuity  has  failed,  for  the  reason  hereinbe- 
fore stated.  Should  the  annuity  therefore  fail,  the  testator 
having  distinctly  declared,  in  addition  to  the  provision  for 
raising  it  by  the  accumulation  of  the  rents,  profits  and  income 
of  the  estate,  that  it  should  be  a  charge  upon  his  lands  ?  I 
think  not.  In  Hone  agt.  Van  ISchaick  (7  Paige,  221)  the 
testator  devised  and  bequeathed  to  his  wife  the  use  of  his 
mansion-house  for  life,  together  with  his  furniture,  books, 
plate,  &c.,  and  an  annuity  of  $3,600,  in  lieu  of  dower,  and  then 
he  devised  and  bequeathed  all  his  estate,  real  and  personal,  to 
his  executors,  in  trust,  for  the  purposes  of  his  will,  and  upon 
certain  trusts,  which  the  chancellor  held  to  be  void.  But  the 
devise  and  bequest  to  the  widow  were  partially  upheld  on  the 
ground  that  they  were  not  connected  with  the  illegal  trusts 
and  limitations  of  the  will.  It  was  held  by  the  court  of 
appeals  in  Knox  agt.  Jones  (47  N.  Y.,  398)  that  a  void  trust, 
which  is  separable  from  other  valid  trusts,  may  be  cut  off 
when  the  trust  thus  defeated  is  independent  of  the  other  dis- 
positions of  the  will  and  subordinate  to  them  and  not  an  essen- 


NEW  YORK  PRACTICE  REPORTS.  199 

McCormack  agt.  McCormack. 

tial  part  of  the  general  scheme  (See,  also,  Manice  agt.  Manice, 
43  N.  Y.,  303). 

In  the  case  at  bar,  I  do  not  think  that  the  scheme  for  rais- 
ing the  amount  necessary  to  pay  the  annuity  is  so  intimately 
connected  with  the  gift  of  the  annuity  itself  that  the  latter 
cannot  stand  when  the  former  fails.  The  widow  will  there- 
fore be  entitled  to  elect  between  her  dower  rights  and  the 
provisions  of  the  will  made  in  lieu  thereof. 

By  the  birth  of  the  child,  Ethel  H.,  after  the  execution  of 
the  will,  the  testator,  in  my  opinion,  died  intestate  as  to  one- 
seventh  of  his  estate  (Sandford  agt.  Sandford,  4:  Hun,  753  ; 
3  R.  S.,  p.  64,  sec.  47). 

The  infant,  therefore,  inherited  one-seventh  of  the  testator's 
estate,  subject  to  her  mother's  right  of  dower  therein,  and  the 
annuity  of  the  mother  should,  I  think,  abate  one-seventh,  and 
she  should  have  her  dower  in  the  one-seventh  of  the  real 
estate  which  descends  to  the  infant  (Mitchell  agt.  Blaine,  5 
Paige,  388 ;  Sandford  agt.  Sandford,  4  Hun,  753). 

To  recapitulate,  I  am  of  the  opinion  that  all  of  the  provi- 
sions of  the  third  subdivision  of  the  will  are  void  for  the  rea- 
son above  stated ;  that  the  provisions  made  in  favor  of  the 
widow  in  lieu  of  dower  are  valid,  and  that  she  is  entitled  to 
elect  between  those  provisions  and  her  dower ;  that  the  child, 
Ethel  II.,  is  entitled  to  the  same  share  of  his  estate  as  she 
would  have  received  if  he  had  died  intestate ;  that,  except  so 
far  as  the  will  has  been  hereinbefore  declared  to  be  valid,  the 
testator  died  intestate. 

Decreed  accordingly. 

Findings  may  be  settled  on  two  days'  notice. 
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SUPREME  COURT. 
ABIGAL  ROBLIN  agt.  NELSON  LONG. 

Answer  —  when  sham  or  frivolous  —  Practice  as  to  —  Action  to  enforce  a 
foreign  judgment  —  When  answer  to  be  deemed  sham  and  frivolous  —  Juris- 
diction of  the  court  to  compel  a  defendant  to  convey  lands  which  are  beyond 
its  jurisdiction  —  Code  of  Civil  Procedure,  section  537. 

Under  section  247  of  the  Code  of  Procedure,  where  "  a  demurrer,  answer 
or  reply  is  frivolous,  the  party  prejudiced  thereby,  upon  a  previous  notice 
of  five  days,  may  apply  to  a  judge  of  the  court,  either  in  or  out  of  court, 
for  judgment  thereon,  and  judgment  may  be  given  accordingly."  This 
practice  is  not  changed,  but  remains  the  same  under  section  537  of  the 
Code  of  Civil  Procedure. 

In  an  action  brought  in  the  courts  of  this  state  to  enforce  the  judgment 
and  decrees  of  the  courts  of  a  foreign  state  or  country,  an  answer  deny- 
ing any  knowledge  or  information  sufficient  to  form  a  belief  as  to  all  the 
material  allegations  of  the  complaint  will  be  stricken  out  as  sham  where 
the  defendant  appeared  in  the  original  action. 

The  law  is  well  settled  in  this  country  that  courts  of  justice  in  one  state 
will,  out  of  comity,  enforce  the  laws  of  another  state  or  country  when, 
by  such  enforcement,  they  will  not  violate  their  own  laws  or  inflict 
injury  upon  some  one  of  their  own  citizens. 

This  court  having  acquired  jurisdiction  of  the  person  of  the  defendant,  it 
possesses  full  power  to  enforce  the  judgment  and  decree  of  the  chancery 
court  of  Canada,  to  the  extent  of  compelling  defendant  to  convey  the 
lands  mentioned  in  the  complaint,  though  the  same  are  situated  in  the 
Province  of  Canada  and  without  the  jurisdiction  of  this  court. 

Jefferson  Special  Term,  December,  1880. 

THIS  action  was  brought  to  enforce  a  judgment  and  decree 
of  the  court  of  chancery  of  the  Province  of  Ontario  and 
Dominion  of  Canada.  The  original  action  was  commenced  to 
compel  the  defendant  to  deliver  to  plaintiff  the  patent  of  cer- 
tain lands  situate  in  Shannonville  in  said  province.  The  com- 
plaint in  this  action  contained  a  certified  copy  of  the  decree 
of  the  foreign  court  of  chancery,  one  of  the  provisions  of 
which  was,  that  the  "  defendant  do  forthwith  deliver  to  the 
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plaintiff  the  patent  of  the  lands  and  premises  mentioned  and 
described  in  the  complaint,  and  that  said  defendant  do  forth- 
with pay  to  the  plaintiff  the  costs  of  the  action,  taxed  by  the 
registrar  at  $195.95."  The  defendant  appeared  in  the  foreign 
court  and  contested  the  plaintiff's  right  to  maintain  the  action, 
and  a  judgment  was  recovered  against  him  on  the  merits. 
The  defendant  left  Canada  and  came  to  this  state  without  com- 
plying with  the  terms  of  said  decree. 

This  action  was  commenced  by  the  personal  service  of  a 
summons  and  complaint  in  this  state.  The  defendant  appeared 
and  answered : 

1.  "  Defendant  denies  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  each  and  every  allegation  of  the 
complaint." 

2.  "The  defendent  denies,  on  his  information  and  belief, 
that  the  supreme  court  of  the  state  of  New  York  has  juris- 
diction to  enforce  the  decree  or  judgment  of  the  court  of 
chancery  of  the  Province  of  Ontario,  of  or  concerning  real  estate, 
situate   in  the   said   Province  of  Ontario,  or  of  any  action 
founded  upon  the  judgment  or  decree  of  said  court  concern- 
ing real  estate  situate  in  said  province." 

The  plaintiff  moved,  upon  the  pleadings  and  upon  an  exem- 
plified copy  of  the  foreign  judgment,  that  the  defendant's 
answer  herein  be  stricken  out  as  sham  and  frivolous,  and  that 
she  have  judgment  for  the  relief  demanded  in  the  complaint, 
with  ten  dollars  costs  of  the  motion,  and  for  such  other  relief 
as  the  court  might  deem  proper  to  grant. 

Anson  B.  Moore,  for  plaintiff. 

I.  The  answer  in  this  case  is  manifestly  sham  and  frivolous 
and  should  be  stricken  out,  and  judgment  ordered  for  the 
plaintiff  for  the  relief  demanded  in  the  complaint.  The  mov- 
ing papers  show,  and  it  is  indisputable  that  defendant 
appeared  in  the  foreign  court  of  chancery  by  attorney ;  that 
a  trial  was  had  on  the  merits,  and  judgment  passed  against 
him.  In  an  action  on  such  a  judgment  the  adjudication  of 
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the  foreign  court  is  conclusive  and  bars  a  defense  in  this  state 
(Lazier  agt.  Wescott,  26  N.  Y.  R.,  146 ;  Kerr  agt.  Kerr,  41 
N.  Y.  R.,  272). 

II.  The  first  count  in  the  answer  is  bad.     The  rule  is  well 
settled  in  this  state,  that  where  an  action  is  brought  to  enforce 
a  foreign  judgment  or  decree,  and  defendant's  answer  is  a  gen- 
eral denial  "  on  information  and  belief  "  merely,  the  same  will 
be  stricken  out,  on  motion,  as  sham  and  frivolous  (Beebee  agt. 
Marvin,  17  Abb.,  194 ;  Richardson  agt.  Wilton,  4  Sand/.,  708). 

III.  The  courts  of  this  state  possess  full  power  and  authority 
to  enforce  the  judgments  and  decrees  of  the  courts  of  foreign 
states  and  countries.     By  comity  of  nations,  where  jurisdiction 
is   obtained  of   the   person   of   defendant,  this  rule  will   be 
enforced  to  the  extent  of  compelling  defendant  to  convey  lands 
which  are  beyond  and  not  within  the  jurisdiction  of  this  court. 
"  When  the  defendant  in  the  action  is  liable  to  the  plaintiff, 
either  in  consequence  of  contract,  or  as  trustee,  or  as  holder  of 
a  legal  title  acquired  by  any  species  of  mala  fides  practiced  on 
the  plaintiff,  the  principles  of  equity  give  a  court  jurisdiction 
wherever    the  person  may  be  found,  and  the  circumstance 
that  a  question  of  title  may  be  involved  in  the  inquiry  and 
may  even  constitute  the  essential  point  on  which  the  case 
depends,  does  not  seem  sufficient  to  arrest  jurisdiction  "  (Mas- 
sie  agt.  Watts,  6  Crunch,  148).     In  McDowell  agt.  Read  (3 
Louisiana  Annual  R.,  391)  the  supreme  court  of  that  state 
held,  that  where  a  court  is  called  upon  to  enforce  a  right,  it 
may  avail  itself  of  its  jurisdiction  over  the  person  to  do  justice 
relative  to  a  subject-matter  beyond  its  jurisdiction,  though 
lands  be  affected  by  the  decree  (Gardner  agt.  Ogden,  22  N.  Y. 
R.,  327;  Dobson  agt.  Pearce,  12  N.  Y.  R.,  156;  Earl  of 
Derby  agt.  Duke  of  Athol,  1  Ves.  Sr.,  202;  Lord  Baltimore 
agt.  William  Penn,  \  Ves.  Sr.,  444;  Lord  Cranstown  agt. 
Johnson,  3  Ves.  Jr.,  170).     The  second  count  of  the  answer  is 
clearly  sham  and  frivolous  and  should  be  stricken  out  or  over- 
ruled, and  judgment  ordered  accordingly  (Old  Code,  sec.  247; 
Code  Civ.  Pro.,  sec.  537). 
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Watson  M.  Rogers,  for  defendant. 

I.  The  answer  sets  up  two  defenses :  (1.)  A  denial  of  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  all 
the  allegations  of  the  complaint.  (2.)  An  allegation  that  the 
matter  in  suit  pertains  to  real  estate  situate  in  the  Dominion 
of  Canada,  of  which  the  supreme  court  of  this  state  has  no 
jurisdiction.  (1.)  "  The  court  has  no  power  to  strike  out  as 
sham  an  answer  consisting  of  a  general  denial  of  the  mate- 
rial allegations  of  the  complaint "  (45  N.  Y.,  281) ;  nor  one 
which  denies  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  any  of  the  allegations  of  the  com- 
plaint (Grocers'  Bank  agt.  G1  Rorke,  6  Hun,  18).  Each  form 
of  the  denial  is  expressly  authorized  by  the  Code  (Code,  sec. 
500,  sub.  1 ;  Steele  agt.  Burk,  5  Abb.  &  C.,  88 ;  Metzey  agt. 
Burwell,  5  Abb.  N.  C.,  90).  An  answer  putting  in  issue  any 
allegation  is  not  "  sham "  (14  Barb.,  393).  (2.)  The  second 
answer  is  neither  sham  or  frivolous.  It  alleges  want  of  juris- 
diction in  the  courts  of  this  state  to  enforce  the  decree  of  a 
foreign  court,  with  reference  to  real  estate  situate  in  a  foreign 
country.  "A  frivolous  answer  is  one  so  clearly  and  palpably 
bad  as  to  require  no  argument  or  illustration  to  show  its  char- 
acter, and  which  would  be  pronounced  frivolous  and  indicative 
of  bad  faith  in  the  pleader,  "upon  a  bare  inspection"  (Per 
ALLEN,  J.,  53  N.  Y.,  499 ;  Strong  agt.  Spot  and  others,  12 
How.  Pr.,  544).  It  has  been  held  by  the  court  of  appeals 
that  the  courts  of  this  state  have  no  power  to  entertain  an 
action  for  the  conversion  of  telegraph  poles  (held  to  be  real 
property)  in  the  state  of  New  Jersey  (10  Weekly  Dig.,  113). 
"  It  is  true  that  foreign  courts  may  decree  the  performance  of 
contracts  relating  to  land,  without  their  jurisdiction  "  (DilJcen 
agt.  Watkins,  3  Sandf.  Chan.  R.,  185),  "but  such  a  decree 
can  only  be  enforced  against  the  person  of  the  defendant  in 
the  foreign  court  of  the  state  where  the  property  is  situated  " 
(Davis  agt.  Headly,  22  N.  J.  Eq.,  115,  cited  in  4  Waifs  A. 
and  D.,  191).  The  complaint  in  this  case  prays  that  a  decree 
of  a  Canada  court,  of  and  concerning  real  property  situate  in 
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that  country,  be  enforced  against  the  person  of  the  defendant 
here.  It  certainly  is  a  debatable  question  whether  that  can 
be  done,  and  where  it  becomes  debatable  the  answer  is  not 
u  frivolous." 

II.  The  motion  is  an  entire  one,  and  if  one  defense  is  good 
the  motion  will  be  denied  (53  N~.  Y.,  497,  supra). 

III.  The  motion  must  stand  or  fall  on  the  pleadings  alone 
(Cornwell  agt.  Burke,  14  fiarb.,  393).    (a)  Though  the  motion 
purports  to  be  founded  on  a  judgment  record,  no  copy  has 
been  served  and  it  cannot  be  considered  here  (6  How.,  182). 

MULLIN,  J.  —  Plaintiff  moves  for  judgment  in  this  case 
on  the  ground  that  defendant's  answer  is  sham  and  frivolous. 
This  practice  was  permissible  under  section  247,  Code  of  Pro- 
cedure. That  section  provides,  that  where  "  a  demurrer, 
answer  or  reply  is  frivolous,  the  party  prejudiced  thereby, 
upon  a  previous  notice  of  five  days,  may  apply  to  a  judge  of 
the  court,  either  in  or  out  of  court,  for  judgment  thereon, 
and  judgment  may  be  given  accordingly." 

This  practice  is  not  changed,  but  remains  the  same  under 
section  537  of  the  Code  of  Civil  Procedure  as  under  section 
247  of  the  old  Code. 

This  action  is  brought  to  enforce  the  judgment  and  decree  of 
the  court  of  chancery  of  the  Province  of  Ontario  and 
Dominion  of  Canada.  The  complaint  in  this  action,  which 
is  verified,  contains  a  certified  copy  of  the  chancery  decree ; 
by  this  record  it  appears  that  the  defendant  was  personally 
served  with  process  ;  that  he  appeared  by  attorney  in  said  court 
and  duly  answered ;  that  a  trial  was  there  had  on  the  merits, 
and  that  as  the  result  of  such  trial  a  judgment  was  rendered 
against  the  defendant.  The  defendant  now  comes  into  this 
court  and  serves  an  answer,  in  which  he  interposes  two 
defenses : 

1.  He  denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  all  the  allegations  of  the  complaint,  except 
the  allegation  of  defendant's  omission  and  refusal  to  pay  the 
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sum  of  $195.95,  that  being  the  amount  of  costs  entered  in 
the  foreign  decree. 

2.  That  the  matter  in  suit  pertains  to  real  estate  situate  in 
the  Dominion  of  Canada,  and  that  the  supreme  court  of  this 
state  has  no  jurisdiction  to  enforce  such  judgment  and  decree. 

The  first  count  of  defendant's  answer  is  manifestly  sham 
and  should  be  stricken  out.  In  this  class  of  cases,  brought 
in  the  courts  of  this  state  to  enforce  the  judgments  and 
decrees  of  the  courts  of  a  foreign  state  or  country,  an  answer 
denying  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  all  the  material  allegations  of  the  complaint,  will 
be  stricken  out  as  sham,  where  the  defendant  appeared  in 
the  original  action.  The  defendant  is  bound  to  know  whether 
in  such  a  case  process  was  served  on  him,  and  whether  he 
appeared  and  answered,  and  whether  judgment  was  rendered 
against  him  on  the  trial.  These  are  facts  which  the  defend- 
ant is  presumed  to  know,  and  his  denial  must  therefore  be 
positive  and  unequivocal,  and  not  upon  information  and 
belief.  Such  a  denial  is  equivocal  and  presumptively  inter- 
posed in  bad  faith. 

The  second  answer  is  clearly  frivolous.  The  law  is  well 
settled  in  this  country  that  courts  of  justice  in  one  state  will, 
out  of  comity,  enforce  the  laws  of  another  state  or  country, 
where  by  such  enforcement  they  will  not  violate  their  own 
laws  or  inflict  injury  upon  some  one  of  their  own  citizens. 
This  court  having  acquired  jurisdiction  of  the  person  of  the 
defendant,  it  possesses  full  power  to  enforce  the  judgment 
and  decree  of  the  chancery  court  of  Canada,  to  the  extent 
of  compelling  defendant  to  convey  the  lands  mentioned  in 
the  complaint  though  the  same  are  situated  in  the  Province 
of  Canada  and  without  the  jurisdiction  of  this  court. 

The  defendant's  answer  is  therefore  stricken  out  as  sham 
and  frivolous,  and  judgment  is  ordered  for  the  plaintiff  for 
the  relief  demanded  in  the  complaint  with  ten  dollars  costs  of 
this  motion 
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N.  Y.  COMMON  PLEAS. 
SUSAN  PECK  agt.  ANDREW  PECK. 

Marriage  —  Divorce  —  Prohibition  in  divorce  decrees  —  Laws  of  1879,  chapter 
321,  section  49 —  Rights  under,  saved  by  repealing  act  of  1880 —  Code  of 
Civil  Procedure,  section  1761. 

The  right  of  a  defendant  in  a  divorce  suit,  the  judgment  in  which  pro- 
hibited him  from  marrying  again,  to  make  application  under  section 
49  of  the  Laws  of  1879,  for  a  modification  of  such  judgment,  is  saved 
by  the  repealing  act  of  1880  ;  and  section  1761  of  the  Code  of  Civil 
Procedure,  containing  the  disqualification  upon  re-marriage  never 
became  operative  law,  except  as  modified  by  said  repealing  act. 

Special  Term,  January,  1881. 
II.  F.  Farnsworth,  for  motion. 

LARREMOKE,  J.  —  On  April  10,  1874,  a  decree  of  absolute 
divorce  was  granted  in  this  action  in  plaintiff's  favor,  in  pur- 
suance of  article  3,  section  1,  chapter  8,  part  2  of  the  Revised 
Statutes,  whereby  the  defendant  was  prohibited  from  marry- 
ing again  during  the  life  of  the  plaintiff.  She  remarried  on 
May  10,  1878,  and  is  now  living  in  the  marriage  relation  in 
the  city  of  New  York. 

By  chapter  321  of  the  Laws  of  1879,  section  49,  the  statute 
above  referred  to  was  amended  by  allowing  a  defendant  found 
guilty  of  adultery  in  a  divorce  suit,  after  the  expiration  of 
five  years  from  the  rendition  of  judgment  therein  and  remar- 
riage of  the  plaintiff,  to  make  appliaation  to  the  court  for  a 
modification  of  such  judgment  upon  satisfactory  proof  of  the 
facts  above  stated,  and  also  of  the  fact  of  defendant's  good 
conduct  since  judgment  was  rendered.  This  act  took  effect 
immediately. 

Such  application  and  proofs  have  been  produced  herein,  and 
it  would  appear  that  defendant  is  entitled  to  the  relief  sought. 
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The  plaintiff  has  had  due  notice  of  this  proceeding,  and  makes 
no  objection  thereto.  It  remains  to  consider  whether  or  not 
any  legal  impediment  is  interposed  by  section  1761  of  the 
Code  of  Civil  Procedure  (Session  Laws  1880,  chap.  178). 

This  section  would  seem  to  restore  the  prohibition  as  to 
remarriage  by  defendant  during  the  lifetime  of  the  plaintiff, 
and  is,  apparently,  inconsistent  with  section  49  of  the  Revised 
Statutes,  as  amended  by  chapter  321  of  the  Laws  of  1879.  If 
those  statutes  were  the  only  guide  to  their  own  construction, 
the  conclusion  would  follow  that  the  latest  utterance  of  the 
legislature  must  control,  and  the  former  act  would  be  repealed 
by  implication  (Livingston  agt.  Harris,  11  Wend.,  329 ; 
Warrington  agt.  Trustees  of  Rochester,  10  Wend.,  547 ;  Peo- 
ple ex  rel.  Foster  agt.  Bell,  46  N.  Y.,  57).  But  the  legisla- 
ture has  not  left  us  in  doubt  upon  this  subject,  for  at  the  same 
session  in  which  it  passed  section  1761  of  the  Code  of  Civil 
Procedure,  it  also,  on  May  10,  1880,  enacted  a  repealing  act, 
which  expressly  excepts  section  49  of  chapter  321  of  the  Laws 
of  1879. 

For  the  purpose  of  determining  the  effect  of  the  act  com- 
prising the  Code  of  Civil  Procedure  upon  other  acts,  and  the 
effect  of  other  acts  upon  it,  it  was  therein  especially  provided 
that  "  this  [that]  entire  act  is  deemed  to  have  been  enacted  on 
the  sixth  day  of  January,  in  the  year  1880,  and  all  acts  passed 
after  the  last  mentioned  date  are  to  have  the  same  effect  as  if 
they  were  passed  after  this  act"  (Section  3355  Code  Civil 
Procedure]. 

Moreover,  said  act,  comprising  such  Code  of  Civil  Procedure, 
was  not  returned  by  the  governor  within  the  time  prescribed, 
and  it  became  a  law  without  his  signature  on  May  6,  1880 
(Session  Laws,  1880,  vol.  2,  sec.  1),  whereas  the  repealing  act 
appears  to  have  been  approved  by  the  governor,  May  10,  1880 
(Laws,  1880,  vol.  1,  sec.  367),  and  thereby  became  the  later  act. 

I  cannot  disregard  the  manifest  intention  of  the  legislature 
as  expressed  by  the  repealing  act.  Repeals  by  implication  are 
not  favored,  and  acts  by  the  governing  power,  not  absolutely 
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inconsistent  or  repugnant,  should  be  construed  in  harmony 
with  each  other  (JRex  agt.  Justices  of  Middlesex,  2  Barn.  (& 
Adolph.,  818 ;  Viners  Abr.,  132,  575 ;  McCartree  agt.  -Orphan 
Asylum,  9  Cow.,  437  ;  Mayor  agt.  Walker,  4  E.  D.  Smith, 
258;  Wallace  agt.  Bassett,  41  Barb.,  92;  Smith  agt.  The 
People,  <&c.,  47  N.  T.,  333 ;  Heckman  agt.  Pinckney,  6  Abb. 
New  Cases,  371,  affirmed  by  Court  of  Appeals  ;  Bowen  agt. 
Lease,  5  HiM,  321 ;  PeopZtf  agt.  Dening,  1  JK&,  271 ;  Van 
Rensselaer  agt.  Snyder,  9  Barb.,  302 ;  Hayes  agt.  Symonds, 
9  ^7-5.,  260 ;  Powers  agt.  Shepard,  48  ^.  I7".,  540-4). 

Section  1761  of  the  Code  of  Civil  Procedure  and  said 
repealing  act  both  took  effect  September  1,  1880  (sec.  3356 
Code ;  sec.  5,  chapter  245,  wZ.  1,  Laws  1880),  so  that  said 
section  containing  the  disqualification  upon  remarriage  never 
became  operative  law,  except  as  modified  by  said  repealing  act. 

The  defendant's  right  to  the  relief  sought  herein  existed 
prior  to  September  1, 1880 ;  it  was  saved  by  the  repealing  act ; 
it  is  not  necessarily  inconsistent  with  or  repugnant  to  section 
1761  of  the  Code,  and  this  application  should  be  granted. 


SUPEEME  COUKT. 

HENRIETTA  ABRAHAMS,   respondent,  agt.  CHARLES   B.  BEN- 
SEN,  survivor,  appellant. 

Venue  —  Where  place  of  trial  has  been  changed  on  application  of  a  codefendant, 
and  acquiesced  in  by  the  sheriff,  the  other  defendant,  under  what  circum- 
stances it  witt  be  retransferred  on  application  of  defendant  sheriff. 

Where  the  place  of  trial  of  an  action,  begun  in  Rockland  county,  against 
the  sheriff  of  that  county,  and  a  codefendant,  for  acts  done  by  the 
sheriff  in  his  official  character,  has  been  changed  on  application  of  the 
codefendant,  acquiesced  in  by  the  sheriff  to  New  York,  and  the 
case  has  been  there  tried  twice,  yet  it  being  now  shown  that  the  code- 
fendant has  died  insolvent;  that  the  cause  of  action  arose  in  Rockland 
county;  that  both  parties  and  a  large  number  of  the  witnesses  reside 
there,  and  considering  the  condition  of  the  calendar  in  the  two  counties: 
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Held,  that  the  action,  on  application  of  defendant,  should  be  retransferred 
to  Rockland  county,  as  well  for  the  public  interests  as  for  the  private 
interests  of  the  parties. 

First  Department,  General  Term,  May,  1880.  Adjourned 
to  September  7,  1880,  when  the  application  was  argiwd  and 
decided  November,  1880. 

APPEAL  from  an  order  of  the  special  term  denying  a 
motion  to  change  the  place  of  trial  from  the  county  of  New 
York  to  the  county  of  Rockland. 

The  action  was  brought  in  Rockland  county,  in  July,  1875, 
against  Elkin  Hyman  and  Charles  B.  Bensen,  to  recover 
$6,000  damages  for  a  trespass  in  taking  the  property  of  the 
plaintiff.  Bensen  was  then  sheriff  of  Rockland  county,  and 
Hyman  obtained  an  attachment  against  the  property  of 
Abrahams,  otherwise  calling  himself  S.  L.  Goldberg,  the 
husband  of  the  plaintiff,  and  directed  it  to  Mr.  Bensen  as 
sheriff,  who,  by  virtue  of  which  took  certain  property  in  the 
town  of  Haverstraw,  Rockland  county,  which  the  plaintiff 
claimed  was  her  property. 

The  answer  of  Hyman  charged  that  it  was  not  her  prop- 
erty ;  that  her  husband  had  done  business  under  the  name 
of  S.  L.  Goldberg ;  had  failed  ;  had  clandestinely  disappeared 
from  his  creditors,  and  was  found  two  years  afterwards  at 
Haverstraw,  doing  business  in  his  wife's  name ;  and  that 
there  was  fraud  and  collusion  between  the  plaintiff  and  her 
husband  to  cheat  and  defraud  his  creditors,  and  to  hide  his 
property  from  them. 

The  sheriff  knowing  nothing  of  these  matters  interposed 
the  usual  answer,  that  he  had  taken  the  property  by  virtue 
of  legal  process  directed  to  him  as  sheriff,  and  relied  upon 
the  answer  of  his  codefendant  as  to  the  fraud  and  justifi- 
cation. 

Mr.  Hyman  obtained  a  verdict  and  judgment  in  his  action 
against  plaintiff's  husband,  after  a  trial  before  a  jury ;  execu- 
tion was  issued  to  sheriff  Benson;  the  property  sold,  the 
VOL.  LIX  27 
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proceeds  paid  to  Mr.  Hyman,  and  the  sheriff  paid  his  legal 
fees.  For  a  time  both  Hyman  and  Bensen  were  represented 
by  George  F.  Langbein,  Esq.,  as  their  attorney,  but  shortly 
after  Hyman  had  an  attorney  substituted  for  himself,  and 
moved  to  change  the  place  of  trial  from  Rockland  county 
to  New  York  county  for  the  convenience  of  his  witnesses, 
without  giving  any  notice  thereof  to  Mr.  Bensen.  This 
motion  the  plaintiff  opposed,  she  making  an  affidavit  that  it 
was  for  the  convenience  of  her  witnesses  to  have  the  trial  in 
Kockland  county.  Mr.  Hyman  succeeded,  and  the  place  of 
trial  was  changed  to  New  York  county,  Mr.  Bensen  having 
received  no  notice,  and  not  appearing  or  being  heard  on  the 
motion ;  neither  was  a  copy  of  the  order  ever  served  upon 
him  or  his  attorney. 

After  that  Hyman  went  to  Denver  city,  Colorado  ter- 
ritory, very  sick  in  health,  and  pecuniarily  worthless.  Plain- 
tiff took  an  inquest  in  New  York  county,  which  was  opened 
by  Mr.  Bensen,  who  prepared  to  defend  in  chief.  Mr. 
Hyman  refused  to  leave  Denver  city  unless  the  trial  was  had 
in  New  York  county.  A  trial  was  then  had  in  New  York 
•county  before  justice  DONOHUE  and  a  jury,  commencing 
January  29,  1878,  and  ending  March  5,  1878,  over  one 
month,  the  trial  occupying  ten  actual  days.  The  jury  failed 
to  agree  upon  a  verdict. 

Mr.  Hyman  then  died,  May  1,  1878.  Whereupon  Mr. 
Bensen  made  a  motion  to  change  the  place  of  trial  back  to 
Rockland  county  upon  the  facts  showing  the  illegality  of  the 
order  removing  it.  This  motion  was  denied  upon  the  ground 
that  it  must  be  made  and  heard  in  the  second  department. 

Upon  the  motion  being  made  there,  judge  DYKMAN  set 
aside  the  order  as  null  and  void,  holding  that  Mr.  Bensen 
had  never  had  his  day  in  court  concerning  it,  thus  removing 
the  place  of  trial  back  to  Rockland  county.  From  this  order 
the  plaintiff  appealed,  and  the  general  term,  sitting  at  Brook- 
lyn, reversed  the  order  of  judge  DYKEMAN.  The  defendant 
Bensen  then  appealed  to  the  court  of  appeals,  and  that  court 
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dismisssed  the  appeal  upon  the  ground  that  he  had  acquiesced 
in  the  illegal  order  by  going  to  trial  upon  it  (See  the  appeal 
reported  in  76  N.  Y.  Reps.,  p.  629).  Another  trial  was 
then  had  in  New  York  county  before  justice  LAWRENCE  and 
a  jury,  commencing  December  3,  1879,  and  ending  Decem- 
ber 12,  1879,  lasting  full  nine  days,  when  the  jury  for  the 
second  time  failed  to  agree  upon  a  verdict.  Justice  LAW- 
KENCE  said  to  counsel  in  discharging  the  jury  :  "  It  would 
be  cheaper  for  the  county  of  New  York,  and  it  would  save 
money,  to  pay  the  plaintiff's  claim,  rather  than  have  the 
expense  of  another  trial." 

Mr.  Bensen  then  moved,  upon  all  these  facts,  to  change  the 
place  of  trial  back  to  Rockland  county,  claiming  that  he  had 
been  put  to  enormous  expense  and  to  very  great  inconveni- 
ence to  himself  and  his  witnesses,  by  reason  of  the  two  trials 
in  New  York  county ;  that  the  plaintiff  and  her  attorney,  the 
defendant  and  his  counsel,  Cornelius  Hoffman,  Esq.,  and  a 
majority  of  the  witnesses,  resided  at  Haverstraw  and  Nyack, 
and  other  places  in  Rockland  county,  and  that  another  trial  in 
New  York  county  would  be  a  terrible  strain  upon  him,  and 
would  be  very  expensive  and  of  great  inconvenience  to  these 
numerous  witnesses ;  that  many  of  them  were  public  officials, 
a  justice  of  the  court  of  sessions,  a  justice  of  the  peace,  and 
lawyers  and  merchants  of  Haverstraw ;  that  he  had  had 
great  labor,  trouble,  and  difficulty  to  keep  all  these  witnesses' 
in  New  York  county  continuously  so  many  days,  and  was 
often  in  jeopardy  of  losing  their  testimony ;  he  dreaded  that, 
upon  a  third  trial  in  New  York  county,  he  would  lose  the 
testimony  of  some  of  them  and  have  greater  trouble,  diffi- 
culty, inconvenience  and  expense  than  he  had  before,  and 
gave  some  instances  of  facts  of  some  of  the  witnesses  refus- 
ing to  attend  in  New  York  a  third  time  for  a  third  trial. 

This  motion  was  denied,  upon  the  ground  that  the  decision 
of  the  motion  in  the  second  department  disposed  of  this,  and 
from  this  order  Mr.  Bensen  appealed. 
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George  F.  Langbein,   attorney    and  counsel    for    sheriff 
Bensen,  made  and  argued  the  following  points : 

I.  This  motion  was  founded  on  facts  occurring  after  the 
decision  in  the  second  department.     That  motion  was  to  set 
aside  the  order  removing  the  trial  to  New  York  county  as 
null  and  void,  and  not  to  change  it  back  to  Rockland  county 
for  the  convenience  of  witnesses  ;  that  Mr.  Bensen  had  never 
had  a  hearing  upon  such  a  motion,  and  that  not  even  upon 
this  motion  had  this  been  passed  upon,  but  it  had  been  denied 
upon  the  erroneous  idea  that  it  has  been  passed  upon  by  the 
decision  in  the  second  department.     This  was  a  motion  to 
save  the  expense  and  inconvenience  of  a  third  trial  in  New 
York  county. 

II.  That  the  convenience  of  witnesses  and  ends  of  justice 
demand  a  change  of  trial  to  Rockland  county,  pursuant  to 
section  987,  subdivision  3  of  the  Code  of  Civil  Procedure. 
The  plaintiff  herself  had  opposed  the  change  from  Rockland 
county  to  New  York  county,  upon  the  motion  of  Mr.  Hyman, 
upon  the  ground  of  the  convenience  of  her  witnesses,  although 
she  now  opposed  it  and  now  claimed  otherwise.     That  her 
present  affidavit  was  inconsistent  with  her  former  affidavit, 
which  had  showed  seventeen  witnesses  residing  in  Rockland 
county,  while  she  only  made  out  seven  now,  while  twelve 
witnesses  of  the  defendant  lived  in  the  same  county,  and  that 
it  now  appeared  that  nineteen  witnesses,  living,  residing  and 
doing  business  in  the  towns  in  Rockland  county,  had  been 
examined  upon  the  two  trials,  and  would  have  to  be  examined 
on  the  third  trial,  many  of  them  being  public  officers  whose 
time,  labor  and  presence  was  required  in  the  public  service 
by  the  people  of  Rockland  county. 

III.  The  ends  of  justice  will  be  promoted  by  a  change  of 
the  place  of  trial  to  Rockland  county.     (1.)  Mr.  Bensen  had 
the  expense  and  inconvenience  of  himself  and  his  witnesses 
away  from  home  for  two  trials  in  New  York  county.     (2.) 
He  had  an  absolute  statutory  right  to  have  the  trial  in  Rock- 
land  county.     (3.)  The  act  occurred  there.     (4.)  It  was  done 
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by  him  as  sheriff  by  virtue  of  his  office.  (5.)  The  place  of 
trial  had  been  fixed  by  the  complaint  in  Rockland  county. 
(6.)  The  action  had  been  noticed  for  trial  there.  (7.)  The 
plaintiff  and  her  lawyer,  and  the  defendant  and  his  counsel, 
reside  there.  (8.)  Seven  of  plaintiff's  witnesses  and  twelve 
of  defendant's  witnesses  reside  there.  (9.)  A  trial  in  Rock- 
land  county  will  be  less  expensive  and  more  agreeable  and 
convenient  to  the  witnesses.  (10.)  Mr.  Bensen  would  not  be 
in  jeopardy  of  losing  the  testimony  of  any  of  his  witnesses. 
(11.)  Two  New  York  county  juries  have  failed  to  agree  upon 
a  verdict.  (12.)  A  jury  of  Rockland  county  citizens  can  best 
determine  the  credibility  of  the  Rockland  county  witnesses. 
(13.)  It  will  be  a  great  saving  of  expense  to  the  county  of 
New  York,  and  great  convenience  to  suitors  in  the  New  York 
circuit,  whose  cases  have  been  delayed  for  weeks  at  a  time,  to 
have  this  case  next  tried  in  Rocklaud  county.  (14.)  From  the 
nature  and  facts,  and  the  peculiarities  of  this  case,  the  trial 
should  be  had  in  Rockland  county.  (15.)  New  York  county 
has  had  the  expense  of  two  trials  without  result ;  now  let  the 
county  of  Rockland,  which  should  rightfully  have  had  the 
expenses,  have  the  expense  of  the  third  trial  as  a  matter  of 
justice  and  convenience  to  the  county  of  New  York.  (16.) 
Justice  LAWRENCE  said  it  would  be  cheaper  for  the  county  of 
New  York  to  pay  the  claim  than  have  another  trial  here. 
(17.)  There  is  no  claim  or  pretense  that  the  plaintiff  will  not 
have  a  fair,  impartial  trial  before  a  court  and  jury  in  Rockland 
county,  or  that  any  injustice  will  be  done  her. 

IV.  The  change  of  the  place  of  trial  was  in  the  discretion 
of  the  court.  The  plaintiff  has  had  two  chances  before  New 
York  county  juries.  Mr.  Bensen  should  now  have  a  chance 
before  a  jury  in  Rockland  county,  where  the  trial  by  right 
belonged.  The  plaintiff's  two  opportunities  in  New  York 
county  have  nearly  ruined  Mr.  Bensen  in  expense  in  a  matter 
in  which  he  had  no  interest  except  as  an  officer  of  the  govern- 
ment in  obeying  a  mandate  of  this  court.  For  this  he  received 
only  his  legal  fees  and  he  has  no  indemnity.  The  whole  case 
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is  a  Rockland  county  affair  and  it  will  be  an  act  of  justice  to 
Mr.  Bensen  to  have  the  case  disposed  of  in  the  county  and  by 
the  county  where  the  trouble  originated.  In  view  of  all  the 
facts,  he  begs  this  court  to  exercise  its  discretionary  power  in 
his  favor  and  further  the  "  ends  of  justice  "  by  relieving  him 
from  the  oppressive  burthen  of  a  third  trial  in  New  York 
county.  Even  public  interests,  considering  the  over-crowded 
condition  of  our  circuit  calendars,  requires  it;  convenience, 
expediency  and  the  public  interests  will  be  better  subserved 
by  the  trial  of  this  action  in  Rockland  county  rather  than  in 
New  York  county. 

George  W.  Weiant,  attorney  for  the  plaintiff,  of  Haverstraw, 
Rockland  county,  and  George  H.  Forster,  of  counsel,  of  New 
York,  in  opposition,  made  and  argued  the  following  points  : 

I.  The  question  is  resjudicata.     1st.  The  order  removing 
the  case  to  New  York  county  made  by  judge  TAPPAN,  Decem- 
ber 14,  1875.     2d.  The  order  of  judge  DONOHUE  refusing  a 
change,  June  5, 1878.     3d.  The  order  of  the  general  term,  sec- 
ond department,  December  13, 1878.     4th.  The  order  of  the 
court  of  appeals  sustaining  the  general  term.     Either  of  these 
orders  is  conclusive  of  the  place  of  trial.     After  three  determ- 
inations of  the  question,  the  defendant  is  legally  bound  to  be 
satisfied. 

II.  The  order  of  December  14,  1875,  removing  the  place 
of  trial  to  New  York  county  was  not  appealed  from.     It  was 
acquiesced  in  for  more  than  two  years,  and  then,  when  ques- 
tioned, was  sustained  by  the  general  term.     Motions  were 
made  in  New  York  county.     Sheriff  Bensen's  answer  was 
amended  there  and  two  trials  had  there.     He  could  not  wait 
for  years  and  then,  when  it  suited  his  purposes,  ask  the  court 
to  change  the  place  of  trial.     There  was  a  judgment  against 
Hyman  here  which  he  had  never  opened. 

II L  As  to  the  witnesses  who  reside  at  Haverstraw,  it  was 
more  convenient  and  less  expensive  to  attend  a  trial  at  New 
York  city  than  at  New  City,  in  Rockland  county.  The  trials 
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of  the  case  and  the  witnesses  examined  show  that  a  majority 
of  them  reside  in  New  York  or  Westchester  county. 

IV.  After  sheriff  Bensen's  acquiescence  in  the  orders  of 
December  14,  1875,  June   5   and   December  13,  1878,  his 
change  of  purpose  does  not  justify  any  further  action  by  the 
court. 

V.  No  demand  to  change  the  place  of  trial  back  to  Rock- 
land  was  ever  made. 

VI.  On  the  merits,  the  order  of  judge  DONOHUE  appealed 
from  was  right.     The  proceedings  in  the  second  department, 
following  the  order  of  June  5,  1878,  were  not  only  conclu- 
sive upon  him,  but  rightfully  disposed  of  the  question.     The 
merits  have  been  passed  on  more  than  once ;  but  if  they  were 
open  (as  they  are  not),  the  place  of   trial  should  not  be 
changed. 

DAVIS,  P.  J.  —  This  action  was  brought  in  Rockland 
county,  the  plaintiff  and  the  surviving  defendant  residing 
there.  The  latter  was  sued  to  recover  possession  of  goods 
seized  by  -him  under  an  attachment  sued  out  by  one  Hyman, 
who  was  a  codefendant.  It  seems  that  Hyman  undertook 
the  defense  of  the  action,  and  the  sheriff,  in  effect,  entrusted 
the  defense  to  him.  Hyman  moved,  in  the  second  district,  to 
change  the  place  of  trial  from  Rockland  to  New  York  for  the 
convenience  of  witnesses.  The  plaintiff  resisted  the  motion, 
but  it  was  granted.  The  sheriff  claims  that  this  motion  was 
made  and  granted  without  his  assent  or  knowledge.  He 
afterwards  moved  to  vacate  the  order,  which  was  done,  but  on 
appeal  the  general  term  of  the  second  department  reversed 
the  order  of  the  special  term,  on  the  ground  that  the  sheriff 
had  acquiesced  in  the  change  of  place  of  trial,  and  was, 
therefore,  too  late  on  his  motion.  The  case  has  been  twice 
tried  in  the  city  of  New  York,  the  first  trial  occupying  ten 
days  and  the  second  nine  days,  and  each  resulting  in  a  dis- 
agreement of  the  jury. 

The   original  motion  to  change   the  place  of  trial  from 
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Kockland  to  New  York  obviously  ought  not  to  have  been 
granted,  but  it  seems  equally  clear  that  the  general  term  was 
right  in  holding  that  acquiescence  had  cured  the  error. 

We  cannot,  therefore,  grant  this  motion,  on  the  ground 
that  the  place  of  trial  ought  to  have  been  retained  in  Rock- 
land  county.  The  only  question  is  whether,  under  the 
peculiar  circumstances  now  existing,  the  change  ought  not  to 
be  made. 

Both  of  the  present  parties  reside  in  Rockland  county. 
The  defendant  is  prosecuted  for  acts  done  in  his  official 
character  as  sheriff.  His  codefendant  is  dead,  and  is  shown 
to  have  died  insolvent. 

The  cause  of  action  arose  wholly  in  Rockland  county.  A 
large  number  if  not  the  most  of  the  witnesses  on  both  sides 
reside  in  that  county.  Two  trials  have  already  been  had  in 
New  York,  both  of  which  have  resulted  in  the  disagreement 
of  the  jury.  Nearly  three  weeks  of  the  time  of  our  courts 
has  already  been  taken  up  with  the  trials.  The  defendant 
swears  that  it  will  be  almost  if  not  quite  impracticable  to 
procure  the  attendance  of  his  witnesses  in  the  city  of  New 
York  again.  It  is  obvious,  we  think,  that  it  will  be  con- 
venient for  the  witnesses  on  both  sides  to  attend  a  retrial 
of  this  action  in  Rockland  county.  And  our  knowledge  of 
the  condition  of  the  calendar  in  the  two  counties  satisfies  us 
that  less  delay  will  attend  a  trial  in  Rockland  of  an  issue  so 
old  as  this,  than  must  attend  its  trial  in  the  city.  Besides, 
we  think  it  is  our  duty  to  consider  the  state  of  business  in 
the  circuits  of  New  York,  and  the  great  length  of  time 
already  lost  by  the  courts  of  New  York  in  the  trials  that 
have  already  been  had. 

On  full  consideration,  we  think  that  the  private  interests 
of  the  parties  and  the  ends  of  justice,  as  between  them,  will 
be  fully  as  well  served  by  a  trial  in  Rockland  as  in  New 
York,  and  that  the  public  interests  will  be  better  served  if 
the  change  be  made.  We  think,  therefore,  that  the  order 
of  the  court  below  should  be  reversed  and  an  order  entered 


NEW  YORK  PRACTICE  REPORTS.  217 

Savage  agt.  Gould  et  al. 

changing  the  place  of  trial  to  Rockland  county,  without  costs 
to  either  party  of  the  motion  on  this  appeal. 
BARRETT,  J.,  concurs. 

NOTE. — An  order  was  thereupon  entered  changing  the  place  of  trial 
back  to  Rockland  county,  and  directing  the  New  York  county  clerk  to 
forthwith  deliver  to  the  clerk  of  Rockland  county  all  the  papers  and 
documents  in  this  action  on  file  in  his  office,  pursuant  to  section  988  of 
the  Code  of  Civil  Procedure.  [REP. 


SUPREME  COURT. 

EDWARD  SAVAGE,  as  executor,  &c.,  appellant,  agt.  MARY  L. 
GOULD  et  al.,  respondents. 

Accounting  by  executor  and  testamentary  trustee  —  Improper  investment  of 
trust  funds —  Executor's  personal  liability  for  acts  of  agent —  also  to  account 
for  commissions  made  on  loans. 

An  executor  must  exercise  due  diligence  in  the  making  of  loans  to  pro- 
tect himself  from  personal  liability  for  losses. 

The  taking  second  mortgages  and  reliance  upon  the  judgment  of  others 
not  such  diligence. 

When  mortgages  so  improperly  taken  are  foreclosed  and  bought  in  by  him 
for  the  estate,  executor  is  liable  for  costs,  taxes,  &c. 

Commissions  allowed  to  a  trustee  out  of  trust  funds  by  mortgagees,  or  to 
his  attorney,  when  the  trustee  is  to  share  therein,  remain  the  funds  of 
the  estate  and  are  to  be  accounted  for  as  such. 

That  some  service  was  rendered  by  the  attorney  will  not  alter  this  rule 
when  the  amount  is  manifestly  excessive,  as  compensation  and  the  bur- 
den is  upon  the  executor  to  establish  such  value. 

Third  Department,  General  Term,  January,  1880. 

THE  facts  are  the  same  as  in  the  appeal  from  the  order  of 
removal  (Supra  p.  234). 

Charles  W.  Mead  and  Edwin  Countryman,  for  appellants. 
I.  It  was  the  plain  and  unquestionable  duty  of  the  trustee 
to  convert  the  securities  of  the  estate,  other  than  mortgages, 
VOL.  LX        28 
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into  cash,  and  invest  in  bond  and  mortgage  as  he  was  di- 
rected to  do  by  the  terms  of  the  will.  1.  The  authorities  are 
uniform  that  the  trustee  must  follow  the  direction  of  the 
trust  instrument  as  to  making  investments  (Burrill  agt. 
Shell,  2  Barb.,  457,  469 ;  Oilman  agt.  Oilman,  2  Lans.,  1, 
6;  Forbes  agt.  Ross,  2  Bro.  C.  C.,  430;  S.  C.,  2  Cox,  113  ; 
Perry  on  Tr.,  sees.  452,  460,  470 ;  Ackerman  agt.  Emott,  4 
Barb.,  626 ;  Bohde  agt.  Brimer,  2  Redfield,  333 ;  Mant  agt. 
Leith,  15  Beav.,  524  awe?  527).  2.  Even  had  the  trust  in- 
strument been  silent  on  the  subject,  his  duty  would  have  been 
the  same  as  to  conversion  and  investment  (Oillespie  agt. 
Brooks,  2  Redfield,  349 ;  1  Perry  on  Tr.,  sec.  440).  3.  The 
onus  of  showing  that  no  conversion  of  securities  is  intended 
is  on  those  who  say  it  is  not  (Morgan  agt.  Morgan,  14 
Beav.,  72 ;  Blann  agt.  Bell,  2  Degex,  McN.  &  O.,  775,  779). 

4.  The  terms  of  the  will  and  the  general  rules  laid  down  by 
courts  of  equity  coinciding  in  this  case,  it  would  not  be  pos- 
sible to  more  completely  justify  the  course  of  the  trustee. 

5.  In   performing  this  duty  of  converting  the   assets,   the 
trustee  exercised  such  good  faith  and  prudence  as  to  secure  a 
net  gain  of  nearly  $12,000  to  the  estate,     (a)  In  all  these 
cases  the  values  of  the  securities  were  lower  both  at  the  time 
of  appraisal  and  at  the  time  of  rendering  the  account  than  at 
the  intermediate  time  of  sale.     In  some   cases  the   lowest 
price  was  before,  and  in  other  cases  after  the  time  of  sale, 
but  in  all  cases  the  trustee  took  advantage  of  the  highest 
prices  to  realize  the  cash  on  the  securities  he  was  required  to 
Bell.     6.  The  mortgages  outstanding  at  the  time  of  testator's 
death  have  not  been  disturbed. 

II.  In  making  the  investments  which,  are  disallowed  by 
the  surrogate,  the  appellant  exercised  the  utmost  degree  of 
care  and  prudence  which  is  required  of  a  trustee.  1.  Inves- 
tigations and  inquiries  as  to  the  value  of  the  property,  and 
also  as  to  the  title,  &c.,  were  in  each  case  made  and  reported 
to  him  by  Mr.  C.  (a)  C.  was  not  the  mortgagor's  solicitor, 
but  the  trustee's  own  partner,  a  lawyer  in  whom  he  had 
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entire  confidence,  and  who  was  employed  for  the  requisite 
services  because  of  that  confidence.  (b)  This  confidence  was 
reasonably  based  upon  the  relations  between  C.  and  himself. 
(G)  It  was  further  justified  by  the  observation  and  experience 
of  the  trustee  in  reference  to  Mr.  C.'s  estimates  upon  prop- 
erty which  they  had  examined  together,  (d)  The  course  of 
the  trustee  was  that  which  is  in  universal  practice  in  such 
cases,  viz.,  that  services  of  this  kind  should  be  performed  by 
the  solicitor  of  the  mortgagee,  though  paid  for  by  the  mort- 
gagor. 2.  In  the  case  of  the  most  important  loan  (that  of 
$5,000  to  Geo.  Martin),  the  trustee  obtained  the  valuation  of 
an  expert,  a  competent  real  estate  agent  of  the  city  of  Albany, 
who  placed  a  value  upon  the  property  of  more  than  three 
times  the  amount  of  the  loan.  3.  In  respect  to  all  of  these 
mortgages,  the  trustee,  before  making  the  investments,  had 
such  information  regarding  the  value  of  the  property  as 
would  show  the  investment  to  be  proper  and  judicious  under 
the  strictest  rules  of  the  courts,  and  the  correctness  of  such 
information  was  established  by  the  evidence  given  on  the 
accounting,  (a)  The  market  price  and  the  value  as  determ- 
ined by  actual  sales,  are  considered  by  prudent  business 
men,  as  well  as  by  the  courts,  the  best  evidence  of  value. 
(b)  Opinions  of  value  are  a  weaker  kind  of  evidence,  to  be 
depended  upon  when  actual  sales  or  the  market  price  cannot 
be  shown  (Graham  agt.  Maitland,  37  How.,  307,  309 ; 
Mains  agt.  Haight,  14  Barb.,  76,  83,  84;  Harrison  agt. 
Glover,  72  N.  Y.,  451,  454,  455;  Whipple  agt.  Walpole, 
10  N.  H.,  130;  Beard  agt.  Kirk,  11  N.  H.,  398,  401 ;  Kel- 
logg agt.  Krauser,  14  Serg.  &  Rawle,  137,  142;  Brill  agt. 
Flagler,  23  Wend.,  354,  356).  3.  In  reference  to  these 
investments,  evidence  was  offered  by  the  trustees  as  bearing 
upon  the  actual  values  and  also  upon  the  question  of  his  good 
faith  and  prudence,  which  was  improperly  rejected  by  the  sur- 
rogate, (a)  The  evidence  thus  offered  was  of  numerous  sales 
of  lots  of  the  same  kind  and  in  the  immediate  vicinity  of  the 
mortgaged  property  at  or  near  the  time  of  the  respective 
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loans.     (J)  The  best  proof  of  such  transactions  was  the  con- 
veyances themselves  as  the  first  link  in  the  chain  of  evidence. 

(c)  In  one  instance  the  conveyance  offered  in  evidence  was 
of  a  portion  of  the  very  property  included  in  the  mortgage. 

(d)  There  was  also  coupled  with  these  various   offers  the 
additional  offer  to  show  that  the  trustee  had  knowledge  of 
the  sales  at   the  time  of  the   loans,   and   relied   upon  that 
information  in  part  in  making  them.     These  various  offers 
and  the  rulings  of  the  surrogate  thereon  will  be  found  in 
case. 

III.  The  trustee  having,  in  good  faith,  invested  the  funds 
of  the  estate  in  the  kind  of  investment  directed  by  the  testa- 
tor, and  with  that  degree  of  care,  diligence  and  prudence 
which  prudent  men  of  discretion   and  intelligence  in  such 
matters  employ  in   their  own    like   affairs,   he   cannot    be 
charged  with  any  loss  that  may  have  occurred   (King  agt. 
Talbot,  40  N.  Y.,  76  ;  Harvard  Coll.  agt.  Amory,  9  Pick., 
461 ;    Brown    agt.   French,   125   Mass.,   410 ;    Lovell   agt. 
Minott,  20  Pick.,  116 ;  Thompson  agt.  Brown,  4  Johns.  Ch., 
619,  especially  628,  et  seq.j  Jones  agt.  Lewis,  3  De  Gex.  db 
Sm.,  471 ;  Mikel  agt.  Mikel,  5  Rich.  £q.,  220 ;  Gray  agt. 
Lynch,  8  Gill.,  403 ;  Neff '«  App.,  51  Penn.  Stat.,  91).     A 
trustee  who  is   an  attorney  is  entitled  to  his  taxed  costs  in  a 
suit  conducted  by  him  for  the  estate  when  paid  by  the  Ouher 
party  to  the  suit  (In  the  Matter  of  the  Bank  of  Niagara, 
6  Paige,  213,  215 ;    Collier  agt.   Munn,   41   N.    Y.,    143, 
147). 

IV.  The  trustee  cannot  be  required  to   account  to  this 
estate  for  the  compensations  paid  by  the  morgagors  for  legal 
services  rendered  in  connection  with   mortgages   which   are 
accepted  by  the  respondents  and  all  their  benefits  retained 
by  the  estate.     1.  They  were  not  paid  by  the  estate,  nor  out  of 
the  funds  of  the  estate,  nor  for  services  rendered  to  the  estate. 
2.  They  were  not  profits  made  by  the  trustee  or  his  partner 
out  of  estate  funds,  but  the  wages  for  services  actually  ren- 
dered.    A  trustee  who  was  a  solicitor  sold  out  stock  forming 
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part  of  the  trust  estate,  and  invested  it  in  mortgage.  He 
acted  in  the  transaction  as  solicitor  for  the  mortgagor  as  well 
as  for  the  trust  estate,  but  made  no  charge  against  the  trust 
estate  for  his  services,  being  paid  for  them  by  the  mortgagor. 
He  also  derived  some  profit  as  a  solicitor  in  consequence  of 
the  employment  of  part  of  the  mortgaged  estate  for  building 
purposes.  The  court  of  appeals  in  Chancery  held  that  the 
cestui  gue  trust  could  not  charge  him  with  the  profit  thus 
made,  as  having  been  made  by  the  employment  of  the  trust 
estate  in  business  (1869,  Whitney  agt.  Smith  /  Law  Reports, 
4  Ch.  App.,  513).  Where  a  trustee  deposited  trust  funds 
with  a  banking  firm  of  which  he  was  a  member.  PI  eld,  by 
the  supreme  court  of  Pennsylvania  that  the  fact  that  he  as 
one  of  the  firm  might  have  received  profit  from  the  use  of 
the  moneys  so  deposited,  would  not  make  him  liable  for 
interest  on  the  fund  (1871,  Hess  Estate,  68  Penn.  St.,  454). 
3.  They  were  not  usurious  (Harger  agt.  McCullough,  3  Denio, 
119;  Eaton  agt.  Alger,  2  Abb.  Ct.  App.  Dec.  5;  S.  C.,  2 
Keyes,  41,  47;  Thurston  agt.  Cornell,  38  N.  Y.,  281; 
Eldredge  agt.  Reed,  2  Sweeney,  155  ;  Wheaton  agt.  Voorhies, 
53  How.  Pr.,  319  ;  Van  Tassell  agt.  Wood,  19  Alb.  Law 
J.,  217,  reversing  S.  C.,  12  Hun,  388  ;  Matthews  agt.  Coe, 
70  N.  Y.,  239).  4.  There  being  no  evidence  whatever  that 
the  amounts  so  paid  were  unusual  or  extortionate,  there  can 
be  no  presumption  that  they  were  other  than  what  it  is  claimed 
by  the  trustee  that  they  were,  viz.  :  fair  and  reasonable  com- 
pensations for  services  actually  rendered  to  the  mortgagors. 
5.  They  were  entirely  unobjectionable,  unless  it  is  unwise 
and  imprudent  for  a  trustee  or  mortgagee  to  require  the 
mortgagor  to  employ  and  pay  such  mortgagee's  own  solicitor 
to  manage  legal  transactions  and  pass  upon  legal  questions 
which  are  of  the  utmost  importance  to  the  estate  or  fund 
under  his  control  (See  Eldridge  agt.  Reed,  2  Sweeney,  115  ; 
Wheaton  agt.  Voorhies,  53  How.  Pr.,  319,  320,  321).  6. 
The  course  pursued  in  this  estate  being  in  accordance  with 
the  practice  established  in  the  lifetime  of  the  testator,  he 
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must  have  expected  and  intended  that  the  same  methods 
would  be  adopted  in  the  investment  of  the  trust  funds  under 
his  own  will.  7.  Under  no  circumstances  could  the  trustee 
be  held  chargeable  with  those  compensations  which  were 
received  by  Case  alone,  or  with  the  portion  received  by  Case 
of  those  which  were  shared  as  partnership  earnings.  («)  A 
trustee's  partner  may  receive  fees  to  himself,  even  from  the 
estate,  for  services  rendered  to  the  estate  (Lewin  on  Trusts, 
240 ;  Clack  agt.  Carlon,  30  Law  J.  Ch.,  640).  (b)  A  trustee 
cannot  in  any  event  be  charged  with  more  than  he  has 
received  (Osgood  agt.  Franklin,  2  Johns.  Ch.  1,  27 ;  Ham- 
burgh Man.  Co.  agt.  Edsall,  1  Seas.  [12  N.  J.  Eq.~],  392, 
401 ;  Jones  agt.  Foxall,  15  Bea.,  388,  395). 

Alva  IT.  Tremain  and  Andrew  Hamilton,  for  respondents. 

I.  The  moneys  received  on  account  of  loans  by  the  appel- 
lant and  his  partner,  or  by  the  partner  and  enjoyed  by  the 
appellant,  and  which  descriptions  cover  all  the  moneys  charged 
in  item  IV,  were  clearly  the  avails  of  dealing  with  the  trust 
funds,  unless  they  are  to  be  regarded  as  a  part  of  them,  which 
was  never  invested,  and  in  either  aspect  it  was  the  duty  of  the 
appellant  to  account  for  all  of  them.  These  bonuses  will  be 
found  (supra,  p.  7,  schedule  "  D,"  marked  as  Nos.  1,  5,  6,  7, 
8,  9,  10,  11,  12,  13  and  14),  which  were  received  and  divided 
between  S.  and  C.,  and  of  which  the  appellant  admits  he 
retained  his  share.  Nos.  16, 17, 18,  19,  20,  22,  23,  24  and  26, 
which  were  received  by  C.,  paid  by  him  to  S.  as  treasurer  of 
the  firm,  equally  divided  between  them,  and  by  each  their 
share  retained  down  to  May  3,  1876,  when  they  ante-dated 
their  articles  of  copartnership,  dating  them  back  fifteen 
months  after  all  but  $10,800  had  been  invested,  out  of  a  total 
investment  now  outstanding  of  $107,629.33,  for  fear  of  the 
question  of  usury  being  raised,  and  S.  pretended  to  pay  back 
his  share  to  C.,  by  giving  him  a  check  for  $290.75,  months 
after  its  receipt  and  division,  whereas  the  amount  thus  received 
by  S:  was  $1,283.37 ;  and  Nos.  28,  29,  30  and  31,  which  S. 
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ill  reality  participated  in  by  being  exempted  from  the  pay- 
ment of  all  office  expenses  (shown  during  fifteen  months  to 
be  $2,105.25).  (a)  A  trustee  will  not  be  permitted  to  make 
profit  for  himself  out  of  the  trust  property ;  and  he  is  equally 
prohibited  from  purchasing  or  dealing  with  it  for  his  own 
gain  (Oolburn  agt.  Morton,  36  How.,  150-160,  Court  App., 
and  cases ;  Same  Case,  5  Abb.  \_N.  S.~],  308  to  316,  Court 
Appeals  /  Littlye  agt.  Beveridge,  58  N.  Y.,  592-606  ;  Fulton 
agt.  Whitney,  5  Hun,  16 ;  3  Eedf.  on  Wills,  402,  403,  553 ; 
Story's  Equity  Jur.,  sec.  1277,  a;  Van  Epps  agt.  Van 
Epps,  9  Pai.  Ch.,  237 ;  Kellogg  agt.  Wood,  4  Pai.  Ch.,  578 ; 
Holloway  agt.  Stevens,  48  How.,  129;  Lewin  on  Trusts  [§th 
ed.~],  243).  This  the  trustee  has  done  by  putting  up  the  job 
of  letting  C.  handle  the  money,  abstract  large  sums  therefrom, 
while  he  came  in  covertly  for  his  share  of  the  plunder.  One 
who  joins  with  him  is  also  disabled  (Sweet  agt.  Jacocks,  6  Pai. 
Ch.,  355).  An  usage  authorizing  an  agent  to  make  a  profit 
upon  his  principal  is  a  usage  of  fraud  and  plunder,  and  cannot 
be  supported  (Diplock  agt.  Blackburn,  3  Oampb.,  43),  where 
it  is  held  that  if  the  master  of  a  ship  in  foreign  port  receive 
a  premium  for  a  bill  on  England  on  the  ship's  account,  although 
the  usage  is  for  masters  to  appropriate  such  premiums  to  their 
own  use,  yet  this  belongs  to  the  owner  of  the  ship.  A  sub- 
ordinate or  agent  of  trustee  is  equally  disqualified  from 
making  gains  out  of  the  estate,  where  it  is  to  be  shared  in  any 
way  by  the  trustee  (Terwilliger  agt.  Brown,  44  N.  Y.,  237- 
40-41,  affirming  59  Barb.,  9  ;  Hawley  agt.  Cramer,  4  Cow., 
717).  Nor  can  the  trustee  or  executor  give  it  to  one  and  then 
take  back  a  part  to  himself  (Powers  agt.  Powers,  48  How., 
389).  If  he  charged  a  bonus  in  his  account  for  skill  and 
services  in  conducting  the  business  of  the  trust,  it  will  be  set 
aside  (Perry  on  Trusts,  vol.  1,  sees.  427,  428,  429,  and  vol.  2, 
sec.  904).  No  profit  can  be  made  by  them  for  increase  (3  Rev. 
St.  [6th  edJ],  sec.  70,^.  101).  Nor  can  his  partner  make  any 
profits  out  of  the  trust  funds,  or  for  the  performing  of  serv- 
ices, unless  the  partner  alone  takes  the  profits.  Nor  can 
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either  charge  for  professional  services  where  both  would  share 
in  the  proceeds  (3  Redf.  on  Witts,  556,  sec.  118 ;  3  Red/,  on 
Wells,  416,  note;  Cottier  agt.  Munn,  41  JV.  Y.,  143,  146; 
Perry  on  Trusts,  vol.  1,  pp.  520-21,  sec.  432  ;  Lewin  on 
Trusts  [6th  ed.],  249,  243).  Whether  usurious  or  not,  the 
trustee  must  account  for  all  gains  (Perry  on  Trusts,  vol.  l,p. 
571,  sec.  468 ;  3  Redf.  on  Wills,  406,  sees.  18).  The  rule  in 
England  and  America  is  that  a  trustee  must  account  for  all 
profit  he  has  made  (3  Redf.  on  Wills,  402,  sees.  10,  11 ;  403, 
sec.  12;  406,  sec.  18;  Utica  Ins.  Co.  agt.  Lynch,  11  Paige 
Ch.,  520).  Trustee  cannot  even  charge  costs  in  an  action 
against  him  personally  for  acts  arising  out  of  his  attempts  to 
protect  trust  property  (Pierson  agt.  Thompson,  1  Edw.  Ch., 
212).  Thus  showing  how  strictly  the  rule  is  applied  to 
trustees  who  seek  to  make  litigation  for  the  purpose  of  taking 
costs  out  of  the  estate  as  they  have  done  in  this  estate,  the 
amount  being  over  $1,997.30,  as  already  proved,  with  five 
other  foreclosures  pending,  part  of  which  were  defended  by 
pleas  of  usury,  and  in  which  costs  would  doubtless  be  $2,500 
more.  All  he  is  entitled  to,  under  the  statutes,  is  the  commis- 
sions that  the  law  gives  him  and  his  necessary  expenses; 
hence,  all  other  profits  go  to  the  estate  (3  R.  S.  [6th  ed.],  p. 
101,  sec.  58;  Id.,  p.  102,  sec.  66).  All  these  bonuses  should 
have  been  accounted  for  and  were  property  of  the  trust 
(Perry  on  Trusts,  vol.  1,  sees.  427-430,  and  sec.  468,  p.  571 ; 
Tiffany  on  Trusts,  554-558).  Being  the  moneys  and  profits  of 
the  trust,  appellant  refused  to  include  them  in  account,  appro- 
priating them  to  his  own  use,  endeavored  to  conceal  their 
receipt  and  hide  it  from  investigation  or  discovery  by  his  ante- 
dated articles  of  copartnership,  and  calling  it  expenses  of  office 
and  otherwise.  (J)  These  moneys  cannot  be  regarded  as  mere 
legal  expenses  incurred  and  charged  for  services  in  perfecting 
searches  and  papers.  This  view  is  placed  entirely  out  of 
question  when  the  amounts  charged  are  compared  with  the 
amount  of  the  loan,  (c)  C.  was  the  agent  in  these  loans  of  the 
trustee.  His  receipt  in  every  case  says  so :  "  Eeceived,  Albany, 
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N.  Y.,  April  9,  18T5,  of  S.,  executor  and  trustee,  &c.,  fifteen 
hundred  dollars,  to  be  loaned  to  Joseph  Fellows  for  one  year 
from  date  thereof  on  bond  and  mortgage.  (Signed)  T.  L.  0." 
C.  being  such  an  agent  of  S.,  and  S.  being  the  trustee  and 
responsible  to  the  respondents,  these  amounts  which  were  taken 
as  bonuses  were  really  the  moneys  of  the  estate  which  had  never 
been  invested.  They  never  left  the  hands  of  the  appellant 
and  his  partner  C.,  who  was  given  the  money  to  "  invest,"  &c. 
In  each  case  they  took  their  moneys  out  of  the  fund  that 
was  to  be  loaned,  so  that  in  fact  it  never  was  loaned,  but 
remained  the  money  of  the  estate  in  their  hands.  In  every 
one  of  these  cases  the  bonuses  belong  to  the  estate  (Perry  on 
Trusts,  sees.  429,  430,  vol.  1,  p.  571).  (e)  Regarding  C.  as  the 
agent  of  S.,  there  is  no  substantial  difference  between  the 
bonuses  which  S.  took  and  kept,  or  took,  kept  and  pretended 
to  return  to  his  agent,  or  took  indirectly  from  his  agent  as 
office  expenses.  The  agent  is  equally  estopped  with  his 
principal,  who  is  liable  for  his  acts  and  accountable  for  his 
receipts  and  profits,  (a)  It  was  the  duty  of  the  trustee  to 
see  that  the  investments  were  secure,  productive  of  interest, 
and  subject  to  future  recall  (Ackerman  agt.  Emmott,  4  Bar., 
626 ;  King  agt.  Talbot,  40  N.  T.,  76,  86,  88  ;  affirming  same 
case,  50  Barb.,  453,  484 ;  Tiffany  on  Trusts,  587,  600,  601, 
602,  603  ;  Smith  agt.  Smith,  4  Johns.  Ch.,  281  ;  4  Edw.  Ch., 
718).  A  trustee  should  not  loan  more  than  one -half  to  two- 
thirds  of  the  value  of  the  property  (Bogart  agt.  Vanvelsor, 
4  Ed.  Ch.,  718-722,  723;  40^".  Y.,  supra;  Dayton  Sur., 
522).  It  may  be  improper  to  loan  even  two-thirds  (Perry, 
vol.  \,  p.  549,  sec.  457  ;  Lewin  on  Trusts  \6th  ed.~\,  286).  (As 
when,  as  in  this  case,  loans  are  made  on  a  falling  market.) 
In  each  of  these  cases  the  evidence  conclusively  established 
not  only  that  the  amount  loaned  was  in  excess  of  this  rule  of 
two-thirds,  but  the  full  value  of  the  property  was  in  no- 
instance  as  great  as  the  mortgage,  but  that  it  was  practically 
worthless.  Where  this  rule  is  violated  it  is  well  settled  that 
the  trustee  is  personally  liable  for  the  loss  accruing  (40  N.  I7"., 
VOL.  LX  29 
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76,  supra;  50  Barb.,  453,  supra ;  4  Edw.  Ch.,  718,  supra ; 
3  Redf.  on  Wills,  559  ;  Baker  agt.  Disbrow,  18  Hun,  29 ; 
Gillespie  agt.  Brooks,  2  jfo^f.  7?<gp.,  349-360).  And  a  cestui 
que  trust  is  at  liberty  to  elect  to  approve  an  unauthorized 
investment  or  reject  it  at  his  option  (Id ;  3  Redf.  on  Wills, 
sec.  452;  Dayton  on  Sur.,  522).  And  where  separate  investments 
are  made,  he  may  adopt  or  reject  each,  as  his  interest  dictates 
(Id.  j  Perry  on  Trusts,  sec.  621,  vol.  ).  And  where  improper 
investments  are  rejected,  the  trustee  can  be  charged  with  the 
;amounts  and  legal  interest  thereon  (Baker  agt.  Disbrow, 
#upra  /  King  agt  Talbot,  supra  /  Tiff-any  on  Trusts,  593- 
595 ;  Perry  on  Trusts,  vol.  1,  sees.  468-472 ;  Bodie  agt.  Bru- 
ner,  2  Redf.  Rep.,  333-337 ;  3  Redf.  on  Wills,  402).  (b)  It 
is  no  answer  to  charge  Case  with  these  wrongs,  whether  he 
be  regarded  as  the  agent  of  the  mortgagor  or  the  appellant. 
A  trustee  cannot  give  funds  to  a  solicitor,  and  allow  him  to 
misapply  them,  and  then  escape  responsibility  (Brown's 
Accounting,  16  Abb.  [1¥.  /£],  457  and  466,  and  numerous 
cases  sited;  Tiffany  on  Trusts,  597,  570;  3  Redf.  on  Wills, 
547,  548 ;  Perry  on  2  rusts,  vol.  1,  sec.  402).  If  trustees  rely 
upon  a  valuation  made  by  the  mortgagor,  or  a  surveyor,  who 
is  his  agent,  without  having  a  survey  of  the  value  on  behalf 
of  the  estate,  it  is  a  breach  of  trust,  and  they  will  be  held 
liable  for  any  deficiency  in  the  value  of  the  security  (Lewin 
on  Trusts  [6th  ed.~],  p.  286,  sec.  25).  Nor  must  he  employ  the 
solicitor  of  the  borrower  to  fix  upon  the  value  or  survey, 
which  he  did  in  every  loan  (Lewin  on  Trusts  [§th  ed.~\,  p. 
279,  §  59).  (c)  The  Fellows  second  mortgage  of  $900, 
treated  as  an  investment,  was,  within  the  rule,  properly 
charged  against  the  appellant.  A  trustee  should  never  loan 
on  second  mortgage  (Perry  on  Trusts,  vol.  \,p.  550,  sec.  457 ; 
Lewin  on  Trusts  [6th  ed.~\,  p  291,  sec.  40). 

IY.  In  item  VIII  of  decree  fhe  surrogate  properly  disal- 
lowed the  credit  claimed  for  appellant's  commissions,  $500.  He 
claimed  to  take  them  on  his  own  responsibility.  This  merely 
rejected  the  amount  as  a  credit  of  $500  on  the  date  of  July 
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3,  1877,  and  allowed  it  in  full  finally,  with  his  other  commis- 
sions, as  of  the  date  of  settling  the  decree  and  allowance  of 
commissions  by  the  surrogate.  There  is  no  power  in  a 
trustee  to  take  his  commissions  out  of  the  estate  until  they 
are  allowed  by  the  surrogate,  and  if  they  are  taken  before 
they  will  be  charged  with  legal  interest  (Redf.  Sur.  Prac., 
385;  Wheelright  agt.  Wheelright,  2  Redf.  Reps.,  501;  3 
Rev.  Statutes  [6th  ed.~\,p.  101,  sec.  71). 

Y.  The  appellant  was  properly  charged  with  legal  interest 
on  the  improper  investment  rejected,  and  on  the  bonuses  for 
which  he  refused  to  account,  and  which  was  a  part  of  the 
original  money  he  pretended  to  loan.  Where  the  acts  of  a 
trustee  are  willful,  he  is  to  be  charged  with  interest  at  the 
legal  rate  of  seven  per  cent  (Baker  agt.  Disbrow,  T8  Hun, 
29  ;  Perry  on  Trusts,  vol.  1,  sees.  468-472 ;  Tiffany  on  Trusts, 
593-595  ;  King  agt.  Talbot,  40  N.  Y.,  95  ;  Bodie  agt.  Bru- 
nen,  2  Red.  Sur.  Rep.,  333,  337). 

VI.  Appellant  was  properly  charged  with  all  the  items  of 
disbursements,  in  connection  with  the  improper  investments 
rejected,  and  interest  thereon.     The   property   received   by 
the  estate  was  returned  to  him,  and  he  merely  is  charged 
with  and  pays  back  the  price  which  it  cost  the  estate. 

VII.  The  counsel  fee,  which  was  claimed  below,  should  go 
to  counsel  and  not  to  executor,  was  correctly  allowed  to  the 
executor  (Laws  1863,  ch.  362,  sec.  8,  sub.  4 ;  Brown's  Account- 
ing, 16  AW.  N.   S.,  457,  469  ;  See  all  decrees  in  Albany 
Surrogate's  Court  since  1863  ;  Beits  agt.  Betts,  4  AUb.  {N.  $.}, 
436 ;  Devin  agt.  Patchin,  26  N.  Y.,  441).     They  sought  to 
show  value  of  property  and  good  faith  of  trustee  by  simply 
introducing  deeds  and  records  of  other  pieces  of  real  estate 
as  recorded  in   Albany  and  Rensselaer   counties.     In   each 
case  the  surrogate  held  that  they  could  show  value  and  good 
faith  in  any  legal  way,  but  he  would  not  take  the  record  of 
consideration  in  other  deeds,  and  of  other  property,  as  a  basis 
of  the  value  of  the  property  in  question ;  but  in  every  case 
they  were  allowed  to  show  the  appellant's  good  faith,  by  testi- 
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mony  that  he  had  acted  upon  the  strength  of  such  records 
and  sales.  It  was  only  to  the  rejection  of  these  records  as 
evidences  of  value  (and  not  as  influencing  the  appellant)  that 
any  exception  was  taken. 

BOARDMAN,  J.  This  is  an  appeal  by  the  executor  from  the 
decree  of  the  surrogate  of  Albany  county  upon  a  final  account- 
ing. The  executor  was  disallowed  the  amount  ofi  certain 
investments  made  by  him  for  the  reason  that  he  had  not 
exercised  due  diligence,  or  any  care  or  diligence  in  making 
such  loans.  The  evidence  fully  sustains  such  allegations.  In 
some  cases  the  property  was  worthless.  In  other  cases  the 
security  taken  was  a  second  mortgage,  while  the  first  was  for 
the  full  value  of  the  mortgaged  premises.  In  still  other 
instances  the  mortgaged  premises  were  barely  of  sufficient 
value  to  pay  the  expenses  of  foreclosure.  Again,  a  second 
mortgage  was  purchased  by  himself  when  the  prior  incum- 
brance  upon  the  property  exceeded  its  full  value.  The  exec- 
utor had  used  no  caution  in  making  these  loans ;  he  had  not 
examined  the  property  or  secured  proper  searches  and  valua- 
tions before  making  the  loans.  Casual  inquiries  were  made 
by  Case,  his  law  partner,  and  large  sums  of  money  were  loaned 
by  Case  upon  his  own  discretion  and  judgment.  As  a  conse- 
quence the  estate  lost  heavily.  In  some  cases  not  a  dollar  of 
interest  was  ever  paid.  The  mortgagors  were  insolvent  and 
they  were  satisfied  with  the  prices  which  they  had  got  out  of 
this  executor  for  their  property  and  abandoned  it  to  him  or 
the  estate.  The  most  ordinary  business  tact  and  talent,  the 
lowest  degree  of  care  and  prudence  would  have  protected  the 
estate  from  such  miserable  and  worthless  loans  and  consequent 
losses.  The  executor  was  properly  disallowed  such  invest- 
ments (Eogart  agt.  Van  Velser,  4  Edw.  Oh.  Rep.,  718). 

The  executor  was  properly  chargeable  with  the  amount 
specified  in  the  eighth  item  of  the  decree.  He  was  with 
equal  justice  charged  with  costs,  expenses,  taxes,  &c.,  which 
flowed  naturally  and  necessarily  from  such  original  negli- 
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gence.  These  items  are  also  disallowed  in  eighth  item  of 
decree. 

The  executor  is  also  charged  with  certain  amounts  received 
upon  loans  made,  as  specified  in  item  4  of  the  decree  ff.  3798, 
&c.,  to  which  exception  is  taken. 

The  moneys  were  received  by  the  executor  or  his  la  w  part- 
ner as  a  bonus  or  commission  for  the  loans  made.  It  is  true 
that  some  services  were  rendered,  and,  perhaps,  some  slight 
expenses  paid  by  Case,  which  he  might  properly  have  charged 
to  the  borrower.  But  it  is  impossible  from  this  accounting 
to  separate  such  sums  from  the  gross  sums  charged  and 
received.  It  is  apparent  the  transaction  was,  in  effect,  a 
demand  of  a  bonus  as  a  condition  of  making  the  loan,  which 
the  borrower  paid.  In  some  instances  that  was  all  he  ever 
paid  or  could  be  made  to  pay.  It  frequently  appears  that 
borrowers  furnished  searches  which  Case  was  called  upon  to 
examine.  Such  searches  were  doubtless  paid  for  by  the 
borrowers.  There  is  a  good  deal  of  reason  to  believe,  from 
the  evidence,  that  the  borrowers  paid  all,  or  very  nearly  all, 
legitimate  expenses  attending  the  loans  and  then  paid  the  per 
centage  demanded  by  way  of  bonus.  However  that  may  be, 
the  executor  and  Case,  his  law  partner,  shared  between  them 
in  some  form  the  sums  received  from  the  borrowers.  For  a 
time  they  received  it  on  joint  account  and  divided  it  equally 
like  the  receipts  of  their  law  business.  As  this  course  was 
obnoxious  to  criticism,  an  arrangement  was  made  to  evade  the 
natural  consequences  of  such  conduct  and  to  avoid  the  infer- 
ences that  might  be  drawn  therefrom.  Then  it  was  agreed 
that  Case  should  own  the  commissions  thus  received.  But 
that  the  executor  might  not  lose  his  share  of  the  profits,  Case, 
in  consideration  thereof,  was  to  pay  an  equivalent  towards 
office  expenses  of  the  law  firm.  Thus,  in  any  event,  the 
executor  was  stipulating  for  a  share  of  all  sums  received  from 
borrowers  on  account  of  loans  made  to  them. 

The  executor  undertakes  to  justify  his  conduct.  He  alleges 
these  moneys  did  not  come  out  of  the  estate ;  that  the  estate 
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has  not  paid  them,  and  therefore  he  has  not  made  these  profits 
out  of  the  estate.  He  also  alleges  they  were  payments  made 
for  legal  services  rendered.  The  last  assertion  has  been  par- 
tially considered.  Case  was  either  the  attorney  for  the  execu- 
tor or  for  the  borrower.  If  for  the  executor,  then  the  bonus 
obtained  from  the  loans  continued  to  be  assets  in  the  execu- 
tor's hands  belonging  to  the  estate.  He  had  never  parted 
with  them,  and  he  would  not  be  at  liberty  to  charge  such 
sums  to  the  estate  under  the  plea  or  pretense  that  they  had 
been  included  in  the  loan.  If  Case  was  the  attorney  for  the 
borrower,  then  the  executor  is  grossly  censurable.  He  places 
the  funds  of  the  estate  in  the  hands  of  the  borrower  or  his 
attorney  without  exercising  the  slightest  care,  discretion  or 
judgment,  such  as  the  law  requires  of  him.  He  does  this  in 
consideration  of  the  commissions  he  is  to  share.  He,  in  effect, 
farms  out  the  funds  of  the  estate  and  transfers  his  duties  under 
his  trust  as  a  lender  to  the  borrower.  He  says  to  Case,  "  Here 
are  the  funds  of  this  estate.  I  don't  want  to  be  troubled  with 
them.  If  any  of  your  friends  want  to  borrow  them,  you  lend 
the  money,  but  you  must  understand  you  are  not  my  agent 
or  attorney  but  the  attorney  for  the  borrower.  All  I  ask  for 
the  abdication  of  my  duties  as  trustee  in  your  favor,  the  only 
consideration  for  shutting  my  eyes  and  betraying  my  trust  is, 
that  you  shall  pay  to,  or  for  me  one  half  of  all  you  can  squeeze 
out  of  the  borrowers  by  way  of  bonus,  commission  or  fictitious 
claims  for  services  and  expenses." 

In  this  mode  the  property  is  made  subservient  to  the  inter- 
ests of  the  executor  and  Case.  The  executor  gets  his  com- 
missions from  the  estate  for  what  he  ought  to  do.  He  fails  to 
do  it,  but  transfers  to  some  irresponsible  person  his  rights  and 
duties.  Such  person  administers  the  property  for  the  benefit 
of  the  executor  and  himself.  Such  administration  almost  of 
necessity  involves  loss  and  invites  plunder.  Public  policy  will 
not  sanction  such  a  mode  of  discharging  trust  duties,  or  the 
employment  of  such  means  of  personal  gain  to  the  trustee. 

After  charging  the  executor  with  all  these  illegitimate  gains, 
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the  estate  is  still  heavily  the  loser  by  the  mode  in  which  the 
business  was  done.  The  executor  is  responsible  for  amounts 
received  and  retained  by  Case  as  well  as  those  received  by 
himself.  They  were  acting  by  a  common  purpose.  What 
was  done  was  by  the  authority  and  consent  of  the  executor. 
Case's  acts  were  attributable  to  the  executor,  and  the  latter 
was  justly  charged  with  Case's  receipts  thus  obtained. 

The  case  would  not  be  more  palpable  if  the  executor  had 
allowed  Case  to  loan  the  money  of  the  estate  at  four,  five  or 
six  per  cent,  while  one,  two  or  three  per  cent  was  obtained 
from  the  borrowers  for  the  benefit  of  the  executor  and  Case. 
In  the  present  case  the  money  was  loaned  upon  poor  security, 
because  a  heavy  bonus  could  be  there  obtained.  On  good 
securities  it  could  not  be  had.  In  the  case  supposed,  the 
money  is  loaned  at  a  low  rate  of  interest,  because  the  difference 
between  that  and  a  fair  rate  can  be  pocketed  by  the  trustee 
and  his  partner.  The  wrong  is  too  evident  for  discussion. 

It  is  not  simply  that  this  money  comes  out  of  the  estate, 
though  that  is  practically  true,  but  it  is  because  to  tolerate 
such  conduct  would  expose  trust  estates  to  the  rapacity  of  self- 
interest  scarcely  concealed  and  to  most  destructive  waste. 
Trustees  would  cease  to  be  responsible  for  the  discharge  of  the 
duties  imposed  by  law  upon  them.  They  would  be  authorized 
to  transfer  them  to  a  partner,  a  clerk  or  a  stranger  upon  such 
terms  as  should  yield  the  greatest  profit  to  the  trustee  without 
reference  to  the  interests  of  the  trust  estate. 

Undoubtedly,  professional  services  rendered  by  a  trustee 
who  is  a  lawyer,  to  and  for  the  benefit  of  another,  may  be 
charged  for  and  the  lawyer  may  keep  the  money  so  earned. 
But  such  transactions  cannot  be  made  a  cover  for  bleeding 
the  estate  by  stealth  and  indirection.  The  services  rendered 
must  be  distinctly  charged,  must  be  consistent  with  the  inter- 
ests of  the  estate,  must  not  be  mixed  with  other  and  improper 
charges  so  as  to  be  indistinguishable  and  incapable  of  separa- 
tion. The  charges  in  this  case  were  not  of  the  kind  described. 
If  there  were  any  such  which  were  capable  of  separation  they 
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might  properly  be  allowed  to  the  executor.  There  are  none, 
or  at  least  the  executor  in  his  accounting  has  not  shown  any 
such  items  in  a  way  to  entitle  him  to  be  allowed  therefor.  If 
he  suffers  any  wrong  in  this  respect  it  is  occasioned  by  his 
fault  and  neglect. 

There  is  a  further  exception  to  the  disallowance  by  the  sur- 
rogate of  a  payment  by  the  executor  of  $450  to  one  Cottrell, 
or  his  agent,  in  connection  with  the  loan  on  the  Smith  prop- 
erty the  executor  obtained,  as  collateral  security  for  the  pay- 
ment of  the  debt,  an  assignment  of  all  the  rents,  profits  and 
issues  of  the  mortgaged  property,  with  authority  to  collect 
the  same.  Out  of  the  collections  thus  made  the  executor  paid 
to  Cottrell  $450  upon  a  chattel  mortgage  which,  it  is  said, 
Cottrell  held  against  the  personal  property  of  Smith.  It  is 
now  claimed  that  at  the  time  of  taking  the  mortgage  an 
agreement  by  parol  was  made,  whereby  the  executor  agreed 
to  pay  this  amount  out  of  the  rents  collected,  to  Cottrell,  who 
took  a  chattel  mortgage  on  Smith's  personal  property.  Such 
an  agreement,  if  made,  was  in  direct  conflict  with  the  real 
estate  mortgage,  by  which  the  rents  were  to  be  applied  to  the 
payment  of  that  mortgage  only.  If  such  parol  contract  was 
made  before  the  real  estate  mortgage,  by  the  parties  thereto, 
it  was  merged  in  the  mortgage.  If  after,  it  was  without  con- 
sideration so  far  as  appears,  and  besides,  was  a  contract  which 
the  executor  had  no  right  to  make  to  the  detriment  of  the 
security  of  the  estate,  which  he  already  had.  But  it  does  not 
appear  that  Smith,  the  mortgagor,  was  a  party  to  any  such 
contract,  or  that  Cottrell  had  any  valid  prior  lien  on  the  mort- 
gaged premises.  Again,  as  it  was  no  part  of  the  executor's 
duty  to  pay  Smith's  chattel  mortgage  out  of  the  assets  of  the 
estate,  he  ought  at  least  to  have  demanded  and  received  an 
assignment  of  the  security  which  he  paid,  to  wit,  the  chattel 
mortgage.  In  that  way  it  may  be  assumed,  though  possibly 
not  true,  that  the  estate  would  have  obtained,  through  tne 
chattel  mortgage,  what  it  had  lost  through  his  payments  from 
rents  derived  from  the  mortgaged  premises.  No  reason  is 
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assigned,  or  can  be  imagined,  why  the  executor  was  not  entitled 
to  all  the  security  Cottrell  had  against  Smith  upon  payment 
to  Cottrell  of  his  debt.  We  think,  therefore,  the  executor 
was  properly  charged  with  such  $450,  thus  lost  to  the  estate. 
Should  the  amount  ultimately  be  realized  from  Smith,  it  may 
become  possible  for  the  executor  to  reimburse  himself. 

There  was  no  provision  of  the  will  making  it  the  duty  of 
the  executor  to  sell  and  convert  the  United  States  bonds 
belonging  to  the  estate,  for  the  purpose  of  investing  the  pro- 
ceeds in  bonds  and  mortgages.  Yet  it  was  in  the  discretion 
of  the  executor  to  do  this.  So  far  as  his  sales  of  such  secur- 
ities are  concerned,  no  fault  can  be  found  with  him.  He 
realized  the  market  rates,  which  were  higher  than  when  the 
inventory  was  taken.  The  incompetency  and  gross  negligence, 
if  not  wrong,  occurred  when  the  investments  were  made.  If 
they  had  been  made  with  proper  care  and  judgment,  such  as 
a  trustee  should  possess  and  exercise,  no  great  harm  could 
have  come  to  the  estate,  though  it  would  doubtless  have  suf- 
fered loss  in  any  event  from  the  sale  of  the  choice  securities 
left  by  the  testator. 

The  executor  cannot  justify  his  action  by  any  example  set 
him  by  the  testator  in  his  life.  The  duties  of  a  trustee  are 
not  regulated  by  the  practice  of  any  individual  or  class  of 
men,  but  by  well-settled  principles  of  law  of  long  standing. 
Experience  has  shown  the  necessity  of  a  strict  adherence  to 
safe,  equitable  rules  for  the  protection  of  trust  funds.  This 
may,  and  often  does,  work  hardships  upon  trustees,  who  may 
have  acted  with  good  faith  and  honestly  for  what  was  believed 
the  best  interest  of  the  funds  in  their  hands.  But  it  is  better 
that  trustees  should  occasionally  suffer  harshly  rather  than  to 
destroy  the  security  of  beneficiaries  or  the  safety  of  trust 
estates  by  weak  indulgence  in  sympathy  or  charitable  disre- 
gard of  wrong  or  misconduct. 

The  result  of  the  examination  of  this  case  leads  to  the 
affirmance  of  the  decree  of  the  surrogate  with  costs  against  the 
appellant  personally. 
VOL.  LX        30 
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SUPKEME  COUKT. 

EDWARD  SAVAGE,  as  executor,  &c.,  appellant,  agt.  MARY  L. 
GOULD  et  al.,  respondents. 

Executor  and  testamentary  trustee  —  Power  of  surrogate  to  remove  trustee  for. 
dishonesty — What  is  evidence  of  improvidence  and  dishonesty. 

Delegation  to  others  the  exercise  due  from  a  trustee  of  his  judgment  is 

evidence  of  incompetency. 
So  is  the  investing  of  trust  funds  on  second  mortgages  and  conversion  of 

good  securities  for  reinvestment. 
Surrogates  finding  that  the  taking  of  commissions  on  loans  made  by  a 

trustee  or  by  his  partner  for  him,  is  evidence  of  dishonesty  warranting 

a  removal,  approved. 

Emerson  agt.  Bowers  (4  N.  T.,  449)  distinguished. 
Surrogate  may  remove  testamentary  trustees  (Contra:  Blake  agt.  Sands, 

3  Eedf.,  168). 
Chapter  79,  Laws  1873,  giving  surrogates  power  to  remove  executors  for 

dishonesty  construed,  with  chapter  482  of  1871,  as  giving  similar  juris- 
diction over  testamentary  trustees. 

Third  Department,  General  Term,  January,  1880. 

THIS  was  an  appeal  brought  by  an  executor  and  trustee.  The 
decree  made  by  the  surrogate  upon  the  petition  of  the  widow 
of  the  testator  and  beneficiary  under  the  trusts  and  also 
mother  of  the  other  respondents  who  are  infants  and  children  of 
deceased,  praying  in  her  own  and  their  behalf  for  his  removal 
from  said  offices  for  his  incompetency  as  improvident  and 
dishonest.  Upon  this  petition  a  citation  was  issued  to  appellant 
to  show  cause  why  its  prayer  should  not  be  granted.  He 
answered,  denying  the  petitioner's  charges.  The  surrogate 
found  the  charges  to  be  true,  and  made  the  order  here  under 
review,  removing  said  appellant  from  said  offices  of  executor 
and  trustee.  He  appealed  to  the  court,  charging  the  decree 
to  be  erroneous  in  every  part.  By  the  will,  which  was 
admitted  to  probate  Albany  county,  December  14,  1874, 
deceased  gave  to  his  executor  power  to  sell  all  real  estate 
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"  of  which  he  might  die  seized,  or  possessed,"  in  his  discretion. 
After  some  few  minor  bequests,  the  will  directed  the  executor 
to  divide  the  remainder  into  five  equal  shares,  and  be  devised 
to  such  executor  one  of  such  equal  fifth  parts  for  each  of  his 
five  children  by  separate  devises,  the  same  to  be  "  in  trust 
forever ;  to  invest  and  reinvest  the  same  in  good  bonds  and 
mortgages,  and  collect  the  interest  and  income  thereof,  and 
out  of  the  same  to  pay  for  the  education,  proper  and  reason- 
able support  and  maintenance  of  said  child,  and  invest  for 
his  or  her  advantage  whatever  balance  of  such  interest  and 
income  there  may  remain  after  paying  the  same  on  good  bonds 
and  mortgages."  The  inventory  showed  the  estate  to  consist 
of  fourteen  first  mortgages,  of  $31,350,  and  about  $53,395.37 
government  bonds,  and  about  $42,000  first  mortgage  railroad 
bonds  of  higher  per  centage  and  equal  standing  with  the 
governments.  The  total  of  the  inventory  was  about  $176,000, 
and  No.  80  Dove  street.  Appellant  accepted  the  execution  of 
these  trusts.  In  March,  1875,  he  associated  with  himself 
C.,  a  law  partner,  who  was  a  Pennsylvanian  ;  had  neither 
done  business,  nor  resided,  nor  owned  real  estate  in  this 
state,  excepting  a  temporary  residence  of  a  year  and  a-half, 
about  1865,  in  New  York  city  as  a  law  clerk  and  broker, 
and  at  the  time  of  these  occurrences  was  bankrupt  and  unable 
to  take  property  in  his  name.  Appellant  would  inform  C.  that 
there  were,  or  C.  would  ask  if  there  were,  moneys  to  loan. 
These  bonds  would  be  placed  in  the  market,  and  the  proceeds 
invested  on  many  worthless  and  many  nearly  worthless  mort- 
gages. The  mortgagor  would  see  C.  and  deal  with  him,  only 
paying  no  attention  thereto  and  referring  applicants  for  loans 
to  C.  It  was  C.'s  custom  to  negotiate  the  investments,  and 
the  appellant  delivered  the  money  to  him  to  loan  and  took  his 
receipt  substantially 'as  follows : 

"  Keceived,  Albany,  N.  Y.,  April  9,  1875,  of  S.,  executor 
and  trustee,  $1,500,  to  be  loaned  to  Joseph  Fellows  for  one 
year  from  date  thereof,  on  bond  and  mortgage. 

(Signed.)  "T.L.  C." 
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C.  would  inspect  the  property  and  report  his  opinion  on 
behalf  of  mortgagor  to  S.,  generally  alone,  and  only  in  a  few 
instances  did  S.  claim  to  have  made  personal  inspection  on 
the  property,  and  admits  in  twenty-two  mortgages  of  $35,100, 
where  he  simply  let  the  mortgagor  and  C.,  whom  he  claimed 
did  not  represent  him  but  the  mortgagor,  and  who  had  nc 
experience  in  real  estate,  fix  the  sufficiency  of  property  as 
security,  arrange  and  complete  the  loan,  S.  taking  no  part 
therein  after  paying  over  the  money  to  C.  to  be  loaned,  and 
then  shared  the  bonus  received  on  the  loan.  C.  would  pay  by 
his  check  to  the  mortgagor  the  amount,  less  the  bonus,  usually 
of  large  per  cent,  receive  the  bond  and  mortgage  and  deliver 
them.  These  bonuses  were  down  to  May  3,  1876,  always 
turned  over  by  C.  to  the  appellant  who  was  treasurer  of  S. 
and  C.,  and  then  from  time  to  time  divided  equally  between 
them  as  partnership  funds.  Afterwards  a  change  of  procedure 
took  place.  To  avoid  objections  they  concluded  the  appellant 
should  not  receive  directly  any  of  the  bonuses,  but  that  they 
should  be  applied  to  the  payment  of  the  expenses  of  the  firm 
of  S.&C. 

The  estate,  as  it  came  to  the  trustee's  hands,  could  be  inex- 
pensively managed  and  only  required  his  services.  The  evi- 
dence tended  to  show  that  the  financial  distresses  of  the  country 
which  struck  down  the  value  of  real  property  started  in  1873, 
and,  in  the  city  of  Albany  and  vicinity,  had  accomplished  the 
great  reduction  before  the  investments,  to  which  exception 
was  taken,  were  made  by  the  trustee.  Of  about  $107,000 
mortgage  investments  but  about  $30,000  was  productive. 

Charles  W.  Mead  and  Edwin  Countryman,  for  appellants. 

I.  The  surrogate  had  no  jurisdiction  to  entertain  the  appli- 
cation to  remove  the  testamentary  trustee  for  dishonesty  in 
the  mangement  of  the  trust  estates.  Under  chapter  482  of 
Laws  of  1871,  power  is  conferred  on  the  surrogate  to  remove 
testamentary  trustees  "  in  the  same  manner  as  now  (1871)  pro- 
vided" for  the  removal  of  executors  or  administrators,  and 
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for  the  removal  of  testamentary  guardians  the  same  as  other 
guardians  (1  Laws  of  1871,  page  1010).  1.  As  the  law 
existed  in  1871,  the  surrogate  had  no  authority  to  remove  an 
executor  or  administrator  for  "  dishonesty."  The  only  ground 
of  absolute  removal  under  the  Revised  Statutes  was  "  that  he 
had  become  incompetent  to  serve  "  (2  Revised  Statutes,  72, 
sec.  18 ;  Id.  75,  sec.  32).  And  "  incompetency  "  was  then 
defined  by  statute,  so  far  as  applicable  here,  to  be  merely  such 
unfitness  as  was  caused  "  by  reason  of  drunkenness,  improvi- 
dence or  want  of  understanding  "  (2  Revised  Statutes,  69, 
sec.  3).  And  it  was  distinctly  held  that  such  incompetency 
did  not  include  misconduct  or  mismanagement  on  the 
part  of  the  trustee  in  his  official  relations  to  the  trust, 
nor  his  personal  insolvency,  but  referred  rather  to  his  gen- 
eral habits  of  mind  and  conduct  and  the  want  of  ordinary 
care  and  forecast  in  the  acquisition  and  preservation  of 
property  (Emerson  agt.  Bowers,  14  N.  Y.,  449,  454,  455). 
2.  In  1873  the  above  section  of  the  Revised  Statutes  relating 
to  executors  was  amended  by  inserting  the  word  "  dishonesty  " 
between  "  drunkenness  "  and  "  improvidence,"  in  the  defini- 
tion of  incompetency  (Laws  of  1873,  chap.  79,  p.  159).  3. 
But  this  subsequent  amendment  of  the  Revised  Statutes  in 
relation  to  executors  did  not  modify  or  affect  the  prior  act  of 
1871  relating  to  testamentary  trustees.  The  authority  to 
remove  such  trustees  is  only  to  be  found  in  the  act  of  1871, 
and  it  necessarily  follows  that  the  jurisdiction  of  the  surro- 
gate is  limited  to  the  exercise  of  such  power  as  was  contem- 
plated and  conferred  by  that  act.  Without  reference  to  the 
language  of  the  act,  it  is  apparent  that  it  must  have  been 
passed  with  express  reference  to  the  provisions  of  the  Revised 
Statutes  then  in  force.  And  the  rule  is  elementary  in  the 
construction  of  statutes  that  whatever  is  within  the  spirit  and 
intent  is  within  the  statute,  even  if  against  the  letter  (People 
agt.  Utica  Ins.  Co.,  15  Johns.,  358;  Jackson  agt.  Collins,  3 
Cow.,  89  ;  White  agt.  Wager,  32  Barb.,  353 ;  Smith  agt. 
People,  47  N.  T.,  330).  But  the  terms  of  the  act  of  1871 
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are  clear  and  explicit. '  The  same  "  power  and  jurisdiction  " 
is  given  for  removing  testamentary  trustees  "  as  now  provided  " 
for  "  the  removal  of  executors,"  &c.  And  nothing  more 
could  be  given  by  any  reference  to  existing  laws,  unless  it 
were  conferred  by  the  terms  of  the  act  itself,  of  which  there 
is  no  pretense.  4.  This  rule  has  been  frequently  applied  in 
analogous  cases.  It  was  provided  by  statute  in  1837  that  costs 
in  surrogates'  courts  should  be  taxed  under  the  common  pleas 
fee  bill  then  in  force  and  contained  in  the  Revised  Statutes 
(Laws  of  1837,  p.  536).  And  although  that  fee  bill  was 
repealed  or  modified  in  1840  (Laws  of  1840,  p.  336,  sec.  40), 
and  that  court  was  abolished  by  the  constitution  of  1846,  and 
entirely  new  rates  of  costs  were  adopted  by  the  Code,  it  has 
been  repeatedly  held  that  the  old  common  pleas  fee  bill 
remained  in  force  for  the  cases  provided  for  in  the  act  of  1837 
(Western  agt.  Romaine,  1  Bradf.  7?.,  37;  Wilcox  v.  Smith, 
26  Barb.,  316,  330 ;  Davis  v.  Patchin,  25  How.,  5 ;  Same 
Case,  26  N.  Y.,  441,  448).  So,  in  mandamus  cases,  costs 
were  first  authorized  in  1833  (Laws  of  1833,^?.  395,  sec.  6), 
when  the  old  fee  bill  contained  in  the  Revised  Statutes  was 
in  force ;  and,  notwithstanding  that  fee  bill  was  expressly 
repealed  in  1840,  and  a  new  fee  bill  adopted,  and  again,  in 
1848,  entirely  new  rates  of  costs  were  provided  for  in  the 
Code,  it  was  held,  in  1863,  that  costs  in  such  cases  were  still 
to  be  taxed  under  the  old  fee  bill  of  the  Revised  Statutes 
(People  agt.  Commissioners  of  Highways,  28  How.,  159).  5. 
The  surrogate  is  a  creature  of  the  statute.  His  jurisdiction 
is  special  and  is  limited  to  the  powers  expressly  conferred  in 
the  statute  (Corwin  agt.  Merritt,  3  Barb.,  341 ;  Cleveland 
agt.  Whitor,  31  Barb.,  544 ;  Furniss  agt.  Furniss,  2  Redf., 
497.)  6.  The  petition  and  order  for  removal  of  the  trustee 
are  based  upon  the  charge  of  incompetency  by  reason  of 
"  improvidence  and  dishorfesty,"  and  as  there  is  no  evidence 
of  improvidence,  and  the  surrogate  had  no  power  to  pass 
upon  the  question  of  dishonesty,  it  follows  that  the  order 
must  be  reversed. 
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II.  The  evidence  clearly  failed  to  establish  the  charge  of 
improvidence  against  the  trustee.     None  was  given  or  offered 
to  show  his  general  character  or  habits  in  this  respect.     The 
evidence  merely  tended  to  show  miscalculation  or  mismanage- 
ment on  his  part,  not  wanton  or  reckless  improvidence.     This 
point  has  been  expressly  adjudged  (Emerson  agt.  Bowers  14 
N.  Y.,  449). 

III.  Nor  is  there  any  proof  of  dishonesty.     What  is  dis- 
honesty ?     It  is  clearly  something  more  than  improvidence, 
as  defined  by  the  Court  of  Appeals  in  Jtinerson  agt.  Bowers 
(14  N.  Y.,  449).     And  it  is  something  more  than  misjudg- 
ment,  mismanagement  or  misconduct  on  the  part  of  the  trus- 
tee.    He  may  mismanage  the  trust,  or  misconduct  himself, 
from  misapprehension  or  mistake,  and  with  the  best  intentions. 
Dishonesty  is  equivalent  to  fraud,  collusion  and  corruption, 
and  implies  not  only  a  wrong  act,  but  a  bad  motive,  as  the 
incentive  to  the  act.     1.  It  was  the  duty  of  the  appellant  as 
executor  and  trustee,  with  general  power  under  the  will,  to 
invest  and  reinvest  the  personal  property ;  to  collect  in  the 
personal  securities  and  investments  made  by  the  testator  in 
private  stocks,  and  invest  the  same  in  real  estate  securities 
within  a  reasonable  time,  at  least  within  the  eighteen  months 
allowed  for  settling  the  estate  (Gillespie  agt.  Brooks,  2  Red/., 
349  ;  1  Perry  on  Trusts,  sec.  440).     2.  There  is  no  evidence  in 
this  case  as  to  the  conduct  of  the  appellant  in  regard  to  busi- 
ness generally,  as  to  his  general  character  or  business  habits 
for  knavery  or  dishonesty.     3.  In  determining  the  question  of 
"  dishonesty,"  it  is  necessary  to  take  a  general  survey  of  his 
management  of  the  estate,  and  consider  particular  acts  in  the 
light  of  his  general  conduct ;  in  other  words,  to  judge  him  by 
his  general  course  of  proceeding,  and  not  by  a  few  isolated 
transactions.     The  results  of  such  a  survey  of  the  management 
of  this  trust  clearly  shows  that  in  the  matter  of  converting 
the  assets  into  money  and  reinvesting  the  same  in  bonds  and 
mortgages  nearly  $9,000  was  gained  to  the  estate.     Again, 
the  aggregate  amount  of  assets  thus  converted  into  money 
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and  invested  in  bonds  and  mortgages,  saying  nothing  of  sub 
sequent  reinvestments,  was  over  $138,000,  secured  by  forty- 
six  different  securities.  Of  these  investments,  there  is  not  a 
whisper  of  dissatisfaction  in  reference  to  twenty-two  of  the 
securities.  And  there  is  only  a  faint  murmur  against  fifteen 
of  the  other  mortgages,  while  the  evidence  is  overwhelming 
to  show  that  they  were  entirely  safe  and  judicious.  The 
average  valuation  of  all  the  witnesses,  shows  that  the  property  in 
each  case  was  worth  from  50  to  100  per  cent  more  than  the  loss. 
4.  There  are  only  nine  in  all  of  the  investments  that  are 
seriously  attacked,  and  of  these  the  surrogate  has  specified  six 
as  worthless  or  inadequate  securities.  For  the  evidence  relat- 
ing to  these  contested  securities,  their  value  and  the  circum- 
stances under  which  they  were  taken,  and  the  precautions  of 
the  trustees,  see  preliminary  statement  of  facts.  5.  These 
investments  were  made  during  a  period  of  great  financial 
depression,  a  period  of  such  confusion  and  uncertainty  that 
real  estate  can  hardly  be  said  to  have  a  settled  or  market  value. 
There  was  a  continual  decline  in  the  value  of  real  estate  dur- 
ing all  these  years,  and  the  lowest  point  was  only  reached 
about  the  time  of  this  investigation  before  the  surrogate.  6. 
"  A  trust  is  an  office  necessary  in  the  concerns  of  life  between 
man  and  man  and  which,  if  faithfully  discharged,  is  attended 
with  no  small  degree  of  trouble  and  anxiety,  and  it  is  an  act 
of  great  kindness  in  any  one  to  accept  it.  If  there  is  no  mala 
fides,  nothing  willful  in  the  conduct  of  the  trustee,  the  court 
should  regard  all  his  acts  with  a  favorable  eye  "  (Shields  agt. 
Shields,  60  Barb.,  61 ;  Thompson  agt.  Thompson,  2  JS.  Mon. 
[Ky.~\,  175,  176 ;  Witness  Appeal,  87  Penn.,  120).  7.  No 
effort  was  made  to  show  the  fees  charged  by  Mr.  C.  for  the 
services  he  rendered  to  applicants  for  loans,  was  unreasonable 
or  extortionate. 

IY.  The  surrogate  erred  in  excluding  evidence  to  show 
what  information  the  trustee  received  and  acted  upon  in  mak- 
ing particular  investments,  thus  shutting  off  one  of  the  most 
important,  in  fact  the  only  way  of  showing  that  he  acted  with 
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reasonable  and  ordinary  prudence.  The  evidence  of  sales  of 
other  property  similarly  situated,  in  the  immediate  vicinity, 
was  material  to  show  the  good  faith  of  the  trustee  in  his  esti- 
mates of  the  property  in  question. 

Alva  H.  Tremain  and  Andrew  Hamilton,  for  respondents. 

I.  The  surrogate  had  power  to  remove  appellant  and  to 
make  decree  appealed  from,  (a)  The  surrogate  may  remove 
an  executor  whom,  upon  proof,  he  shall  adjudge  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  improvi- 
dence or  dishonesty  and  other  reasons  enumerated  (3  Rev. 
St.  [6  ed.,  p.  75],  sees.  19  to  22 ;  Redf.  Sur.  Pr.,  144 ; 
This  power  is  possessed  exclusively  by  the  surrogate's  court,  it 
being  only  conferred  upon  it  by  statute  (3  Rev.  St.  [6th  ed.], 
supra  ;  Perry  on  Trusts,  vol.  1,  see.  281 ;  Wood  agt.  Brown, 
34  N.  -F.,  342).  (b)  And  in  1871  was  added  same  power  to 
remove  testamentary  trustees  (Chap.  782,  Laws  1867,  sec.  1 ; 
chap.  482,  Laws  1871 ;  Redf.  Sur.  Pr.,  424,  425 ;  3  Rev.  St. 
[6th  ed.],  p.  106,  sec.  100;  Hetzell  agt.  Barber,  6  Hun,  534; 
Savage  agt.  Olmstead,  2  Redf.,  479 ;  Furniss  agt.  Furniss,  2 
Redf.,  497).  (c)  These  powers  may  be  exercised  when  the 
two  offices  of  executor  and  trustee  unite  in  same  person,  under 
one  instrument,  and  a  decree  removing  from  both  made  on 
the  one  petition  and  proceeding  (  Wood  agt.  Brown,  34  N.  Y., 
342).  Improvidence  and  dishonesty  is  sufficient  cause  for  a 
denial  of  letters  testamentary  to  one  named  as  executor  (3  It. 
S.  [6th  ed.~],  p.  73,  sec.  3).  And  if  he  becomes  such  after 
appointment  he  can  then  be  removed  (3  R.  S.  [6th  ed.],  p.  75, 
sees.  19  to  23).  Complaint  may  be  made  to  the  surrogate  by 
any  person  interested  in  the  trust  (3  R.  S.  [6th  ed.],  p.  75, 
sec.  19  ;  Dayton  on  Sur.,  p.  644).  The  constant  tendency  of 
the  courts  and  legislation,  for  a  long  time,  has  been  to  give 
a  liberal  and  extended  construction  to  the  powers  and  jurisdic- 
tion of  surrogates'  courts.  That  they  should  have  plenary 
power  for  the  controlling,  preservation  and  management  of 
estates  of  deceased  persons,  and  the  multiform  questions 
VOL.  LX  31 
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appertaining  thereto,  upon  accounting  and  removal  (Chap.  272, 
Laws  1860,  and  chap.  115,  Laws  1866  ;  chap.  782,  Laws 
1867,  gee.  1  ;  chap.  482,  Laws  1871 ;  Red/.  Sur.  Fr.,  424, 
425 ;  3  Revised  Statutes  \Qth  ed.~\,  p.  106,  sec.  100 ;  Hartnett 
agt.  Wendell,  16  Abb.  Pr.  [N.  &],  383;  Campbell  agt. 
Thatcher,  54  .5ar&.,  382 ;  Z^J&J  agt.  McClaran,  41  J5arJ., 
491 ;  Sipperly  agt.  Bauous,  24  ^T.  I7!,  46  '^Bride's  estate,  15 
.AJJ.,  12 ;  Hetzell  agt.  Barber,  6  Jjftm,  534 ;  Savage  agt. 
Olmstead,  2  Red/.,  478,  <m<#  s&?  *W.,  497). 

II.  The  evidence  shows  the  appellant  incompetent  to  exe- 
cute the  duties  of  these  trusts  by  reason  of  improvidence. 
(a)  Improvidence  is  defined  as  "want  of  providence  or  fore- 
cast, neglect  of  foresight  or  of  the  measures  which  foresight 
might  dictate  for  safety  or  advantage,  not  providing  for  or 
against  what  will  happen  in  future  time,  negligent,  thoughtless. 
Half  the  inconveniences  and  loss  which  men  suffer  are  the 
effects  of  improvidence "  ( Webster's  Dictionary).  And  the 
same,  with  "neglect  of  preparation,  imprudence,  prodigal, 
wasteful "  ( Worcester).  Its  synonyms  are  "  inconsideration, 
negligence,  carelessness,  heedlessness "  ( Webster).  "  Provi- 
•dence  "  (from  pro  and  video),  the  want  of  which,  consti- 
tutes improvidence,  is  defined  as  synonymous  with  "  cau- 
tion, carefulness,  prudence,  frugality,  economy "  ( Webster). 
As  employed  in  this  statute  it  has  been  held  to  mean  "  that 
•want  of  care  and  foresight  in  the  management  of  property 
which  would  be  likely  to  render  the  estate  and  effects  of  the 
intestate  unsafe  and  liable  to  be  lost  or  diminished  in  value  " 
(Coope  agt.  Lowerre,  1  Bar.  Ch.,  45  ;  Cog g shall  agt.  Green, 
9  Hun,  471 ;  Emerson  agt.  Bowers,  14  N.  Y.,  449).  (b)  It 
is  said  in  Coope  agt.  Lowerre,  and  also  in  14  N.  Y.,  449,  that 
this  imprudence  or  improvidence  must  be  established  as  of  the 
habits  of  mind  and  conduct,  and  not  based  on  individual 
instances.  How  are  they  to  be  shown,  when  the  regular 
avocation  of  the  party  does  not  necessarily  determine  them  ? 
A  good  lawyer  may  be,  withal,  a  very  improvident  person  in 
financial  matters  and  "  management  of  property,"  to  which 
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alone  the  term  improvidence  must  here  be  held  to  apply  (See 
Coope  agt.  Lowerre,  sup.).  The  well-known  history  of  the 
bar  furnishes  examples  of  this  truth,  both  numerous  and 
illustrious.  "Where  the  ordinary  business  occupation  of  the 
individual  affords  no  reliable  test  of  his  habits  and  conduct  in 
these  respects,^  the  determination  of  these  questions  must 
depend  upon  the  evidence  of  his  capacity  and  conduct  in 
other  fields,  which  do  afford  a  fair  index.  The  best,  the  only 
method  left,  and  we  submit  it  is  a  most  convincing  one,  is  the 
examination  of  his  conduct  and  habits  during  a  period  of 
three  years,  down  to  the  date  of  these  proceedings,  in  the 
capacity  of  sole  executor  and  trustee  and  manager  of  an 
eastate  of  nearly  $200,000,  and  where  full  opportunity  was 
given  him  to  display  his  habits  and  character  of  mind,  and  to 
make  or  mar  his  reputation  for  providence,  (c)  The  defini- 
tions of  improvidence,  cited  above,  are  those  which  must 
interpret  its  meaning  in  this  statute,  inasmuch  as  there  is  no 
distinct  or  different  legal  signification.  The  case  of  Emmer- 
son  agt.  Bowers  (14  N.  Y.,  449),  does  not  conflict  with  the 
respondent's  position.  It  is  merely  an  authority  holding  that 
a  single  act  (and  there  was  in  that  case  but  one  proceeding  on 
the  trustee's  part  shown,  being  the  surrendering  up  of  the 
control  of  the  trust  to  the  charge  of  one  who,  for  all  that 
appears  in  the  case,  may  have  been  a  very  competent  person), 
was  not  the  degree  of  improvidence  intended  by  the  statute. 
Tliat  one  act  "of  negligence  did  not  sustain  the  charge  of 
improvidence.  The  other  evidence  in  that  case,  such  as  the 
taking  of  the  moneys  by  the  trustee  himself,  and  the  prosecu- 
tion of  fruitless  appeals  that  the  funds  might  be  exhausted  in 
litigation  for  the  attorneys'  benefit,  were  evidence  of  fraud 
and  dishonesty,  not  of  improvidence ;  of  a  wicked  purpose, 
and  not  an  indifferent  or  incompetent  regard ;  and  for  these 
causes  the  surrogate  at  that  time  possessed  no  power  of 
removal,  but  has  been  therewith  since  invested  (Coggshall 
agt.  Green,  supra). 

III.  The  appellant  was  incompetent  to  discharge  the  duties 
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of  these  trusts  by  reason  of  improvidence,  as  shown  by  the 
evidence  in  —  First.  He  was  shown  to  be  improvident  in  his 
conversion  of  the  estate  and  investments  left  by  the  deceased, 
without  good  cause  therefor ;  also  in  not  dividing  the  estate 
into  five  shares  as  directed  by  the  will,  and  which  could  readily 
be  done  when  in  government,  railroad  and  other  first-class 
bonds  and  mortgages,  and  instead  of  which  he  destroyed  the 
power  of  division,  owing  to  the  uncertainty  of  value  of  new 
securities  and  indivisibility  of  real  estate,  (a)  The  will  gives 
express  power  to  sell  and  invest  proceeds  of  real  estate  of 
which  testator  died  seized  or  possessed.  The  giving  of  express 
power  and  confining  it  to  real  estate  of  a  particular  class,  and 
saying  nothing  as  to  the  personal  estate,  conclusively  shows 
that  the  testator  was  content  with  his  other  securities,  and  did 
not  intend  to  direct  their  conversion.  The  rule  is  well  settled 
that  the  naming  of  one  portion  of  the  estate  is  the  exclusion 
of  the  other,  in  the  well  known  maxim,  "Expressio  unius  est 
exclusio  alterius"  The  will  in  other  places  gives  him  power 
"  to  invest  and  reinvest  in  good  bonds  and  mortgages,"  and 
the  funds  thus  to  be  applied  would  be  derived  from  the  sale  of 
the  real  estate  as  specially  authorized,  and  from  securities  that 
should  fall  due,  or  be  called  in,  or  paid  to  the  trustee,  and 
from  any  surplus  income  after  support  and  maintenance  of 
children.  The  testator's  government  bonds  are,  within  the  law, 
the  safest  security,  with  a  certain  revenue,  inexpensive  as  to 
care  or  collection,  untaxed  (King  agt.  Tallot,  40  N.  Y.,  77). 
These  he  converted  the  very  first.  Of  equal  security  were  the 
first  mortgage  railroad  bonds,  drawing  six  and  some  eight  per 
cent,  some  gold,  and  some  in  currency.  These  he  converted, 
leaving  stock,  a  poorer  security,  unconverted.  None  of  the  gov- 
ernments had  been  called  in  and  most  were  not  due  until  1887, 
consequently  their  sale,  and  that  of  the  others  was  in  violation 
of  his  powers  under  the  will.  If  it  is  said,  he  considered 
himself  as  commanded  .by  the  will  to  sell  the  securities  and 
invest  in  bonds  and  mortgages,  he  has  been  further  derelict, 
for  he  has  never  attempted  to  carry  out  that  direction  by  dis- 
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posal  of  the  remaining  securities,  of  about  $38,000,  left  by  the 
testator,  and  which  might,  with  more  propriety,  have  been 
disposed  of.  If  the  direction  of  the  will  was  positive,  he  was 
bound  to  convert  all  (Tiff,  on  Trusts,  629,  630,  632).  (i) 
The  will  at  most,  in  regard  to  converting  securities,  is  but 
permissive.  When  there  is  no  command  directing  the  con- 
version, the  trustee  must  act  in  utmost  good  faith,  and,  though 
power  is  given  him  in  his  discretion,  it  will  not  authorize  a 
change  with  a  prospect  of  benefiting  the  estate  (Tiffany  on, 
Trusts,  614,  615,  78,  79 ;  Perry  on  Trusts,  vol.  1,  sec.  466). 
If  unauthorized  by  the  will,  the  trustee's  acts  were  a  wrongful 
conversion.  If  allowed  by  the  will,  being  without  a  prospect 
of  benefit  to  the  estate  and  for  his  own  gain,  it  was  equally 
improvident.  If  directed  by  the  will,  his  failure  to  invest  in 
good  bonds  and  mortgages  was  equally  a  violation  of  his  pow- 
ers most  improvident  in  its  character.  Second.  The  appel- 
lant by  his  investments  showed  himself  incompetent  by  rea- 
son of  improvidence,  (a)  It  was  his  duty  as  trustee  to  see 
that  the  investments  were  secure,  productive  of  interest,  and 
subject  to  future  recall  (Ackerman  agt.  Emmott,  4  Bar.,  626 ; 
King  agt.  Talbot,  40  N.  T.,  76,  86,  88;  Affirming  same 
case,  50  Barb.,  453,  484;  Tiffany  on  Trusts,  587,  600,  601, 
602,  603 ;  Ackerman  agt.  Emmott,  4  Barb.,  626  ;  Smith  agt. 
Smith,  ±John.  Ch.,  281 ;  4  Edw.  Ch.,  718).  From,  as  we 
claim,  illegal  conversion  of  first-class  securities  of  about 
$107,000  invested,  but  about  $32,000,  on  January  21,  1878, 
were  paying  investments.  The  balance  yielded  not  more  than 
sufficient  income  to  discharge  the  expenses  of  their  own  man- 
agement. The  principal  has  been  exhausted  in  their  mainten- 
ance to  $7,119.66.  The  interest  was  lost  instead  of  being 
secured ;  the  principal  was  sunk  in  unproductive,  and  in 
several  cases,  in  entirely  worthless  real  estate,  so  it  cannot  be 
recalled  as  the  law  requires  (40  N~.  I7".,  supra).  (V)  The 
investments  made  are  in  nearly  every  case  largely  in  excess  of 
the  amount  that  is  sanctioned  for  trust  loans  by  the  law.  A 
trustee  -should  not  loan  more  than  one-half  to  two-thirds  of 
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the  value  of  the  property  (Bogart  agt.  Vanvelsor,  4:  Ed.  Ch., 
718-22,  23 ;  40  N.  T.,  supra  ;  Day.  on  Sur.,  522).  It  may 
be  improper  to  loan  even  two-thirds  or  one-half  where  build- 
ings are  used  for  trade  (Perry,  vol.  1,  p.  549,  sec.  457 ;  Lewin 
on  Trusts  [6th  ed.~],  286).  As  when,  as  in  this  case,  loans  are 
made  on  a  falling  market,  (c)  A  trustee  should  never  loan 
on  second  mortgage  (Perry  on  Trusts,  vol.  \,p.  550,  sec.  457 ; 
Lewin  on  Trusts  [6th  ed.~\,  p.  291,  sec.  40).  (d)  The  law 
requires  of  a  trustee  that  attention  which  a  provident  man 
should  pay  to  business.  It  was  improvident,  therefore,  being 
without  experience  himself  in  values,  that  he  did  not  have 
some  competent  person  estimate  the  value  of  each  piece  of 
property  before  placing  the  loan  (3  Red.  on  Wills,  554,  sees. 
118  a,  559;  Perry  on  Trusts,  sees.  441,  442,  443,  444, 
vol.  1,  p.  532,  <&c.  /  Tiffany  on  Trusts,  sees.  570,  571 ; 
King  agt.  Talbot,  50  Barb.,  454,  484,  485).  If  trustees 
rely  upon  a  valuation  made  by  the  mortgagor,  or  a  surveyor, 
who  is  his  agent,  without  having  a  survey  of  the  value  on 
behalf  of  the  estate,  it  is  a  breach  of  trust ;  and  they  will  be 
held  liable  for  any  deficiency  in  the  value  of  the  security 
(Lewin  on  Trusts  [6th  ed.'],  p.  286,  sec.  25).  Nor  must  he 
employ  the  solicitor  of  the  borrower  to  fix  upon  the  value 
or  survey  (Lewin  on  Trusts  [6th  ed.~\,  p.  279,  sec.  59). 
(e)  Further  evidence  of  appellant's  incapacity  by  reason 
of  improvidence  from  his  investments,  is  in  his  making 
loans  in  a  manner  which  might  even  leave  them  open  to  the 
objection  at  least  of  usury,  thereby  entailing  difficulty  and 
expense  in  their  collection,  litigation  and  delay.  Results 
which  were  naturally  to  be  expected  in  all,  and  did  actually 
occur  in  some.  This  was  conduct  liable  to  render  the  estate 
unsafe  and  likely  to  be  lost  or  diminished,  and  therefore 
within  the  statutory  definition  of  improvidence  (Coope  agt. 
Lowerre,  siiprd).  It  is  no  answer  for  the  appellant  to  charge 
these  derelictions  upon  C. ;  he  knew  of  them,  participated, 
allowed  and  encouraged  them,  and  a  trustee  cannot  give  funds 
to  a  solicitor,  and  allow  him  to  misapply  them  and  then  escape 
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responsibility  (brown's  Accounting,  16  Abb.  [N.  £],  457  and 
466,  and  numerous  cases  cited  /  Tiffany  on  Trusts,  597,  570 ; 
3  Itedf.  on  Witts,  547,  548  ;  Perry  on  Trusts,  vol.  1,  sec.  402). 
IV.  What  proof  would  show  that  the  appellant  was  incom- 
petent to  discharge  the  duties  of  this  trust  by  reason  of  dis- 
honesty ?  (a)  Dishonesty  as  applied  to  persons  is  defined  as, 
"  Want  of  honesty,  a  disposition  to  deceive  or  betray,  viola- 
tion of  trust,  fraud,  any  deviation  from  probity  or  integrity  " 
( Webster,  Worcester).  All  actual  fraud  is  dishonest,  and 
fraud,  though  unlimited  by  any  precise  definition,  is  any 
deception  or  artifice  used  to  circumvent,  cheat  or  defraud 
another  (Story's  Eq.  Jur.,  vol.  1,  sec.  186).  Embezzlement  is 
clearly  dishonesty,  and  the  neglect  or  refusal  of  an  assent  to 
account  for  trust  property  is  embezzlement  (State  agt.  Leon- 
ard, 6  Cold.  [Tenn.~],  307).  So  is  the  giving  of  a  false 
account,  or  the  willful  omission  to  acknowledge  receipts  by  a 
trustee  or  agent,  and  therefore  dishonest  (Rex  agt.  Jones,  7 
Car.  &  P.,  834 ;  U.  S.  agt.  For»yth,  6  McLean,  584 ;  Bach- 
elder  agt.  Tenney,  27  Yt.,  578).  That  whatever  would  consti- 
tute fraud  would  stamp  its  perpetrator  as  guilty  of  dishonesty, 
is  a  self-evident  proposition.  Fraud,  says  Story  (vol.  2  Eq. 
Jur.,  sec.  187),  properly  includes  all  acts,  omissions  and  con- 
cealments which  involve  a  breach  of  legal  and  equitable 
duty,  trust  or  confidence  (See,  also,  Bouv.  Diet.,  vol.  1,  p. 
612,  title  "Fraud;"  Perry  on  Trusts,  vol.  1,  sec.  169, 
et  seq. ;  Gale  agt.  Gale,  19  Barb.,  249-251  ;  Conkey 
agt.  Bond,  34  Barb.,  276  ;  Gould  agt.  Gould,  36  Barb.,  270  ; 
It  is  the  unlawful  appropriation  of  another's  property  with 
knowledge,  by  design  and  without  criminal  intent  (Bouv.y 
vol.  1,  p.  612).  It  must  be  such  an  appropriation  as  is  not  per- 
mitted by  law,  with  knowledge  that  the  property  is  another's 
and  a  design  to  deprive  him  of  it.  It  is  not  in  itself  a  crime, 
though  it  may  be.  (Bouv.  Die.,  sec.  4,  p.  613).  Dishonesty 
need  not  be  criminal  any  more  than  fraud  (Livermore1 's  Penal 
Law,  739).  It  is  indeed  a  part  of  the  equity  doctrine  of  fraud 
not  to  define  it,  or  lay  down  specific  rules  as  to  the  nature  of 
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it,  lest  the  craft  of  man  should  elude  the  rule.  But  it  includes 
all  acts,  omissions  or  concealments  which  involve  a  breach  of 
trust  and  is  injurious  to  another  (Bouv.  Die.,  p.  613,  sub. 
7,  vol.  1).  Dishonesty  bears  no  resemblance  to  the  word 
improvidence,  as  used  here  in  the  statute,  in  the  necessity  that 
it  should  characterize  the  trustee's  conduct  in  general.  One 
dishonest  act,  however,  is  sufficient  evidence  of  moral  obliquity. 
One  unmistakably  intentional  wrong,  intending  individual 
gain  by  unfair  means  at  another's  expense,  would  be  clear 
evidence  of  that  evil  propensity  and  purpose  which  the  law 
rightly  deems  it  unsafe  and  injudicious  to  countenance  in  the 
character  of  trust  custodians.  No  one  could  deny  that  the  per- 
son acting  so  was  guilty  of  dishonesty.  This  word  does  not 
even  require  that  there  should  be  a  criminal  intent  (Bov/o., 
supra).  A.  man  is  said  to  be  honest  who  in  his  dealings  with 
others  does  not  violate  the  law  (CraWs  Synonyms,  427). 
Dishonest  marks  the  contrary  to  honest.  It  is  dishonest  to 
take  anything  from  another  which  does  not  belong  to  one 
(Id.,  430).  The  meaning  of  dishonesty  employed  in  this 
statute  being  manifest. 

V.  The  appellant  was  incompetent  to  discharge  the  duties 
of  this  trust  by  reason  of  dishonesty,  as  appeared  by  the  evi- 
dence. First.  He  was  so  proved  to  be  in  the  matters  of  his 
conversions  of  the  estate  and  investments  as  left  by  the 
deceased.  The  conversion  of  government  bonds  for  invest- 
ing on  grossly  insufficient  security  for  bonus,  was  so  mani- 
festly a  conversion  of  the  highest  security  for  corrupt  motives, 
and  solely  for  his  own  gain,  regardless  of  the  security  of  the 
trust  fund,  that  it  was  dishonest  and  a  violation  of  trust,  a  devi- 
ation from  integrity,  a  circumvention  of  the  objections  to 
direct  appropriation  of  the  trust  moneys  in  an  illegal  manner. 
Second.  The  appellant  was  shown  incompetent  by  reason  of 
dishonesty  in  his  investments.  Third.  The  appellant  was 
«hown  incompetent  for  the  same  reason,  by  his  conspiracy 
with  his  partner  to  retain  the  moneys  belonging  to  the  trust 
estate.  The  appellant  and  C.  conspired  to  and  did  retain  the 
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moneys  of  the  estate  to  which  they  were  not  entitled.  These 
amounts  which  were  taken  as  bonuses  were  really  the  moneys 
of  the  estate  which  had  never  been  invested.  They  never  left 
the  hands  of  the  appellant  and  his  partner  who  was  given  the 
money  to  "  invest,"  &c.  In  each  case  they  took  their  moneys 
out  of  the  fund  that  was  to  be  loaned,  so  that  in  fact  it  never 
was  loaned,  but  remained  the  money  of  the  estate  in  their 
hands.  In  every  one  of  these  cases  the  bonuses  belongs  to 
the  estate  (Perry  on  Trusts,  sees.  429,  430,  vol.  1,  p.  517). 
Now  if  the  appellant  had  taken  over  $7,000  from  the  estate 
and  divided  it  between  himself  and  Case,  without  any  for- 
mality, he  would  be  clearly  dishonest  and  guilty  of  embezzle- 
ment. If  he  had  taken  it  and  pretended  to  give  security  that 
was  no  security,  he  would  be  in  no  better  position  as  regards 
this  appeal.  Several  of  his  loans  were  absolutely  worthless, 
so  glaringly  so  that  he  must  have  known  thereof.  The  proof 
of  a  reckless  conspiracy  is  strong  and  conclusive  and  establishes 
his  dishonesty  ( Gale  agt.  Gale,  19  Barb.,  249,  25 1).  If  a  trustee 
is  guilty  of  a  gross  neglect  of  his  duty  to  the  estate,  he  will 
be  deemed  guilty  of  a  breach  of  trust  (Tiffany  on  Trusts, 
570,  571).  A  willful  breach  of  trust  is  dishonesty.  Fourth. 
The  appellant  was  shown  incompetent  for  the  same  dishonesty 
in  the  taking  of  usury.  The  taking  of  these  bonuses  even  by 
a  trustee  (sole)  was  usurious  ( Van  Wyck  agt.  Walters,  \  6 
Hun,  209  ;  Stout  agt.  Rider,  12  Hun,  574 ;  Algur  agt.  Gard- 
ner, 54  N.  Y.,  360;  Estevez  agt.  Purdy,  66  N.  Y.,  446; 
West.  Life  Ins.  Co.  agt.  Kashan,  66  N.  Y.,  545 ;  Lee  agt. 
Chadsey,  2  Keyes,  543).  Here  the  trustee  in  many  cases  took 
half  of  the  bonuses  and  kept  it  without  any  cover  whatever, 
and  in  the  balance  of  the  cases  he  kept  nearly  half  by  having 
it  paid  on  liabilities  against  him  which  he  would  otherwise 
have  had  to  pay  himself,  and  hoped  and  expected  to  get  the 
balance  to  make,  up  his  half  of  the  entire  bonuses.  The  tak- 
ing of  usury  is  a  crime  and  the  receiver  is  a  criminal  (2  JR.  S. 
[Qth  ed.~\,  p.  1166,  sec.  15).  The  maxim  "  ignorantia  juris 
non  excusat"  need  not  be  invoked,  for  the  appellant  was 
VOL.  LX  32 
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himself  a  lawyer  and  betrayed  a  knowledge  of  this  rule  by 
his  attempts  to  avoid  the  consequences.  It  remains  for  the 
trustee  to  explain  these  transactions.  He  has  not  done  so. 
They  were  presumptively  fraudulent  (Evans  agt.  Ellis,  5 
Denio,  640 ;  McCormack  agt.  Malin,  5  Black/.,  509,  523 ; 
Dunlap's  Paley,  36 ;  Newman  agt.  Cordell,  43  Barb.,  448 ; 
Waverly  Nat.  Bank  agt.  Halsey,  57  Barb.,  249).  The  tak- 
ing of  usury  is  an  infamous  crime,  severely  condemned  by 
the  laws  both  Divine  and  human.  Its  deliberate  and  professed 
violation  cannot  be  other  than  dishonest.  He  has  admitted  the 
taking  and  division  of  these  illegal  bonuses  in  thirty-one  differ- 
ent cases,  and  it  has  been  proven  in  ten  other  cases,  thus  making 
forty-one  mortgages  where  usury  could  be  pleaded,  amount- 
ing to  $107,629.33.  If  it  is  a  crime  to  take  usury  in  loaning  your 
own  money  how  much  the  more  criminal  and  dishonest  it  must 
be  to  lend  or  take  usury  upon  loans  made  from  trust  moneys 
upon  which  the  widow  and  five  infant  children  of  the  deceased 
depend  for  their  support  and  for  the  necessities  of  life.  This  is 
dishonesty  of  the  worst  character,  and  for  which  alone,  if  for  no 
other  reason,  he  should  have  been  removed.  Fifth.  The  appel- 
lant was  shown  incompetent  by  reason  of  his  dishonesty  in  con- 
cealment of  these  bonuses  received  and  divided  between  him- 
self and  C.  of  over  $7,000,  which  belonged  to  the  estate  and 
should  have  been  included  in  his  accounts.  As  we  argued 
above,  they  were  funds  of  the  trust  which  had  never  changed 
their  character  or  been  invested,  (a)  A  trustee  will  not  be 
permitted  to  make  profit  for  himself  out  of  the  trust  prop- 
erty ;  and  he  is  equally  prohibited  from  purchasing  or  dealing 
with  it  for  his  own  gain  (Colburn  agt.  Morton,  36  How., 
150-160,  Court  App.  and  cases ;  Same  Case,  5  Abb.  [N.  &], 
308-316,  Court  App. ;  Littlye  agt.  Beveridge,  58  N.  Y.,  592- 
606 ;  Fulton  agt.  Whitney,  5  Hun.,  16 ;  3  Red.  on  Wills, 
402,  403-553;  Story's  Equity  Jur.,  sec.  1277,  a  ;  Levin  on 
Trusts  \§th  ed.~\,  p.  243 ;  Van  Epps  agt.  Van  Epps,  9  Paige 
Ch.,  237 ;  Kellogg  agt.  Wood,  4  Paige  Ch.,  578 ;  Holloway 
agt.  Stevens,  48  How.,  129).  One  who  joins  with  him  is  also 
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disabled  (Sweet  agt.  Jacocks,  6  Paige  Ch.,  355).  An  usage 
authorizing  an  agent  to  make  a  profit  upon  his  principal  is  a 
usage  of  fraud  and  plunder,  and  cannot  be  supported  (Dip- 
lock  agt.  Blackburn,  3  Campb.,  43).  A  subordinate  or  agent 
of  trustee  is  equally  disqualified  from  making  gains  out  of  the 
estate,  where  it  is  to  be  shared  in  any  way  by  the  trustee 
(Terwilliger  agt.  Brown,  44  N.  Y.,  237-240,  241,  affirming 
59  Barb.,  9 ;  Hawley  agt.  Cramer,  4  Cow.,  717).  Nor  can 
the  trustee  or  executor  give  it  to  one  and  then  take  back  a 
part  to  himself.  (Powers  agt.  Powers,  48  How.,  389).  If 
he  charged  a  bonus  in  his  account  for  skill  and  services  in 
conducting  the  business  of  the  trust  it  will  be  set  aside  (Perry 
on  Trusts,  vol.  1,  sees.  427,  428,  429,  and  vol.  2,  sec.  904). 
No  profit  can  be  made  by  them  for  increase  (3  Rev.  Stat. 
[6th  ed.~\,  sec.  70,  p.  101).  Nor  can  his  partner  make  any 
profits  out  of  the  trust  funds,  or  for  the  performing  of  serv- 
ices, unless  the  partner  alone  takes  the  profits.  Nor  can  either 
charge  for  professional  services  where  both  would  share  in  the 
proceeds  (3  Redf.  on  Wills,  556,  sec.  118  ;  3  Redf.  on  Wills, 
416,  note  ;  Collier  agt.  Munn,  41  JV.  Y.,  143, 146  ;  Perry  on 
Trusts,  vol.  \,p.  520,  521,  sec.  432  ;  Lewin  on  Trusts  [6th  ed.~], 
P.  249,  sec.  15  and  p.  243).  "Whether  usurious  or  not  the 
trustee  must  account  for  all  gains  (Perry  on  Trusts,  vol.  1,  p. 
571,  sec.  468  ;  3  Redf.  on  Wills,  406,  sec.  18).  The  rule  in 
England  and  America  is  that  a  trustee  must  account  for  all 
profit  he  has  made  (3' Redf.  on  Witts,  402,  sec.  10,  11 ;  403, 
sec.  12 ;  406,  sec.  18 ;  Utica  Ins.  Co.  agt.  Lynch,  11  Paige 
Ch.,  520).  Trustee  cannot  even  charge  costs  in  an  action 
against  him  personally  for  acts  arising  out  of  his  attempts  to 
protect  trust  property  (Pierson  agt.  Thompson,  1  Edw.  Ch., 
212).  All  these  bonuses  should  have  been  accounted  for  and 
were  property  of  the  trust  (Perry  on  Trusts,  vol.  1,  sec.  427, 
428,  429,  430,  and  sec.  468,  p.  571 ;  Tiffany  on  Trusts,  554, 
555,  556,  557,  558).  (b)  Being  the  moneys  and  profits  of  the 
trust,  appellant  refused  to  include  them  in  account,  appropri- 
ating them  to  his  own  use.  His  accounts,  as  filed  in  this 
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respect,  were  false.  His  omissions  were  willful.  Failing  to 
account  for  these  receipts  and  convertly  using  them  for  him- 
self and  partner,  was  embezzlement  and  was  dishonest  (Rex 
agt.  Jones,  supra,  p.  40  ;  U.  S.  agt.  Forsyih,  supra,  p.  40 ; 
Bachelder  agt.  Tenney,  supra, p.  40).  This  comprised  thirty- 
two  different  items,  total  $7,400.31 ;  each  item  retained  was  a 
dishonest  act,  in  taking,  in  concealing,  in  using  and  in  refus- 
ing to  account  for  and  pay  over.  Seventh.  Every  department 
of  the  appellant's  administration  as  it  proves  him-incompetent 
by  reason  of  improvidence,  shows  like  proof  of  his  dishon- 
esty. These  delinquencies  are  linked  together.  His  improvi- 
dence in  conversions,  loans  and  investments,  in  selling  good 
securities  and  taking  poor  or  worthless  mortgages  afforded  the 
opportunity  for  his  dishonest  practices  and  gains.  None  other 
would.  It  was  because  of  his  improvidence  in  loaning  that 
borrowers  who  were  receiving  more  than  the  entire  value  of 
their  security  could  afford  to  give  appellant  and  his  partner 
the  excess  as  payment  of  the  large  bonuses  they  exacted,  and 
the  evidence  of  Savage's  improvidence  is  the  source  and  cen- 
ter of  his  dishonesty.  This  case  comes  before  this  court  for 
review  upon  the  merits.  Was  this  removal  justified  by  prin- 
ciples of  equity,  is  the  question  ?  This  is  in  the  nature  of  a 
rehearing  in  equity  (Robinson  agt.  Raynor,  28  N.  Y.,  494  ; 
Oilman  agt.  Oilman,  3  Hun,  22,  and  cases  cited,  p.  25 ; 
Kyle  agt.  Kyle,  4  N.  T.  Weekly  Dig.,  120;  Sup.  Court 
Rules,  No.  42,  note  12;  Redfield  Pr.  Sur.  Court,  p.  465). 

BOARDMAN,  J. —  Edward  Savage  was  removed  by  the  sur- 
rogate of  Albany  county  as  executor  and  trustee  under  the 
will  of  John  Gould,  deceased,  because  he  was  "  incompetent 
to  discharge  the  duties  of  such  office  as  executor,  and  such 
trust  as  trustee,  by  reason  of  improvidence  and  dishonesty  in 
the  administration  of  said  trusts,  office  and  estate." 

The  mass  of  evidence  and  the  conceded  facts  are  conclusive 
against  the  said  Savage.  He  is  shown  to  be  incompetent  in 
that  he  has  delegated  to  others  the  judgment  and  discretion 
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which,  by  his  acceptance  of  the  trusts,  was*Mue  from  himself. 
He  has  allowed  his  law  partner  to  manage  the  trust  estate  for 
his  own  benefit.  He  has  taken  second  mortgages  in  violation 
of  his  duty  as  executor  and  trustee.  He  has  taken  inadequate 
security,  when  ordinary  care,  judgment  and  competency  would 
have  protected  the  estate.  He  has  converted  the  best  of 
securities  to  invest  in  the  poorest  bonds  and  mortgages. 

These  acts  and  others  which  might  be  recited,  convict  Sav- 
age of  incompetency  to  administer  upon  such  an  estate  or 
discharge  such  trust  duties.  The  funds  in  his  hands  are  wast- 
ing away  through  his  negligence,  carelessness  and  ignorance, 
or  dishonesty  and  improvidence. 

There  is  additional  evidence  which  satisfied  the  surrogate 
of  his  dishonesty.  He  has  used  the  trust  funds  to  secure  his 
own  profit,  and  has  sought,  by  means  condemned  by  law,  to 
secure  a  pecuniary  benefit  to  himself.  He  has  charged  to 
borrowers  a  bonus  or  commission  on  sums  loaned,  and  put  the 
same,  or  a  part  thereof,  into  his  own  pocket.  He  has  exposed 
the  securities  taken,  to  the  suspicion  of  usury ;  not  to  the 
benefit  of  the  estate,  but  himself.  The  estate  has  been  man- 
aged for  his  own  benefit,  and  he  has  deliberately  made  a  profit 
out  of  it,  when  the  making  of  such  profit  or  gain  exposed  the 
estate  to  the  greatest  risks  of  loss,  some  of  which  have  already 
occurred,  and  many  of  which  will  in  all  propability  ensue. 
His  reckless  improvidence,  his  incompetency,  and  his  acts  out- 
side of  the  sanction  of  the  law,  have  involved  the  estate  in 
litigation  and  charged  it  with  costs.  Litigation  and  costs 
must  almost  inevitably  ensue  in  may  other  cases  in  the  future. 

This  court  is  satisfied  the  charges  for  which  Savage  was 
removed  by  the  surrogate  are  abundantly  sustained  by  the 
evidence.  The  interests  of  the  estate  and  of  the  cestui  que 
trust  demand  his  removal.  A  continuance  of  the  conduct 
of  Savage  in  the  future,  as  in  the  past,  could  only  result  in 
remediless  disaster  to  the  estate  and  the  beneficiaries.  Enter- 
taining these  views,  we  concur  upon  the  merits  that  Savage 
was  justly  removed  from  his  offices  as  executor  and  trustee. 
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It  is  urged,  however,  upon  this  appeal  that  the  surrogate  had 
no  jurisdiction  to  remove  Savage  from  his  position  as  testa- 
mentary trustee  for  dishonesty.  It  is  conceded  that  the  sur- 
rogate could  remove  him  for  in  competency. 

We  have  already  shown  that  he  was  incompetent,  in  our 
opinion,  to  exercise  these  trusts.  That  incompetency  is  not 
shown  in  one  or  two  isolated  instances,  as  in  Emerson  agt. 
Bowers  (14  N.  Y.,  449),  but  by  a  long  series  of  reckless, 
improvident  and  foolish  acts  to  the  serious  danger  and  detri- 
ment of  the  estate.  We  might  safely  stop  here,  and  upon 
this  ground  alone  sustain  the  surrogate's  decision. 

But  it  seems  quite  clear,  also,  that  the  learned  surrogate 
was  correct  in  considering  the  evidence  of  dishonesty  and 
including  that  in  the  reasons  for  his  removal. 

As  the  law  existed  in  1871,  the  surrogate  could  have 
removed  an  executor  when  "  he  had  become  incompetent  to 
serve."  At  that  time  (1871)  power  was  given  him  to  remove 
testamentary  trustees  "  in  the  same  manner  as  now  provided  " 
for  the  removal  of  executors  (1  Laws  of  1871,  p.  1010).  By 
chapter  79  of  Laws  of  1873,  page  159,  the  Eevised  Statutes 
were  amended  so  as  to  include  dishonesty  in  the  cases  for 
which  an  executor  might  be  removed  from  office.  The 
amendment  of  1873  did  not  affect  the  manner  in  which  an 
executor  could  be  removed.  That  remained  the  same  as 
before.  It  added  another  cause  for  removal,  and  therefore 
the  Revised  Statutes  included  such  cause  for  removal,  which 
was  equally  applicable  to  executors,  testamentary  trustees  or 
guardians.  The  amendment  modified  the  statute  as  of  a  date 
prior  to  1871,  so  that  the  power  to  remove  testamentary 
guardians  under  the  act  of  1871  could  be  exercised  in  case  of. 
incompetency  by  reason  of  drunkenness,  dishonesty,  improvi- 
dence or  want  of  understanding.  The  authority  to  remove 
is  only  found  in  the  act  of  1871,  but  the  cases  in  which  the 
power  might  be  exercised  were  within  the  province  of  legis- 
lative.amendment.  An  amendment  of  the  Revised  Statutes, 
under  such  circumstances,  causes  the  act  of  1871  to  take 
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effect  in  virtue  of  the  amended  law,  and  be  controlled  by  it 
as  so  amended.  Such  seems  to  us  to  be  the  purpose  of  the 
two  statutes  and  the  natural  object  of  the  legislature  (Dawson 
agt.  Horan,  5  Barb.,  459). 

It  is  not  necessary  to  consider  the  exceptions  taken  upon 
the  hearing.  There  is  no  substantial  conflict  in  the  evidence. 
The  inferences  from  it  are  irresistible.  There  can  be  no  two 
opinions  as  to  the  facts  established.  Whether  they  constitute 
evidence  of  incompetency  by  reason  of  dishonesty  or  improvi- 
dence may,  perhaps,  be  debatable,  though  we  do  not  hesitate 
in  our  own  opinion  in  that  respect.  Hence  these  rulings  now 
complained  of  could  not,  by  possibility,  have  changed  the 
result  or  lead  to  the  establishment  of  facts  at  variance  with 
those  concededly  established  by  the  case. 

We  think  the  decree  of  the  surrogate  is  just,  and  should 
be  affirmed,  with  costs  against  Edward  Savage  personally 
(Same  agt.  Same,  No.  132  on  calendar.) 

This  case  presents  the  same  identical  questions  upon  the 
removal  of  Savage  as  guardian,  and  upon  the  same  evidence. 

The  decree  in  this  case  is  also  affirmed,  with  costs  against 
Edward  Savage  personally. 


SUPREME  COURT. 
EDWAKD  SAVAGE,  as  executor,  &c.,  agt.  MARY  L.  GOULD  et  al. 

Costs  on  appeal  from  surrogate's  court  —  Separate  appearance  and  Mil  of 
costs  to  infant  respondents. 

Upon  an  appeal  to  the  supreme  court  from  the  decree  of  the  surrogate 
removing  an  executor  and  guardian,  it  is  proper  that  infant  respondents 
should  appear  by  different  attorney  than  adults  and  tax  separate  bill  of 
costs,  upon  affirmance. 

From  the  service  of  the  petition  of  appeal,  the  proceedings,  so  far  as  the 
question  of  costs  were  concerned,  are  to  be  regarded  in.  this  court,  viz. , 
costs  of  proceedings,  before  and  after  trial,  of  argument  and  term  fees. 

Code  of  Procedure,  section  307,  not  applicable  to  such  appeals. 

Troy  Special  Term,  March,  1880. 
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Charles  W.  Mead,  appellant's  attorney,  for  motion  for 
retaxation.  But  one  bill  of  costs  can  be  taxed,  unless  more 
are  awarded  (Code,  sec.  306 ;  Williams  agt.  Blumer,  49  How. 
Pr.,  12;  Allis  agt.  Wheeler,  56  N.  Y.,  50;  Park  agt. 
Spaulding,  10  Hun,  128-131 ;  Von  Keller  agt.  Schulting,  45 
How.  Pr.,  139;  Brockway  agt.  Jewett,  16  Barb.,  594). 
Trial  fee  only  was  allowable  (Morgan  agt.  Morgan,  1  Abb. 
\N.  £],  40). 

Atoa  H.  Tremain,  attorney  for  adult  respondents ;  Andrew 
Hamilton,  attorney  for  infant  respondents,  opposed.  The 
Code  does  not  limit  the  costs  to  trial  fee,  but  places  the  appeal 
"  for  all  purposes  of  costs  "  as  an  action  in  this  court  (Code, 
sec.  318 ;  Dupuy  agt.  Wurts,  47  How.  Pr.,  225  ;  Seguin  agt. 
Seguin,  3  Abb.  Pr.  \_N.  S.~\,  442;  Morgan  agt.  Morgan, 
supra  ;  and  Oilman  agt.  JReddington,  4  Hun,  640  explained; 
see  note  after  opinion).  Separate  bills  of  costs  were  properly 
taxed  (Conkling  agt.  Bloodgood,  12  Wend.,  279;  Minturn 
agt.  Main,  2  Sandf.,  737 ;  Bridgeport  Ins.  Co.  agt.  Wilson, 
20  How.  Pr.,  511).  The  guardian  necessarily  appeared  and 
pleaded  separately  (Sup.  Ct.  Rule  53).  The  award  of  costs 
means  to  all  parties  who  succeed  (Lawrence  agt.  Lindsay,  70 
N.  Y.,  566 ;  Sisters,  &c.,  agt.  Kelly,  68  id.,  628). 

INGALLS,  J.  —  In  the  above  matter  the  adult  respondents 
appeared  by  Mr.  Tremain,  and  the  infants  by  Mr.  Hamilton, 
as  their  guardian  ad  litem.  The  decree  of  the  surrogate  was 
affirmed  by  the  general  term  with  costs.  Tremain  and  Ham- 
ilton are  not  partners,  nor  in  any  manner  connected  in  busi- 
ness, nor  do  they  occupy  the  same  office,  and  there  is  no  claim 
of  collusion  or  of  a  device  to  insure  the  costs  of  litigation  by 
their  separate  appearances.  It  was  quite  proper  that  the 
infants  should  be  represented  by  a  person  other  than  the 
attorney  for  the  adult  parties.  Under  such  a  state  of  facts  it 
was  justifiable  to  allow  the  two  bills  of  costs,  and  herein  the 
clerk,  in  this  respect,  committed  no  error  in  adjusting  them 
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(The  Bridgeport  F.  <&  M.  Ins.  Co.  agt.  Wilson,  20  How. 
Pr.,  p.  511  ;  Cullomb  agt.  Caldwell,  5  How.  Pr.  Rep.,  p. 
336).  As  all  of  the  respondents  were  successful,  it  did  not 
become  necessary  to  apply  to  the  court  for  direction  in  regard 
to  an  allowance  of  costs  under  subdivision  2,  section  306,  of 
Code  of  Procedure.  The  court  at  general  term,  by  its  order 
of  affirmance,  allowed  costs  to  the  respondents  without  restric- 
tion ;  and,  hence,  we  conclude  that  they  were  to  be  adjusted 
according  to  the  rules  and  practice  of  this  court.  The  item 
of  ten  dollars  for  preparing  amendments  to  the  return,  on  the 
appeal,  was  unauthorized  and  should  not  have  been  included 
in  the  costs,  as  section  307  of  the  Code  of  Procedure  does 
not  apply  to  such  a  case,  and  as  the  court  had  not  by  its  order 
directed  payment  for  that  service,  it  cannot  be  included  in 
costs.  From  the  time  of  the  service  of  the  petition  of 
appeal,  the  proceeding  so  far,  at  least  as  the  question  of  costs 
are  concerned,  is  to  be  regarded  in  the  supreme  court 
{Dupuy  agt.  Wurts,  47  How.  Pr.,  p.  225 ;  Seguine  agt. 
Seguine,  3  Ablottfs  Rep.  \_N.  /&],  442 ;  Hawley  agt.  Don- 
nelley, 8  Paige  Chan.  Rep.,  415).  Consequently  it  was 
proper  to  include  the  item  of  ten  dollars  for  all  proceedings 
before  notice  of  trial,  also  the  item  of  fifteen  dollars  for  all 
proceedings  after  notice  and  before  trial.  We  perceive  no 
substantial  reason  why  those  items  should  not  be  allowed,  as 
the  nature  of  the  services  rendered  is  consistent  with  the  pro- 
vision of  the  Code  in  that  respect.  The  appeal  necessitated 
the  trial  of  an  issue  of  law,  and  hence  the  successful  party 
became  entitled  to  a  trial  fee  of  twenty  dollars.  The  argu- 
ment of  the  appeal  was  postponed,  at  the  instance  of  the 
appellant  and  by  order  of  the  court,  one  term,  and  therefore 
the  term  fee  of  ten  dollars  was  properly  taxed.  The  adjust- 
ment of  costs  by  the  clerk  seems  to  have  been  correct  with 
one  exception,  viz.,  the  item  of  ten  dollars  for  preparing 
amendments.  The  costs  must  be  readjusted  in  accordance 
with  the  foregoing ;  and  no  costs  of  this  appeal  is-  allowed  to 
either  party. 

VOL.  LX        33 
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SUPREME   COURT  — SAME  TERM. 

EDWARD  SAVAGE,  AS  GUABDIAN, 

agt. 
MARY  L.  GOULD  et  at. 

INGALLS,  J.  —  This  appeal  was  voluntarily  submitted  and 
decided  by  the  court  at  general  term,  and  costs  were  awarded 
to  the  respondents  upon  affirmance.  We  conclude  that  the 
same  rules  must  apply  in  regard  to  costs  as  in  the  case  first 
above  considered. 

NOTE. —  Gttman  agt.  Eeddington  (4  Hun,  640,  opinion  not  reported)  is 
not  properly  stated  in  head  note.  In  that  case  the  items  for  proceedings 
before  and  after  notice  were  taxed,  and  it  was  admitted  by  the  appellant, 
in  his  points  and  upon  the  argument,  that  they  were  proper.  The  ques- 
tion therefore  was  not  before  the  court  as  to  those  items,  and  the  same 
explanation  applies  to  the  case  of  Morgan  agt.  Morgan  (1  Abb.  Pr. 
[N.  8.],  40.  [REP. 


SUPREME  COURT. 

Tyf  THE  MATTER  OF  THE  APPLICATION   OF   THOMAS  MITRPHY 
FOR  A  MANDAMUS. 

.Comptroller  of  State  —  his  duties  under  the  acts  of  1873  and  1879,  as  to  biU 
for  services  of  appraiser,  appointed  by  superintendent  of  insurance  depart- 
ment, which  bill  has  been  approved  by  said  superintendent. 

The  relator,  an  appraiser  duly  appointed  by  the  superintendent  of  the 
insurance  department,  having  presented  an  itemized  bill  for  services  as 
such  appraiser,  which  bill  was  approved  by  said  superintendent,  the 
duties  of  the  comptroller  of  the  state,  under  the  acts  of  1873  and  1879, 
requiring  him  then  to  audit  such  bill  were  confined  to  an  examination 
for  the  purpose  of  seeing  whether  the  preliminary  steps  required  by 
law  had  all  been  taken ;  and  he  had  no  power  arbitrarily,  and  on  his  own 
sense  of  right  and  justice,  either  to  increase,  decrease  or  reject  the  bill 
altogether,  because  the  charges  as  made  did  not  meet  his  approval. 

Albany  "Special  Term,  1880. 
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APPLICATION  for  a  mandamus  against  the  comptroller  of  the 
state  of  New  York  to  compel  him  to  audit  a  bill  as  approved 
by  the  superintendent  of  insurance. 

Edward  Newcomb,  for  Murphy. 
Matthew  Ffale,  for  the  comptroller. 

WESTBKOOK,  J.  —  On  the  sixteenth  day  of  October,  1877, 
Thomas  Murphy  was  appointed  by  John  F.  Smyth,  the  then 
superintendent  of  the  insurance  department,  under  the  pro- 
visions of  chapter  593  of  the  Laws  of  1873,  an  appraiser  of 
the  real  estate  covered  by  mortgages  owned  by  The  Manhat- 
tan Life  Insurance  Company  of  New  York,  situate  in  the 
counties  of  New  York,  Kings,  Richmond  and  Suffolk.  Mr. 
Murphy  accepted  the  appointment,  discharged  its  duties, 
and  then  presented  an  itemized,  detailed  and  full  bill  to  the 
superintendent  of  insurance,  who  approved  the  same.  Such 
itemized  and  approved  bill  was  then  presented,  on  March  17, 
1879,  to  the  comptroller  of  the  state,  Frederic  P.  Olcott,  for 
audit,  who  reduced  the  bill  from  $9,800,  at  which  it  had  been 
approved  by  the  superintendent  of  insurance,  to  $720,  and 
refused  to  audit  the  same  as  approved. 

Mr.  Murphy  declined  to  accept  the  bill  as  audited  by  the 
comptroller  and  re-presented  the  bill,  itemized  and  approved 
by  the  superintendent  of  insurance,  to  the  present  comptroller, 
James  W.  Wadsworth,  who  has  also  refused  to  audit  the 
bill  as  approved.  Mr.  Murphy  now  asks  for  a  mandamus  to 
compel  him  to  perform  that  alleged  duty. 

There  are  no  allegations  of  fact  which  are  contested  or  dis- 
puted. The  application  turns  entirely  upon  the  powers  of 
the  comptroller  under  the  statute,  and  its  language  must  be 
clearly  in  mind  previous  to  any  dicussion. 

Chapter  593  of  the  Laws  of  1873,  section  2,  provides  : 
"  All  charges  for  making  examinations  of  any  insurance  com- 
pany, and  all  charges  against  any  company  by  any  attorney 
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or  appraiser  of  this  department  shall  be  presented  in  the 
form  of  an  itemized  bill,  which  shall  first  be  approved  by  the 
said  superintendent  and  then  audited  by  the  comptroller, 
and  shall  be  paid  on  his  warrant,"  &c. 

The  act  of  1879  (chap.  161,  sec.  2)  has  made  no  change  in 
this  particular.  That  reads,  "  The  expense  of  any  examina- 
tion made  under  this  section  shall  be  borne  by  the  company 
whose  affairs  are  so  examined,  to  be  paid  by  the  company  to 
the  state  treasurer,  after  being  approved  by  the  superintend- 
ent of  the  insurance  department  and  audited  by  the  comp- 
troller." 

It  will  be  observed  that  the  law  requires  the  following  steps 
to  be  taken :  1st.  An  appointment  by  the  superintendent  of 
the  insurance  department.  2d.  The  performance  of  the  serv- 
ices by  the  appointee.  3d.  The  presentation  of  "  an  itemized 
bill "  for  all  charges  for  services  rendered  under  the  appoint- 
ment. 4th.  That  the  "  itemized  bill  *  *  *  shall  first  be 
approved  by  the  said  superintendent "  ;  and  5th.  "  Then  aud- 
ited by  the  comptroller." 

The  question  is  not,  what  may  sometimes  be  involved  in 
the  use  of  the  words  "  audit,"  "  audited  "  or  "  auditor,  "  but  it 
is,  in  what  sense  is  the  word  "audited  "  used  in  this  statute  ? 

The  word,  in  its  primary  sense,  implies  a  hearing.  If  an 
account  is  referred  to  an  officer  for  audit,  and  no  provision  is 
made  in  the  reference  for  the  ascertainment  of  its  justice  prior 
to  its  examination  by  the  auditor,  then,  of  course,  it  is  such 
officer's  duty  to  give  the  matter  a  full  hearing  or  examination, 
and  decide  every  question  upon  its  merits.  If,  however,  a 
tribunal  is  created  for  the  examination  of  the  bill,  and  for  its 
rejection  or  approval  prior  to  its  audit  by  the  officer  to  whom 
it  is  referred,  then  the  hearing  or  examination  by  such  officer 
is  not  upon  the  whole  merits  of  the  bill,  but  it  must  be  lim- 
ited and  confined  to  an  inquiry  whether  the  previous  steps 
required  by  law  have  all  been  duly  and  regularly  taken. 

In  the  case  now  presented,  the  officer  making  the  appoint- 
ment—  the  superintendent  of  insurance  —  was  required  to 
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examine  an  "  itemized  bill "  for  the  services  rendered,  which, 
before  its  presentation  to  the  comptroller,  had  to  be  "first 
approved  by  the  said  superintendent."  This  was  a  reasona- 
ble requirement  of  the  law,  for  that  officer  is  presumed  to  be 
acquainted  with  the  nature  and  value  of  the  services  ren- 
dered. After  such  approval  by  the  superintendent  it  is  de- 
clared, that  it  must  be  "then  audited"  by  the  comptroller. 
"What  does  this  require  of  the  last  named  officer  ?  To  go  over 
each  item  of  the  bill,  and  raise  or  reduce  it  according  to  his 
ideas  of  the  propriety  of  the  charge  and  its  value  ?  If  he 
may  go  over  the  items  of  the  bill  in  such  a  manner,  why  may 
he  not  then  also  go  further  and  inquire  whether  the  appoint- 
ment of  the  appraiser  should  ever  have  been  made  and  the 
services  rendered  at  all,  and  if  in  his  judgment  there  should 
have  been  no  examination  of  the  affairs  of  the  company,  reject 
the  bill  altogether  ?  Certainly,  if  the  comptroller,  because  he 
is  authorized  to  audit  the  bill,  is  empowered  to  examine  into 
the  justice  of  the  charges,  then  he  may  also  determine  the 
whole  claim  to  be  unjust  and  wrong,  even  though  the  services 
were  rendered  in  obedience  to  law,  upon  the  regular  appoint- 
ment of  an  officer  authorized  to  make  it.  No  such  construc- 
tion of  the  act  is,  in  my  judgment,  admissible.  As  a  mode 
of  ascertaining  and  fixing  the  amount  of  the  charges  before 
the  bill  was  presented  to  the  comptroller  for  audit,  was  pro- 
vided by  the  statute,  the  latter's  duties  in  the  auditing  thereof 
were  confined  to  an  examination  for  the  purpose  of  seeing 
whether  the  preliminary  steps  had  all  been  taken,  and  he  had 
no  power,  arbitrarily  and  on  his  own  sense  of  right  and  jus- 
tice, either  to  increase,  decrease  or  reject  the  bill  altogether, 
because  the  charges  as  made,  though  "itemized"  and  "ap- 
proved "  as  the  law  directed,  did  not  meet  his  approval.  It 
would  be  just  as  proper  for  an  auditing  officer  to  refuse  to 
allow  a  judgment  recovered  in  due  course  of  law,  because,  in 
his  opinion,  it  ought  never  to  have  been  rendered. 

The  view  just  presented  is  not  novel,  but  has  been  fre- 
quently adopted  when  the  auditing  tribunal  was  required  to 
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act  upon  a  claim  previously  ascertained  in  a  mode  prescribed 
by  law. 

The  People  ex  rel.  Iloyt  agt.  The  Supervisors  of  the  County 
of  Kings  (16  Wend.,  520),  decided  by  the  court  of  errors,  is 
directly  in  point.  By  section  53  of  chapter  55  of  Laws  of 
1830,  entitled  "An  act  regulating  highways  and  bridges  in 
the  counties  of  Suffolk,  Queens  and  Kings,"  it  was  provided, 
when  a  road  had  been  laid  out  by  the  commissioners  of  high- 
ways, that  "  such  commissioners  shall  cause  a  statement  of  the 
verdict,  charges  and  expenses  in  laying  out  the  said  road,  to 
be  delivered  to  the  supervisor  of  the  town,  who  shall  lay  the 
same  before  the  board  of  supervisors  of  the  county,  by  whom 
the  same  shall  be  audited."  The  land  of  the  relator  had  been 
taken  for  a  highway  and  his  damages  assessed  at  $1,450.  On 
the  presentation  to  the  board  of  supervisors  under  the  section 
just  quoted,  the  matter  was  referred  to  a  committee,  which 
reported  that  a  much  less  sum  should  be  awarded  to  Hoyt. 
The  board  of  supervisors  relied  upon  the  People  ex  rel.  Patchen 
agt.  The  Supervisors  of  the  County  of  Kings  (7  Wend.,  530), 
in  which  case  the  same  meaning  given  to  the  word  "  audit " 
as  that  adopted  by  the  comptroller  in  this,  was  held  to  be 
proper.  This  view  was  also  sustained  by  the  supreme  court, 
but  was  reversed  by  the  court  of  errors,  twenty-four  members 
of  that  tribunal  voting  therefor,  and  only  one  voting  to 
affirm. 

In  Morris  agt.  The  People  (3  Denio,  382),  it  was  held, 
"  When  the  board  of  supervisors  of  a  county  are  required  by 
law  to  audit  and  allow  the  accounts  of  judicial  officers  for 
their  salaries,  they  have  no  discretion  to  exercise,  but  must 
allow  the  salary  as  fixed  by  law  "  (See  opinion  of  Lott,  Senator, 
on  pages  400,  401,  402). 

The  same  view  of  the  meaning  of  the  word  we  are  con- 
sidering must  have  been  adopted  by  the  court  of  appeals  in 
The  Amoskeag  Manufacturing  Company  agt.  The  Mayor  of 
Albany,  &c.  (63  N.  T.,  37).  The  case,  though  not  fully 
reported,  was  as  follows:  By  chapter  197  of  Laws  of  1867, 
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entitled  "  An  act  to  reorganize  the  fire  department  of  the 
city  of  Albany,"  it  was  declared  (sec.  5) :  "  The  chamberlain 
of  the  city  of  Albany  shall  audit  and  pay  the  bills  contracted 
or  incurred  by  said  board  of  fire  commissioners  under  the 
provision  of  this  act,  upon  production  of  their  warrant  there- 
for," &c.  The  fire  commissioners  had  contracted  for  repairs 
to  the  amount  of  $1,687.05,  and  had  passed  and  approved  the 
amount  at  that  sum.  The  city  chamberlain,  supposing  the 
word  "  audit "  to  mean  what  the  comptroller  on  his  proceed- 
ing claims  for  it,  examined  the  bill  upon  its  merits,  and 
reduced  it  $300.  The  plaintiff  refused  to  accept  the  audit 
and  brought  suit  to  recover  the  whole  amount.  In  that  action 
a  judgment  for  the  full  sum,  as  fixed  by  the  fire  commissioners, 
was  rendered  upon  the  report  of  a  referee,  which  was  affirmed 
at  general  term  and  in  the  court  of  appeals.  The  case  filed 
in  the  state  library  discloses  the  facts  stated. 

Other  decisions  of  a  similar  character  can  doubtless  be 
found,  but  those  cited  are  sufficient  to  sustain  a  proposition 
clear  without  them.  In  fact  it  seems  to  me  that  the  learned 
counsel  for  the  comptroller  concedes  the  whole  case,  when  he 
says  in  his  brief :  "  The  result  of  the  cases  in  this  state  would 
seem  to  be,  that  where  the  amount  of  the  bill  to  be  audited 
is  fixed  by  law,  or  where  the  amount  is  by  law  to  be  fixed  by 
some  other  than  the  auditing  officer  as  by  the  jury  in  the 
case  in  16th  Wendell,  or  by  the  board  of  health  as  in  the 
case  in  9th  "Wendell,  or  by  fire  commissioners  as  in  the  case 
in  63d  N.  Y.,  then  the  auditing  officer  will  not  only  be 
required  to  audit  and  allow,  but  to  do  so  at  the  amount  fixed 
by  law,  or  by  the  authority  to  which  the  power  to  fix  is  dele- 
gated bg  law"  Precisely  this  is  the  case  presented.  The 
approval  of  the  bill  is  to  be  by  the  superintendent,  the  officer 
who  ordered  the  services,  and  not  by  the  officer  who  was 
simply  to  " audit"  There  was  no  discretion  committed  to 
the  comptroller.  Of  the  services  he  could  have  no  personal 
knowledge,  and  he  was  powerless  to  investigate.  The  bill 
should  come  to  him  after  investigation  and  approval  in  the 
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mode  prescribed  by  law,  and  whether  it  did  or  not  he  could 
decide,  but  beyond  this  he  could  not  go. 

An  order  must  be  made  requiring  the  comptroller  to  do  his 
duty  under  the  law,  in  conformity  with  the  principles  herein 
enunciated.  That  his  predecessor  has  taken  the  same  view  of 
his  power  that  he  does,  is  no  justification  to  him.  The  obliga- 
tion to  audit  rests  upon  the  individual  holding  the  office  of 
comptroller,  without  regard  to  the  personalty  of  the  incum- 
bent. The  failure  to  take  this  proceeding  against  his  prede- 
cessor is  no  bar  to  this  application,  for  if  it  was,  the  refusal 
to  perform  a  plain  duty  by  the  possesssor  of  the  offce  during 
the  last  day  of  his  term  would  then  be  a  perpetual  bar. 

If  the  comptroller  desires  a  stay  to  enable  him  to  review 
the  order  to  be  made  hereunder,  it  will  be  granted  on  the 
application  of  his  counsel. 


SUPKEME  COURT. 

MATTER  OF  OPENING  SIXTY-SEVENTH  STREET. 

Street  openings  in  New  York  City — Dedication  —  Boundaries — Power  cf 
Executors  to  dedicate  —  Excessive  awards. 

Where  an  owner  of  land  through  which  a  public  street  is  laid  out,  in 
conveying  portions  of  such  street  makes  the  street  a  boundary,  the 
grantees  are  entitled  to  the  use  and  enjoyment  of  the  street  for  that 
purpose  as  an  easement  or  servitude  to  the  property  granted. 

Where  land  is  granted  bounded  upon  a  street  or  highway,  there  is  an 
implied  covenant  that  there  is  such  a  way,  and  that  so  far  as  the  grantor 
is  concerned  it  shall  be  continued,  and  that  the  grantee,  his  heirs  and 
assigns  shall  have  the  benefit  of  it. 

By  bounding  land  conveyed  by  the  side  of  a  street  or  highway,  the  land 
in  the  highway  is  excluded  by  force  of  the  description  so  used,  and 
does  not  pass  to  the  grantee. 

Executors  acting  under  a  power  or  trust  to  sell  real  estate  conferred  by 
will,  may  lawfully  dedicate  to  public  use  that  portion  of  the  land  of  the 
testator  within  the  lines  of  a  proposed  street  as  incidental  to  the  sale  of 
the  land  in  lots  or  otherwise  on  each  side  of  the  street. 
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The  power  to  divide  and  lay  out  in  lots  and  streets  the  land  of  the  testa- 
tor, is  a  necessary  incident  to  a  power  given  to  executors  to  sell  and 
dispose  of  it  to  the  best  advantage. 

An  owner  of  a  tract  of  land  in  the  city  of  New  York,  by  conveying  a 
portion  thereof  bounded  upon  a  street,  dedicates  the  street  not  only  to 
the  next  intersecting  avenue,  but  as  far  as  the  same  extends  through  or 
is  laid  out  over  his  land. 

Upon  the  coming  in  of  the  report  of  the  commissioners  of  estimate  and 
assessment,  the  court  will  examine  the  testimony  submitted  to  them  aa 
to  the  value  of  property  to  be  taken  for  the  street,  and  if  it  appears 
that  the  amounts  awarded  are  greatly  in  excess  of  the  real  value  of  the 
property,  the  report  will  not  be  confirmed. 

New  York  Special  Term,  January,  1881. 

MOTION  to  confirm  the  report  of  the  commissioners  of  esti- 
mate and  assessment. 

William  C.  Whitney,  counsel  to  corporation,  for  the 
mayor,  &c. 

Henry  H.  Anderson,  for  "W.  C.  Schermerhorn  and  another, 
for  the  motion. 

Frank  E.  Blackwell,  for  the  devisees  of  Smith  Bloomfield, 
deceased,  for  motion. 

James  A.  Deering,  for  New  York  Loan  and  Improvement 
Company,  opposed. 

John  C.  Shaw,  for  I.  Sternberger,  opposed. 
James  M.  Fitzsimmons,  for  Ann  Oassidy,  opposed. 

DAJSTIELS,  J. —  The  street,  which  it  was  the  purpose  of  these 
proceedings  to  open,  was  laid  out  and  delineated  upon  maps 
filed  by  the  commissioners  appointed  for  that  purpose  under 
chapter  115,  Laws  1807. 

The  legislature,  at  that  time,  anticipating  the  future  exten- 
sion and  growth  of  the  city,  made  provision  bv  this  act  for 
VOL.  LX  34 
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laying  out  streets  over  a  portion  of  its  territory  for  the  pur- 
pose of  definitely  fixing  their  location,  and  enabling  the 
owners  of  the  property  to  occupy,  enjoy  and  deal  with  it  in 
view  of  the  future  opening  of  such  streets.  The  maps  of  the 
commissioners  were,  one  of  them,  required  to  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  and 
the  other  to  be  at  the  disposal  and  use  of  the  mayor  and 
aldermen  of  the  city.  By  the  act  making  these  provisions, 
the  work  assigned  to  the  commissioners  was  to  be  completed 
within  the  period  of  four  years  (Lams  1807,  126,  sec.  3),  and 
sufficient  appears  in  the  case  to  warrant  the  conclusion  that 
they  complete  what  was  required  by  this  law  in  the  year  1811. 
The  maps  filed  by  them  contain  a  discription  of  the  locali- 
ties of  the  streets,  avenues  and  public  places  required  to  be 
designated  by  them  in  the  exercise  of  the  authority  created 
by  its  provisions,  and  when  the  maps  were  filed  and  published, 
as  that  was  required  by  means  of  that  act,  a  record  was  sub- 
stantially made  indicating  the  locality  of  these  streets,  avenues 
and  places.  After  that  had  been  done,  and  by  means  of 
chapter  86  of  the  Revised  Laws  of  1813,  it  was  further  pro- 
vided that  measures  might  be  taken  on  the  part  of  the  city 
for  opening  and  imp  roving  such  streets  as  the  public  interests 
and  convenience  should  require  that  to  be  done.  But  in  the 
meantime  no  person  was  allowed  to  erect  any  building  upon 
the  lands  designated  as  streets,  avenues  or  public  places  upon 
the  maps  of  the  commissioners,  without  the  assent  of  mayor, 
&c.,  of  the  city,  and  in  case  they  did  so,  they  were  simply  to 
be  at  liberty  to  remove  them  at  their  own  expense  when  it 
should  become  necessary  to  open  the  streets,  avenues,  &c.,  and 
that  was  not  to  be  attended  with  expense  to  the  public  authori- 
ties ;  but  the  commissioners  to  be  appointed  to  estimate  the  dam- 
ages and  assess  the  expense  of  opening  the  street,  &c.,  were 
prohibited  from  allowing  any  compensation  whatever  for  any 
building  which,  at  any  time  subsequent  to  the  filing  of  the 
commissioners'  maps,  might  be  built  or  erected,  or  placed 
upon  any  such  street,  avenue  or  public  place  (Revised  Laws 
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1813,  vol.  2,  414).  Under  these  acts  it  became  the  policy  of 
the  city  to  indicate  the  future  existence  of  the  streets  and 
avenues,  and  the  localites  over  which  they  should  be  con- 
structed and  maintained,  and  when,  by  force  of  the  legal  pro- 
visions established  by  the  legislature,  they  should  afterwards 
be  opened  the  damages  were  to  be  equalized  by  the  benefits 
so  far  as  the  latter  might  prove  adequate  for  that  purpose. 
The  street  in  controversy  was  one  of  those  which  was  laid  out 
and  designated  on  the  maps  of  the  commissioners,  and  was 
afterwards  within  the  protection  of  the  provisions  of  both 
these  statutes,  and  it  was  for  the  purpose  of  opening  this 
street  and  rendering  it  useful  to  the  public  that  the  proceed- 
ings were  taken  which  the  motion  is  now  made  to  confirm. 
The  commissioners  who  were  appointed  to  estimate  the  dam- 
ages which  might  be  sustained  in  opening  and  improving  the 
street,  allowed  to  the  persons  who  are  described  in  the  proceed- 
ings as  the  devisees  or  heirs  of  Smith  Bloomfield  substanial 
awards  for  the  property  forming  that  portion  of  the  street 
extending  for  the  distance  of  100  feet  from  the  easterly  line 
of  Third  avenue.  The  amount  allowed  was  the  sum  of 
$24,000,  and  they  also  allowed  nominal  damages  for  the  land 
taken  for  the  residue  of  the  street  easterly  to  a  point  157^ 
feet  westerly  from  Second  avenue.  The  land  for  which  the 
awards  were  so  made  was  sixty  feet  in  width,  which  was  the 
width  required  to  be  included  within  its  limits  by  the  law  of 
1807  already  referred  to.  The  large  award  made  for  the  land 
bounded  westerly  by  Third  avenue  and  extending  easterly 
upon  Sixty-seventh  street  to  the  extent  of  100  feet  has  been 
opposed  as  unfounded  both  by  the  city  and  by  the  persons 
upon  whose  property  the  amount  has  been  assessed.  This 
award  has  been  resisted  as  illegal,  for  the  reason  that  the 
executors  of  Smith  Bloomfield,  who  was  the  owner  of  the 
adjacent  property  and  of  the  fee  of  that  forming  the  bed  of 
the  street,  had,  by  their  own  conveyance,  made  a  dedication 
of  this  portion  of  the  street,  as  well  as  that  laying  easterly 
from  it,  for  the  use  of  the  public.  Smith  Bloomfield  died  on 
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the  llth  day  of  May,  1865,  leaving  a  will  which  was  admitted 
to  probate,  and  under  its  provisions  letters  testamentary  were 
issued  to  William  and  Ellis  S.  Bloomfield  as  his  executors.  At 
the  time  of  his  decease  he  owned  the  property  situated  upon 
the  northerly  and  southerly  sides  of  what  had  been  laid  out 
upon  the  commissioners'  map  as  Sixty-seventh  street  and 
extending  to  the  distance  of  456  feet  from  the  easterly  line  of 
Third  avenue.  He  was  also  vested  with  the  fee  of  the  land 
designed  to  be  appropriated  for  the  purpose  of  that  street. 
After  their  appointment  these  executors  conveyed  the  land 
so  owned  by  the  testator  upon  both  sides  of  the  street, 
and  in  the  deeds  made  by  them  they  located  the  south- 
erly and  northerly  lines  upon  Sixty-seventh  street.  The 
lands  conveyed  in  each  instance  were  described  as  laying 
upon  one  or  the  other  side  of  this  street,  and  they  were 
bounded  by  its  northerly  or  southerly  side  in  equal  and 
explicit  terms,  as  they  were  appropriate  for  the  purpose  of 
indicating  the  line  of  the  property  intended  to  be  conveyed. 
They  did  not  bound  the  property  along  Sixty-seventh  street, 
but  along  the  northerly  or  southerly  side  of  the  street,  and  for 
that  reason  the  grantees  under  the  deeds  acquired  no  title  to 
the  property  situated  within  the  northerly  and  southerly  lines 
of  the  street  (Jackson  agt.  Hathaway,  15  John.,  14?;  Mott 
agt.  Mott,  68  N.  Y.,  246).  But  while  under  the  descriptions 
contained  in  these  deeds  the  land  situated  within  the  limits 
of  the  designated  street  was  not  conveyed  to  the  grantees 
whose  deeds  bounded  them  upon  the  street,  it  was  still  suffi- 
cient to  entitle  the  purchasers  to  the  use  and  enjoyment  of 
the  street  itself.  It  was  not  stated  in  either  of  the  deeds 
what  was  understood  to  be  the  width  of  Sixty-seventh  street, 
but  from  other  references  and  distances  contained  in  the 
descriptions,  it  is  reasonably  evident  that  it  was  understood  to 
be  a  street  of  sixty  feet  in  width ;  and  while  the  deeds  do  not 
define  the  extent  of  the  street,  it  is  reasonably  plain  that  their 
references  to  it  were  made  as  it  had  been  laid  out  and  deline- 
ated on  the  maps  filed  by  the  commissioners ;  substantially, 
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therefore,  the  land  was  conveyed  by.  the  executors  upon  each 
side  of  the  street  as  a  sixty-foot  street,  and  that  consti- 
tuted its  side  one  of  the  boundaries  of  the  property  conveyed. 
This  description  of  the  land  as  bounded  by  the  street  was 
sufficient  to  entitle  the  grantees  to  its  perpetual  use  and  enjoy- 
ment for  that  purpose,  as  an  easement  or  servitude  to  the 
property  which  had  been  conveyed  to  them  respectively. 
They  had  the  right  from  that  circumstartce  to  insist  that  the 
land  included  in  the  limits  of  the  street  should  be  appropri- 
ated to  and  used  for  the  purposes  of  a  street  for  the  benefit 
and  convenient  enjoyment  of  their  property  bounded  upon 
it.  The  rule  upon  this  subject  has  become  reasonably  well 
defined  and  so  completely  established  as  hardly  to  require 
the  citation  of  authorities  for  the  purpose  of  sustaining  it. 
It  has  been  stated  to  be  that  when  land  is  granted  bounded 
on  a  street  or  highway,  that  there  is  an  implied  covenant  that 
there  is  such  a  way,  and  so  far  as  the  grantor  is  concerned  it 
shall  be  continued,  and  that  the  grantee,  his  heirs  and  assigns 
shall  have  the  benefit  of  it  (  White's  Bank  agt.  Nichols,  64 
N.  T.,  65,  73 ;  Matter  of  Brooklyn,  73  N.  Y.,  179.)  Such 
an  intention  is  plainly  manifested  by  the  description  made, 
and  it  is  just  that  it  should  be  rendered  effectual.  This  prin- 
ciple has  been  applied  directly  to  the  cases  of  conveyances 
of  land  bounded  upon  streets  laid  out  in  the  city  of  New 
York  by  the  commissioners  deriving  their  authority  from 
the  act  of  1807.  And  where  that  has  been  done  the  con- 
veyance has  been  attended  with  the  effect  of  appropriating 
or  dedicating  the  lands  within  the  lines  of  the  designated 
street,  to  the  enjoyment  and  use  of  the  person  acquiring 
title  under  the  deed,  as  one  of  the  streets  of  the  city  (Matter 
of  Thirty -second  Street,  19  Wend.,  127 ;  Matter  of  Thirty- 
ninth  Street,  1  Hill,  191).  The  propriety  of  this  principle 
has  not  been  questioned  by  the  learned  counsel  who  has  so 
ably  urged  the  confirmation  of  the  report  made  by  the  com- 
missioners. But  it  is  objected  to  as  inapplicable  to  the  present 
case,  for  the  reason  that  the  deeds  conveying  the  testator's 
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property,  as  it  was  situated  upon  what  was  called  Sixty- 
seventh  street,  were  executed  by  the  grantors  as  executors. 
It  is  no  doubt  true  that  the  legal  appropriation  or  dedication 
of  real  estate  for  the  purposes  of  streets  or  public  places  is 
required  to  be  made  by  the  sanction  or  authority  of  the  owner 
of  the  fee.  That  principle  is  so  well  settled  as  to  require  no 
reference  to  the  authorities  for  the  purpose  of  sustaining  it. 
But  the  executors  in  this  case,  under  the  will  of  the  owner  of 
the  fee,  were,  in  terms,  empowered  to  dispose  of  it.  It  is 
not  necessary  to  determine  the  point,  discussed  to  some  extent, 
whether  the  provisions  contained  in  the  will  on  this  subject 
was  a  trust  or  a  mere  power,  for  in  either  case  the  effect  of 
the  language  made  use  of  would  be  the  same.  By  that  lan- 
guage the  testator  authorized  such  of  his  executors  as  should 
take  upon  themselves  the  execution  of  his  will,  or  the  survivor 
or  survivors  of  them,  for  the  purpose  of  dividing  his  estate, 
or  otherwise  to  sell  all  or  any  part  of  his  real  estate,  not  speci- 
fically devised,  either  at  public  or  private  sale  for  cash,  or 
upon  credit,  and  upon  such  sale  to  execute  the  deeds  necessary 
or  proper  to  carry  the  sales  into  effect,  and  he  then  added  that 
the  sales  so  to  be  made  should  be  an  effectual  bar  against  the 
claim  of  any  person  or  persons  claiming  under  him.  The 
portion  of  the  testator's  property  through  which  the  street  in 
controversy  was  laid  out,  was  not  specifically  devised  by  him, 
and  for  that  reason  it  was  comprehended  within  this  power 
conferred  by  him  upon  his  executors.  The  authority  given 
to  them  to  sell  it  was  of  a  broad  and  unlimited  character, 
allowing  that  to  be  done  as  their  judgment  might  indicate  it 
to  be  proper  and  advantageous  to  his  estate.  The  property 
was  valuable  for  the  occupancy  and  use  of  persons  desiring  to 
improve  it.  It  was  situated  in  that  part  of  the  city  where  it 
was  available  to  be  built  upon,  and  it  could  be  sold  for  that 
purpose  only  by  providing  some  means  of  access  to  it.  If 
the  lots  had  been  conveyed  without  the  advantages  of  a  street 
in  front  of  them,  they  would  evidently  have  been  of  much 
less  value  than  if  that  means  of  approach  and  enjoyment 
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were  provided  ;  a  proper  sale  of  property  of  this  description 
necessarily  includes  the  power  to  provide  some  means  of 
ingress  and  egress  to  and  from  it,  and  that  in  such  a  locality 
can  be  used  as  well  by  the  owners  as  by  all  other  persons 
passing  in  the  vicinity. 

In  no  other  way  can  the  proper  advantage  of  this  nature  of 
property  be  acquired  or  enjoyed  by  the  purchaser.  The 
object  of  the  testator  in  creating  this  power  of  sale,  was  to 
secure  as  large  a  sum  as  might  be  obtained  from  his  property 
and  a  division  of  it  among  his  devisees,  and  whatever  was 
necessary  properly  to  promote  that  end  must  be  included 
within  the  power  created  by  this  provision  of  the  will.  The 
power  properly  to  divide  and  lay  it  out  in  lots  and  streets,  was 
a  necessary  incident  of  the  power  of  disposition  given  by  the 
'testator  to  his  executors.  They  might,  it  is  true,  have  sold  the 
property  as  a  mass,  but  it  is  evident  if  they  had  done  so,  that 
the  purchaser  or  purchasers  would  have  been  obliged  to  have 
opened  the  street  in  order  to  give  them  the  full  benefit  and 
advantage  of  their  purchases,  and  for  that  reason  so  much  less 
would  have  been  derived  from  the  sale  of  the  property  as  the 
land  was  considered  worth,  which  would  be  required  to  be 
included  within  the  limits  of  the  street.  The  executors,  in 
the  exercise  of  their  judgment,  considered  that  not  to  be  a 
favorable  disposition  of  the  property  which  they  sold.  They 
chose,  on  the  contrary,  to  divide  it  up  into  lots  bounded  upon 
this  street  themselves,  with  the  propable  expectation  that  in 
pursuing  that  course  more  money  would  be  derived  from  it 
than  by  a  sale  of  it  in  any  other  manner.  This  was  a  subject 
which  the  testator  had  left  to  be  determined  by  the  judgment 
of  his  acting  executors,  and  in  what  they  did  they  seemed  to 
have  been  warranted  by  the  authority  created  by  the  will. 
In  making  the  purchase  the  grantees  must  have  paid  part  of 
the  purchase-price  for  the  privilege  created  by  the  deed  of 
having  the  property  purchased  by  them  bounded  upon  this 
street.  The  deeds,  as  they  are  required  to  be  construed,  not 
only  conveyed  the  land  in  terms  described,  but  in  addition  to 
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that  the  right  to  use  and  enjoy  the  intervening  property  for 
the  purposes  of  a  public  street.  The  executors  had  the  entire 
control  of  the  fee  to  all  of  this  property,  and  substantially  in 
the  exercise  of  their  authority  were  owners  of  it,  and  empow- 
ered for  that  reason  to  sell  it  to  the  purchasers  in  such  terms 
as  to  give  them  the  incidental  rig  ht  to  use  and  enjoy  that 
which  was  referred  to  as  the  street.  Ordinarily  an  executor 
would  have  no  authority  to  dedicate  the  estate  intrusted  to 
him  to  public  uses,  but  as  incidental  to  the  exercise  of  such 
an  authority  as  this,  they  could  lawfully  do  what  by  these 
deeds  was  clearly  intended  to  be  accomplished.  So  much  was 
held  to  be  proper,  and  within  the  power  of  executors  in  sell- 
ing the  property  of  the  testator  in  the  case  of  Earle  agt. 
Mayor  of  New  Brunswick  (38  N.  J.  Law  Repts.,  47).  As 
to  the  lands  laying  easterly  of  that  for  which  these  large 
awards  were  made,  and  forming  a  portion  of  the  testator's, 
estate,  the  commissioners  appeared  to  have  adopted  this  view 
for  they  allowed  only  nominal  amounts  for  its  appropriation 
to  the  uses  of  the  street.  How  that  could  have  been  done 
consistently  with  the  large  awards  made  for  the  sixty  feet 
fronting  upon  Third  avenue,  it  is  not  easy  to  perceive.  For 
if  the  owners  of  the  lots  easterly  of  the  100  feet  of  the  street 
fronting  upon  the  avenue  were  entitled  to  use  the  land  within 
the  bounds  of  Sixty-seventh  street,  they  had  the  right  to  pass 
over  that  laying  to  the  west  of  them  and  extending  to  Third 
avenue.  And  having  that  right  the  result  would  be  to  reduce 
the  value  of  the  fee,  not  only  to  that  forming  the  portion  of 
the  street  lying  easterly  of  it,  but  also  to  all  that  required  to 
form  their  passage  out  to  Third  avenue.  If  they  were  right 
in  withholding  substantial  awards  from  the  easterly  portion 
of  the  land  situated  in  the  street,  they  were  wrong  in  making 
them  .for  that  lying  to  the  west.  As  the  deeds  have  been 
construed  they  were  not  justified  in  making  these  awards  for 
the  portion  of  the  street  adjacent  to  Third  avenue,  but  they 
should  have  disposed  of  that  as  they  did  the  other  portions  of 
this  property,  and  limited  the  devisees  of  Smith  Bloomfield 
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to  a  mere  nominal  award.  This  is  the  principle  which  had 
been  applied  to  cases  of  this  nature  when  the  public  authori- 
ties have  entered  upon  the  land  to  open  and  construct  the 
street  over  it  which  has  been  designated  or  adopted  by  the 
owners'  conveyancers ;  and  no  good  reason  exists  for  a  failure 
to  observe  it  in  this  instance. 

To  the  extent  of  the  large  awards  made  for  the  value  of 
this  property,  the  report  of  the  commissioners  was  unauthor- 
ized and  it  must  be  disaffirmed. 

The  land  to  the  east  of  that  owned  by  Smith  Bloomfield 
was  known  as  the  Schermerhorn  estate  ;  that  extended  east- 
erly across  the  Second  avenue.  The  First  avenue  and  Avenue 
A  to  the  East  river,  and  so  far  as  that  was  included  within 
the  limits  of  the  street,  awards  were  made  by  the  commission- 
ers for  what  they  appear  to  have  considered  as  its  value  as 
city  property.  Most  of  this  land  and  that  adjoining  it  was 
made  the  subject  of  an  action  in  partition,  which  was  determ- 
ined in  the  year  1818.  That  was  after  the  commissioners  had 
located  these  streets  and  filed  their  maps,  as  it  was  required 
to  be  done  by  the  act  of  1807.  While  the  land  which  was 
made  the  subject  of  the  partition  was  not  in  its  divisions 
bounded  by  these  streets,  reference  was  still  made  to  them  as 
streets  which  had  been  laid  out  and  designated  by  the  com- 
missioners under  the  act  of  1807,  and  in  the  course  of  the 
description  which  was  given  of  the  property  in  this  vicinity, 
this  particular  street  was  mentioned  as  one  of  those  existing  in 
the  city.  It  was  not  itself  made  a  boundary,  but  one  of  the 
boundaries  of  a  part  of  the  property  was  located  by  a  refer- 
ence to  its  distance  from  Sixty-seventh  street,  and  the  property 
described  was  stated  to  include  streets  and  avenues  as  well  as 
the  part  that  was  not  affected  by  their  existence. 

This  reference  to  the  streets,  it  is  true,  was  not  sufficient  to 
create  an  appropriation  of  any  portion  of  the  estate  to  their 
construction,  but  without  compensation ;  but  it  was  a  clear  and, 
distinct  recognition  of  their  existence  and  of  the  relation  the 
other  portions  of  the  property  described,  sustained  to  them. 
VOL.  LX  35 
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This  property  appears  to  have  been  owned  by  Peter  Scher- 
merhorn  at  the  time  of  his  decease,  and  he  left  a  will  by 
which  he  empowered  and  authorized  his  executors,  in  their 
discretion,  to  sell  and  convey  the  portions  of  his  real  estate  in 
the  city  as  were  known,  as  this  was  on  the  Louvre  farm  and 
the  Belmont  farm  or  any  part  or  parts  of  either  of  them. 
This  power,  though  more  briefly  expressed  than  that  which 
was  contained  in  the  will  of  Smith  Bloomfield,  vested  the 
executors  with  substantially  the  same  authority  over  this  prop- 
erty, and  in  the  exercise  of  that  authority  they  conveyed  by 
a  deed  dated  on  the  1st  day  of  May,  1868,  a  small  portion  of 
this  estate  to  the  Third  Avenue  Railroad  Company. 

In  describing  the  property  conveyed,  they  began  the  descrip- 
tion on  the  southerly  side  of  Sixty-seventh  street  at  the  dis- 
tance of  150  feet  westerly  from  the  south-westerly  corner  of 
Sixty-seventh  and  Second  avenue,  and  then  ran  the  line 
westerly  along  the  south  side  of  Sixty-seventh  street  eleven 
feet  and  eight  inches  to  the  land  of  the  heirs  of  Smith  Bloom- 
field.  While  the  division  made  in  the  partition  suit  was  not  of 
itself  sufficient  to  constitute  an  appropriation  of  any  part  of 
this  property  to  the  purposes  of  the  street,  that  together  with 
this  deed  should  manifestly  be  attended  with  such  an  effect. 

For  while  the  partition  assumed  the  existence  of  the  street, 
this  deed  unequivocally  adopted  it  as  a  fixed  and  definite 
boundary  of  the  property  conveyed  by  it.  The  effect  of  that 
was  to  entitle  the  grantee  under  the  deed  to  insist  upon  the 
right  to  use  this  street  as  a  public  avenue  for  the  convenient 
enjoyment  of  the  property  conveyed  to  it.  It  brought  the 
case  as  to  this  estate  within  the  principle  already  mentioned 
and  to  which  the  westerly  portion  of  the  same  street  has 
already  been  subjected. 

The  street,  as  it  was  referred  to  in  the  partition  and  as  it 
was  also  mentioned  in  this  deed  as  one  of  the  boundaries  of 
the  property  conveyed,  extended  easterly  upon  the  commis- 
Bioners'  map  to  the  East  river. 

It  ran  in  a  straight  line  through  this  locality,  and  for  that 
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reason  the  grantee  in  the  deed  probably  became  entitled  not 
only  to  the  use  of  so  much  as  formed  one  of  the  boundaries 
of  the  property  conveyed,  but  also  to  the  use  of  the  entire 
street  extending  to  its  terminus  at  the  East  river. 

Upon  this  subject  it  has  been  held  that  when  the  owner 
sells  his  lots,  he  sells  them  with  all  the  privileges  and  advan- 
tages appertaining  to  them.  One  of  them  is  that  the  street 
shall  be  opened  without  payment  for  the  land  taken. 

"  The  purchaser  of  every  lot  gives  an  enhanced  price  in 
consequence  not  only  of  having  a  street  adjacent  to  his  own 
lot,  of  having  a  number  of  streets  in  the  vicinity  of  his 
own  lot  according  to  the  plan  or  map  by  which  he  purchased, 
and  if  no  other  map  is  used  to  designate  the  lots  sold,  the 
commissioners'  map  must  control  and  be  considered  as  referred 
to  in  the  conveyance"  (Wymon  agt.  Mayor,  11  Wend.,  487, 
494;  People  agt.  Brooklyn,  48  Barb.,  211;  De  Witt  agt. 
Ithaca,  15  Hun,  568). 

It  was  suggested  in  Badeau  agt.  Mead  (14  Barb.,  328),  that 
some  of  the  authorities  had  extended  this  principle  beyond 
the  point  at  which  it  could  properly  be  maintained,  but  it  was 
not  intimated  that  it  should  be  as  far  restricted  as  to  prevent 
the  grantee,  in  the  conveyance  bounded  upon  the  street,  from 
acquiring  the  right  to  have  the  entire  street  opened  for  his 
use,  as  it  is  referred  to  in  the  deed.  And  for  these  reasons 
the  commissioners  do  not  seem  to  have  been  justified  in  mak- 
ing any  of  the  substantial  awards  which  they  did  make  for 
that  portion  of  the  Schermerhorn  property  as  was  included 
within  the  bounds  of  this  street.  But  however  this  may  be, 
they  certainly  were  not  justified  in  making  the  awards  which 
they  did  for  the  property  lying  between  the  easterly  point 
mentioned  in  the  deed  to  the  railway  company  and  the  west- 
erly bounds  of  Second  avenue.  The  effect  of  the  executors 
deed  was  surely  to  entitle  the  grantee  to  insist  upon  the  open- 
ing of  that  part  of  the  street  which  was  included  between  the 
easterly  boundary  of  the  land  conveyed  to  the  westerly  line 
of  Second  avenue,  upon  the  payment  of  mere  nominal  awards. 
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This  was  not  done,  but  the  commissioners  for  the  land  included 
in  that  part  of  the  street  allowed  the  sum  of  $12,084* 

These  were  clearly  unfounded,  even  if  substantial  awards 
might  be  made  for  the  land  included  in  that  part  of  Sixty- 
seventh  street  lying  easterly  of  Second  avenue.  Another  par- 
tition of  this  property  was  made,  in  which  it  was  declared  that 
the  reference  to  the  streets  should  not  be  regarded  as  a  dedi- 
cation ;  but  that  can  have  no  effect  upon  the  disposition  which 
should  be  made  of  this  part  of  the  controversy,  inasmuch  as 
the  original  decree  in  partition,  together  with  the  deed  after- 
wards made  by  the  executors  created  such  a  dedication.  It  is 
possible  that  facts  may  be  proved  which  should  require  a  dif- 
ferent disposition  of  the  portion  of  the  controversy  relating 
to  the  street  east  of  Second  avenue ;  but  if  that  can  be  done 
they  have  not  now  been  made  to  appear  as  they  have  been  dis- 
closed. There  seems  to  have  been  no  legal  foundation  for 
the  large  awards  made  for  that  portion  of  the  street  passing 
over  the  Schermerhorn  estate.  It  had  not  previously  been 
opened ;  but  the  right  to  open  it  seems  to  have  been  created 
substantially  by  the  deed  which  the  executors  gave.  If,  how- 
ever, these  awards  were  not  wholly  unjustifiable  from  the 
proofs  which  have  been  produced  upon  the  hearing  of  this 
application  as  to  the  value  of  property  situated  within  the 
lines  of  streets  laid  out  by  the  commissioners,  the  amounts 
awarded  are  greatly  in  excess  of  the  real  value  of  the  prop- 
erty taken. 

Allowing  all  proper  effect  for  the  observation  and  judgment 
of  the  commissioners  themselves,  the  sums  allowed  by  them 
appear  largely  to  exceed  that  which  would  be  just  under  the 
circumstances ;  and  for  that  reason  the  report  of  the  commis- 
sioners to  this  extent  should  not  be  sustained. 

It  appears  by  the  conveyances  which  have  been  made  since 
the  executors'  deeds  of  the  property  fronting  upon  Sixty- 
seventh  street,  between  Second  and  Third  avenues,  that  it  has 
been  bounded  substantially  in  the  same  manner  as  it  was  in 
their  deeds  by  the  sides  of  that  street.  There  has  been  no 
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departure  in  this  respect,  but  upon  all  occasions  the  street 
has  been,  in  the  disposition  which  has  been  made  of  the  prop- 
erty, as  one  of  the  streets  of  the  city. 

The  motion  to  confirm  the  report  must  be  denied  for  the 
reason  that  the  public  authorities  surely  had  the  right  to 
appropriate  this  portion  of  the  property  to  the  opening  of  the 
streets  upon  making  a  merely  nominal  compensation  for  the 
title  taken  to  its  owners,  who  held  it  subject  to  the  right  of 
the  adjacent  proprietors  to  have  it  used  in  that  way,  and 
because  the  awards  for  the  lands  east  of  Second  avenue  were 
greatly  in  excess  of  their  market  value.  Whether  the  further 
hearing,  which  will  be  required,  shall  be  had  by  the  same  com- 
missioners or  others  will  be  determined  when  the  order  shall 
be  settled,  which  will  be  upon  notice  to  the  respective  coun- 
sel appearing. 


SUPKEME  COUKT. 

SEYMOUK  JONES  agt.  WILLARD  PLATT. 

Bitt  of  particulars — when  one  will  be  ordered  in  an  action  of  slander —  Code 
of  Oivil  Procedure,  section  531. 

In  an  action  of  slander  the  complaint  alleged  that  on  or  about  the  4th, 
5th  or  6th  days  of  August,  1880,  &c.,  the  defendant,  at  the  town  of 
Western  and  elsewhere,  &c.,  and  at  divers  and  various  other  times  and 
places,  and  in  the  presence  and  hearing  of  divers  good  and  worthy 
citizens,  spoke  of  and  concerning  this  plaintiff,  &c.  Upon  application 
of  the  defendant  an  order  was  made  directing  plaintiff  to  deliver  to 
defendant  a  bill  of  particulars  specifying  the  times  when  and  the  places 
where  the  slanderous  words  alleged  were  spoken.  A  bill  was  served, 
which,  after  specifying  a  few  times  and  places,  stated  that  said  defend- 
ant "did,  as  plaintiff  is  informed  and  believes,  at  other  places  and  dates 
and  times,  in  the  town  of  Western,  in  said  county  of  Oneida,  during 
the  month  of  August,  1880,  speak  of  and  concerning  said  plaintiff,  the 
slanderous  and  defamatory  words  in  the  complaint  mentioned  and  set 
out,  but  at  what  particular  place  or  places  or  dates,  said  plaintiff  is  now 
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absolutely  unable  to  state  or  set  out  more  particularly  and  definitely." 
Upon  application  of  defendant  for  a  further  bill,  which  should  comply 
literally  with  the  order  of  the  court,  and  also  give  the  names  of  the  per- 
sons in  whose  presence  the  words  were  spoken: 

Ilekl,  that  the  plaintiff  should  be  compelled  to  strike  out  the  above  clause 
or  state  the  particular  times  and  places,  but  was  not  compelled  to  give 
the  names  of  the  persons  in  whose  presence  the  words  were  spoken. 

The  decision  in  Stiebling  agt.  Lockhau*  (21  Hun,  457)  not  followed. 

Oneida  Special  Term,  January,  1881. 

MOTION  for  a  further  bill  of  particulars. 

Action  for  slander.  The  complaint  alleged  that  on  or 
about  the  4th,  5th  or  6th  days  of  August,  1880,  &c.,  the 
defendant,  at  the  town  of  Western  and  elsewhere,  &c.,  and 
at  divers  and  various  other  times  and  places,  and  in  the  pres- 
ence and  hearing  of  divers  good  and  worthy  citizens,  spoke  of 
and  concerning  the  plaintiff,  &c. 

The  answer  was  a  general  denial. 

Application  was  made  by  defendant's  attorneys,  after  issue 
joined,  for  a  bill  of  particulars,  at  the  circuit  and  special  term 
held  at  Rome,  September  27,  1880 ;  and  an  order  was  then 
made  and  entered  directing  the  plaintiff  to  deliver  a  bill  of 
particulars  "specifying  the  times  when  and  the  places 
where  "  defendant  was  alleged  to  have  spoken  the  slanderous 
words  set  forth  in  the  complaint. 

A  bill  was  thereafter  served  which,  after  specifying  four 
times  or  dates  and  eight  places,  stated  that  said  defendant 
"  did,  as  plaintiff  is  informed  and  believes,  at  other  places 
and  dates  and  times,  in  the  town  of  Western,  in  said  county 
of  Oneida,  during  the  month  of  August,  1880,  speak  of  and 
concerning  said  plaintiff  the  slanderous  and  defamatory  words 
in  the  complaint  mentioned  and  set  out ;  but  at  what  particu- 
lar place  or  places  or  dates  said  plaintiff  is  now  absolutely 
unable  to  state  or  to  set  out  more  particularly  and  definitely." 
This  motion  was  then  noticed.  The  defendant  asked  that  a 
further  bill  of  particulars  be  ordered,  which  should  comply 
literally  with  the  original  order,  and  which,  in  addition, 
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should  contain  the  names  of  the  persons  in  whose  presence 
the  alleged  slanderous  words  were  spoken. 

Backus  and  Olney,  for  motion. 

Oswald  Prentiss  Backus,  of  counsel,  argued  that  the  bill 
was  evasive ;  that  plaintiff  had  no  right  to  make  such  a  gen- 
eral allegation  on  suspicion,  relying  on  his  ability  to  fish  up 
testimony  before  the  trial  to  support  it  (Tilton  agt.  Beecher, 
59  N.  Y.,  186)  ;  that,  under  the  allegations  of  the  complaint 
and  the  bill  of  particulars,  it  was  impossible  for  defendant  to 
meet  the  charge  and  prepare  for  trial  (Stiebling  agt.  Lockhaus, 
21  Hun,  457  ;  Quin  agt.  Astor,  2  Wendell,  577)  ;  that  plain- 
tiff's statement  that  he  could  not  give  time  and  place  more 
particularly  was  false,  as  the  persons  who  informed  him  of 
the  slanders  could  give  time  and  place ;  that,  at  all  events, 
plaintiff  could  give  the  names  of  the  persons  in  whose  pres- 
ence the  words  were  spoken,  and  as  defendant  denies  the 
slanders  he  should  be  obliged  to  do  so  (Stiebling  agt.  Lock- 
haus, ib.  /  Robinson  agt.  Corner,  13  Hun,  292).  To  make  a 
bill  of  particulars  as  general  and  indefinite  as  the  complaint 
itself,  or  to  evade  an  order  for  one  is  a  contempt  of  court, 
and  may  subject  the  guilty  party  to  severe  treatment  (1  Taun- 
ton,  355  ;  1  harbour,  53 ;  4  Hill,  50 ;  21  Wendell,  427 ;  2 
Waifs  Practice  Sup.  Ct.,  350  ;  Till  &  Shearman's  Pr.,  vol. 
*,p.  53). 

Joseph  I.  Sayles,  opposed,  argued  that  to  grant  the  motion 
would  cut  off  and  destroy  important  evidence  in  plaintiff's 
behalf  ;  that  he  could  not  furnish  further  particulars,  and  that 
the  bill  was  served  in  good  faith,  and  read  affidavits  to 
that  effect. 

MERWIN,  J.  —  In  order  to  fairly  comply  with  the  order  of 
September  27,  1880,  the  plaintiff  should,  I  think,  either 
strike  out  the  last  clause  of  the  bill  served  —  the  clause  com- 
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mencing,  "  Said  defendant  did  as  plaintiff  is  informed  and 
believes  at  other  places  and  dates  and  times,"  &c. —  or  he 
should  state  the  times  and  places  with  more  particularity. 

An  order  may  be  entered  requiring  a  further  bill  to  be 
served  which  shall  strike  out  that  clause  or  give  the  particu- 
lar times  and  places.  Costs  of  motion  to  defendant  to 
abide  event. 


SUPREME  COURT. 
CHARLES  BLIVEN  agt.  PERU  STEEL  AND  IKON  COMPANY. 

Corporation  receivership  —A  stockholder's  right  to  wind  up  the  business  of  a 
corporation,  or  have  a  receiver  appointed. 

A  stockholder  has  no  right  by  the  inherent  powers  of  a  court  of  equity 
to  bring  suit  to  wind  up  the  business  of  a  corporation. 

If  a  stockholder  may  proceed  under  2  Revised  Statutes,  463,  section  38, 
which  provides  for  dissolution  when  the  corporation  has  been  insolvent 
for  a  year,  or  has  neglected  or  refused  for  a  year  the  payment  of  its 
debts,  or  has  suspended  its  business  for  a  year,  the  plaintiff  has 
not  made  out  such  a  case.  It  is  only  a  judgment  creditor  who  can 
apply  for  sequestration  under  2  Revised  Statutes,  463,  section  36.  A 
creditor  whose  claim  has  not  been  prosecuted  to  judgment  cannot  so 
proceed. 

A  consent  or  acquiescence  by  the  trustees  of  a  corporation  to  a  judgment 
not  authorized  by  the  statute,  cannot  be  substituted  for  the  methods  so 
prescribed. 

New  York  Chambers,  January,  1881. 

THIS  is  a  motion  to  vacate  a  final  decree  in  the  above 
entitled  action. 

After  the  entry  of  the  final  decree,  Charles  Bliven,  the 
plaintiff,  died.  The  petitioners  pray  that  his  personal  repre- 
sentatives be  brought  in  as  parties  plaintiff,  or  the  action  be 
revived  if  necessary. 
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The  defendant  is  a  manufacturing  corporation,  organized 
under  the  act  of  1848  of  this  state. 

About  January  17,  1879,  Charles  Bliven,  the  plaintiff,  then 
being  the  president  of  said  corporation,  commenced  this 
action  on  behalf,  as  recited  in  the  complaint,  of  himself  and 
all  other  stockholders,  trustees  or  officers  of  the  defendant. 
He  alleged  that  the  corporation  was  indebted  to  him  in  the 
sum  of  $6,950 ;  that  he  had  duly  demanded  payment  of  his 
claim,  &c. ;  and  charging  that  the  corporation  had  stopped 
payment,  was  insolvent  and  unable  to  pay  its  pecuniary 
liabilities  as  they  become  due,  and  that  its  property  would 
be  lost,  materially  injured  or  destroyed ;  and  praying, 

I.  An  injunction  restraining  the  corporation  from  exercis- 
ing any  of  its  corporate  rights,  franchises  and  functions,  and 
transferring  any  of  its  property,  &c.,  &c. 

II.  A  receiver  to  take  charge  of  the  property  and  business 
of  the  defendant,  and  to  perform  all  the  duties  of  receivers 
in  equity. 

III.  General  relief. 

The  claim  of  the  plaintiff  was  unsecured,  not  reduced  to 
payment,  and,  so  far  as  appears,  not  represented  by  any  evi- 
dences of  debt.  The  plaintiff  had  no  lien  upon  the  defend- 
ant's property. 

It  appears  that  the  corporation  is  now  solvent,  and  all 
unsecured  claims  (including  plaintiff 's)  have  been  fully  paid. 

Final  decree  was  entered  May  27,  1 879,  by  default. 

No  proof  was  given  as  to  the  truth  of  the  allegations  set 
forth  in  the  complaint. 

By  the  final  decree  it  was  adjudged  : 

I.  "  That  the  prayer  of  the  complaint  be  granted." 

II.  "  That  the  defendant  is  insolvent,  and  that  its  affairs 
and  business  should  be  wound  up." 

III.  "  That  the  defendant,  its   officers,  &c.,  be   enjoined 
from  exercising  any  of  the  rights  and  franchises  of  said  cor- 
poration, and  from  generally  disposing  of  its  property." 

IV.  "That  the  appointment  of  Francis   J.   Dominick  as 
VOL.  LX        36 
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receiver  in  equity  of  all  the  property  of  the  defendant  be  finally 
confirmed,  and  is  constituted  the  receiver  of  said  corporation, 
for  the  purpose  of  winding  up  its  affairs,"  &c.,  &c. 

The  decree,  therefore,  was  entered  solely  upon  the  ground 
that  the  corporation  was  insolvent. 

This  motion  is  based  upon  the  petition  of  the  defendant 
corporation,  and  of  all  its  present  trustees.  The  latter  were 
not  parties  to  the  suit.  They  file  the  said  petition  both  as 
trustees  and  as  stockholders. 

They  ask,  among  other  things,  for  the  following  relief : 

I.  That  the  decree  in  the  above  action  be  vacated  and  set 
aside. 

II.  That  the  action  be  then  revived. 

III.  That  the  permanent  receiver  be  reinstated  as  tempo- 
rary receiver. 

IV.  That  the  petitioners  be  then  allowed  to  come  in  and 
defend  the  said  action,  if  they  should  be  so  advised,  etc.,  and 
apply  for  an  order  discharging  the  receiver  after  he  shall 
have  accounted,  etc. 

Y.  That  they  have  general  relief. 

Theodore  M.  Morgan  and  John  Clinton  Gray,  for  the 
motion. 

Manley  A.  Raymond  and  Algernon  S.  Sullivan,  opposed. 

BAHBETT,  J. —  It  seems  to  me  to  be  very  clear  that  this  appli- 
cation should  be  granted.  Neither  a  stockholder  nor  a  creditor 
had  a  right  thus  virtually  to  dissolve  the  corporation.  It  is 
well  settled  that  such  a  decree  is  not  warranted  by  the  general 
or  inherent  powers  of  a  court  of  equity.  The  statute  is  the 
sole  guide  in  such  matters. 

The  plaintiff  Bliven  filed  his  bill  as  a  stockholder,  although 
it  is  averred  that  he  was  a  creditor  as  well.  As  a  stockholder 
he  was  not  entitled  to  a  decree  winding  up  the  affairs  of  the 
corporation,  and  for  that  purpose  appointing  a  permanent 
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receiver  (Howe  agt.  Deuel,  43  Barb.,  505";  Ramsey  agt.  The 
Erie  Railway  Co.,  7  Abb.  [N.  &.],  181 ;  Oilman  agt.  The 
Greenpoint  Sugar  Co.,  4  Lans.,  483 ;  Galvey  agt.  U.  S. 
Steam  Refining  Co.,  36  Barb.,  256 ;  Denike  agt.  jY".  Y.  and 
Rosendale  Lime  and  Cement  Co.,  Ct.  of  Appeals,  see  opinion 
EAEL,  J.)  That  was  said  in  Verplanck  agt.  The  Mercantile 
Insurance  Company  (2  Paige,  438)  to  be  a  virtual  dissolution 
of  the  corporation.  So  in  Oilman  agt.  The  Greenpoint 
Sugar  Company  (supra],  INGRAHAM,  J.,  referred  to  Howe 
agt.  Deuel  (supra)  as  holding  that  in  no  case  could  a  stock- 
holder, except  of  a  moneyed  corporation,  have  a  receiver 
appointed  to  take  possession  of  the  property  of  a  corporation, 
"  and  thereby  cause  a  forfeiture  of  the  charter." 

If  a  stockholder  may  proceed  under  that  branch  of  the 
statute  (3  R.  S.,  463,  sec.  38)  which  provides  for  dissolution 
when  the  corporation  has  been  insolvent  for  a  year  or  has 
neglected  or  refused  for  a  year  the  payment  of  its  debts,  or 
has  suspended  its  business  for  a  year,  as  to  which  we  need 
express  no  opinion,  still  it  is,  to  say  the  least,  exceedingly 
doubtful  whether  the  plaintiff  made  out  such  a  case.  He 
says,  in  his  complaint,  that  a  part  of  the  indebtedness  has 
been  due  for  a  year ;  but  that  is  not  the  averment  of  insolv- 
ency for  a  year.  He  also  says  that  his  entire  debt  of  $6,950 
is  now  (that  is,  at  the  time  of  filing  the  bill)  due,  and  that 
payment  of  the  same  has  been  demanded  and  refused,  upon 
the  ground  of  a  lack  of  sufficient  pecuniary  assets.  But  he 
does  not  state  when  the  demand  was  made,  non  constat  it  was 
within  the  year,  perhaps  the  day  before  the  filing  of  the  bill. 
As  to  the  suspension  of  business,  the  complaint  falls  far  short 
of  what  the  statute  requires.  A  partial  suspension  will  not 
do,  nor,  to  quote  the  substance  of  the  complaint,  "a practical 
suspension  to  a  great  extent  for  the  whole  or  greater  part  of 
the  year."  Even  the  then  present  insolvency  of  the  company 
was  only  in  the  sense  of  inability  to  pay  its  debts  as  they 
matured. 

There  was  in  reality  an  excess  of  assets  over  liabilities,  and 
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the  reverse  was  made  out   only  by  the  strange  process  of 
including  the  capital  in  the  list  of  liabilities. 

The  plaintiff  was  equally  weak  as  a  creditor  ;  for  nothing 
is  better  settled  than  this,  that  it  is  only  a  judgment  creditor 
who  can  apply  for  sequestration  under  2  Revised  Statutes, 
463,  section  36. 

It  may  be  said  that  the  company  substantially  assented  to 
what  was  done.  Even  if  that  were  so,  the  question  of 
authority  remains. 

The  statute  points  out  the  means  of  effecting  the  voluntary 
dissolution  of  a  corporation.  Consent  to  a  judgment  not 
authorized  by  the  statute  cannot  very  well  be  substituted  for 
the  methods  so  prescribed.  But,  in  truth,  the  company  did 
not  so  consent. 

The  proofs  would  seem  to  indicate  acquiescence  upon  the 
part  of  some  of  the  trustees  in  the  appointment  of  a  tem- 
porary receiver. 

As  to  the  board,  however,  there  is  a  conflict  of  evidence. 
However  that  may  be  as  to  the  temporary  receivership,  it  is 
quite  evident  that  the  plaintiff,  Bliven,  who  was  president  of 
the  company,  acted  upon  his  own  responsibility  in  procuring 
the  jmal  decree.  He  had  no  authority  from  the  board  of 
trustees  to  proceed  to  this  grave  extremity.  The  present 
body  would  be  derelict  in  its  duty  if  it  suffered  the  company 
to  be  thus  practically  wiped  out  of  existence. 

There  was,  in  fact,  no  necessity  for  this  iron-clad  decree. 
What  has  been  done  could  as  well  have  been  accomplished, 
certainly  without  any  greater  straining  of  the  statute,  under 
orders  of  the  court  to  the  temporary  receiver. 

But  even  the  exigency  which  undoubtedly  prompted  the 
plaintiff 's  irregular  action  has  ceased ;  for  it  now  appears  that 
the  entire  unsecured  indebtedness  of  the  company  has  been 
paid,  with  every  reasonable  prospect,  one  would  think,  from 
the  receiver's  past  success,  of  the  payment  at  no  distant 
period,  of  the  secured  indebtedness.  Thus,  the  danger  to  be 
rpprehended  from  judgments  at  law  has  passed  away,  and 
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the  company  is  free  to  put  its  energies,  facilitated  by  the 
receiver  or  other  suitable  agencies,  to  the  work  of  complete 
and  perfect  rehabilitation.  The  payment  of  the  unsecured 
indebtedness  is  admitted,  but  the  present  plaintiffs  seeks  to 
retain  the  judgment  for  their  bonds,  which  is  the  form  of  the 
secured  indebtedness.  This  will  not  do,  for  the  reason  that  the 
complainant  was  entirely  silent  as  to  the  bonds,  and  naturally 
so,  because  no  part  thereof  was  due  when  Bliven  exhibited 
such  complaint.  He  cannot  now,  nor  can  other  bondholders, 
in  a  like  position,  be  permitted  to  uphold  this  unauthorized 
and  now  really  spent  judgment,  by  a  supplement  entirely 
foreign  to  the  grounds  upon  which  it  was  obtained,  especially 
as  the  papers  disclose  the  fact  that  an  original  bill  in  due 
form  has  been  filed,  and  is  now  pending  on  behalf  of  the 
bondholders ;  in  which  action  his  and  their  rights,  with 
respect  to  the  secured  indebtedness,  will  be  fully  and 
adequately  protected.  That  bill  proceeds  upon  a  different 
footing  from  the  present.  The  bondholders  have  a  specified 
lien,  but  seemingly  no  present  right  to  foreclose.  Conse- 
quently they  have  a  distinct  equity  to  preserve  the  subject- 
matter  of  the  lien,  and,  by  the  carrying  on  of  the  business 
temporarily  through  a  receiver,  to  conserve  that  lien,  and  in 
due  time  render  it  practically  available.  So  that  even  if  the 
bondholders  had  become  parties  to  this  suit,  which,  in  a  legal 
sense,  they  have  not,  the  non  sequitur  of  such  a  supplement 
to  the  original  bill  herein  is  apparent. 

These  conclusions  cannot  be  affected  by  the  individual 
action  of  one  or  more  of  the  trustees.  We  have  not,  for 
instance,  overlooked  what  is  said  as  to  Mr.  Gunther's  general 
assent  as  to  his  agreement  with  Bliven,  and  in  fact  as  to  his 
course  throughout. 

But  his  individual  action  or  non-action  could  not  bind  the 
company,  and  the  essential  fact  remains  that  this  application 
proceeds  from  the  company  and  its  board  of  trustees. 

While  we  have  been  compelled  to  criticise  the  present 
action,  we  have  no  doubt  that  it  was  originally  well  intended, 
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and  indeed  that  it  has  served  a  useful  purpose.  But  the  stat- 
utes of  our  state  cannot  be  disregarded,  however  great  or 
pressing  the  emergency.  Still,  the  receiver  has  acted  in  good 
faith  and  he  will  be  protected  for  whatever  he  has  done  under 
the  orders  of  the  court. 

We  do  not  now  definitively  decide  that  the  present  action 
should  be  dismissed  and  the  receiver  directed  to  account,  for 
such  relief  is  not  within  the  scope  of  the  present  application. 

But  we  think  upon  a  review  of  the  whole  case,  which  is 
more  or  less  involved  in  this  motion,  that  the  plaintiffs  would 
do  well  to  adopt  that  course,  particularly  in  view  of  the  satis- 
faction of  the  unsecured  indebtedness  and  the  pendency  of 
the  bondholder's  suit.  If  notwithstanding  this  recommend- 
ation they  insist  upon  proceeding,  the  company  will  be  per- 
mitted to  answer  or  demur.  If  it  answers  it  should  have 
leave  to  set  up  the  payment  of  the  unsecured  indebtedness 
and  any  other  matters  which  have  happened  since  the  com- 
mencement of  this  suit  by  way  of  supplement,  as  well  of 
course  as  any  proper  defense  existing  at  the  time  of  the  com- 
mencement of  this  action. 

The  order  will  therefore  be  that  the  motion  papers  be 
amended  throughout  by  striking  out  the  name  of  Charles 
Bliven  as  plaintiff,  and  inserting  instead  thereof  the  names  of 
the  executors,  who  it  appears  have  already  been  brought  in  as 
parties  plaintiff  in  place  of  said  Charles  Bliven,  deceased. 

The  order  will  further  provide  that  the  final  judgment 
herein  be  vacated  and  set  aside,  and  that  the  company  be 
permitted  within  twenty  days  either  to  demur  or  to  interpose 
an  original  and  supplementary  answer. 

And  further,  with  leave  to  the  defendant  to  move  at  any 
time  for  the  discharge  of  the  receivership  and  for  an  account- 
ing by  Mr.  Dominick  and  the  closing  up  of  his  trust,  so  far 
as  this  suit  is  concerned  No  costs  of  this  motion.  Let  the 
order  be  settled  upon  two  days'  notice. 

NOTE. —  The  foregoing  opinion  is  calculated  to  remove  some  misappre- 
hensions which  have  obtained  in  reference  to  the  power  of  a  stockholder 
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or  creditor  of  a  private  corporation  to  procure  the  closing  up  of  its  affairs 
by  a  receivership.  It  should  be  read  in  connection  with  the  provisions  of 
title  2  of  chapter  15  of  the  Code  of  Civil  Procedure,  which  modify  very 
much  the  rules  heretofore  applicable  on  this  subject.  The  opinion  points 
out  that  a  stockholder  or  a  creditor  cannot,  except  under  the  statute,  com- 
pel the  dissolution  of  the  corporation  in  this  manner,  even  if  the  corpora- 
tion do  not  resist  the  proceeding  or  substantially  assent  to  the  receivership. 

The  question  whether  a  stockholder  can  proceed  under  the  statute  (2  R. 
8.,  section  38;  3d  Id.  [6th  ed.],  748)  on  the  neglect  of  the  corporation  for 
more  than  one  year  to  pay  its  debts,  &c.,  or  for  the  suspension  of  its  busi- 
ness —  a  question  not  decided  by  the  foregoing  opinion — was  passed  upon 
by  judge  DANIELS  in  Kitteridge  agt.  1  he  Kellogg  Bridge  Co.  (8  Abb.  N.  C. , 
168),  where  he  held  in  the  affirmative  in  respect  to  corporations  organized 
under  the  general  manufacturing  laws,  conceding,  however,  that  the  con- 
trary rule  was  established  by  the  act  of  1870,  which  gave  the  power  of 
thus  proceeding  to  the  attorney-general  exclusively. 

Under  the  statutes  existing  previous  to  the  adoption  of  the  Code  of 
Civil  Procedure  a  clear  distinction  existed,  recognized  by  the  courts 
between  an  action  to  terminate  the  business  and  existence  of  the  corpora- 
tion, and  an  action  to  rescue  it  from  danger  of  being  terminated  by 
unfaithful  officers. 

The  provisions  of  the  Code  of  Civil  Procedure  in  effect  require  that  an 
action  for  the  former  purpose  must  be  brought  by  the  attorney -general 
exclusively,  unless  he  omits  for  sixty  days  after  due  request  to  do  so,  in 
which  case  the  creditor  or  stockkolder  who  made  the  request  may,  with 
leave  of  court,  bring  the  action. 

In  respect  to  the  second  class  of  actions  to  overhaul  the  conduct  and 
transactions  of  officers  and  remove  them  for  misconduct,  the  Code  of  Civil 
Procedure  allows  the  action  to  be  brought  by  the  attorney-general  or, 
except  when  removal  or  suspension  from  office  is  asked,  by  any  creditor 
or  officer;  but  singularly  enough  does  not  recognize  the  right,  which  the 
courts  have  always  recognized,  of  a  stockholder  to  bring  the  action  if  all 
the  officers  refuse. 

There  is  a  provision,  however  (Oode  of  Civil  Procedure,  sections  1808, 
1986),  by  which,  if  under  the  foregoing  rules,  an  action  can  only  be 
brought  by  the  attorney-general  alone,  he  may  be  retained  for  the  purpose 
by  a  creditor,  stockholder,  director  or  trustee,  and  in  such  a  case  the 
action  will  be  in  the  name  of  The  People,  on  the  relation  of  the  person 
retaining  him. 

Whether  these  provisions  extending  the  power  of  the  attorney-general 
are  to  be  in  effect  an  enlargement  of  the  license  and  immunity  of  the 
managers  of  corporations,  or  whether  they  are  to  be  an  additional  pro- 
tection for  stockholders  and  creditors,  must  depend  very  much  on  the  dis- 
cretion and  fidelity  of  that  officer.  Apart  from  that  it  would  seem  doubt- 
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ful  whether  justice  is  promoted  by  refusing  to  allow  stockholders  and 
creditors  to  apply  to  the  court  to  redress  any  wrong  to  the  corporation 
which  the  officers  refused  to  do ;  and  it  is  a  question  whether  all  the  advan- 
tages without  the  inconveniences  would  not  be  secured  by  requiring  a  pri- 
vate plaintiff  to  make  the  attorney-general  a  party,  and,  if  unsuccessful, 
pay  his  costs  (See  1  Laws  1880,  p.  756,  c.  537).— [REP. 


SUPKEME  COUET. 
HORACE  H.  ADAMS  agt.  FRANK  B.  WARD  and  another. 

Cost  upon  demurrer  —  Interlocutory  costs  upon  issue  of  law  —  Affidavit 
respecting  disbursements  —  Code  of  Civil  Procedure,  sections  419,  420, 
3232,  3267. 

It  is  proper  to  allow  costs  on  the  decision  of  a  demurrer,  though  an  issue 
of  fact  is  left  to  be  determined  upon  a  trial. 

Where  the  plaintiff  drew  the  demurrer  and  served  it  and  noticed  the  argu- 
ment thereof,  for  such  services,  he  is  entitled  to  the  costs  before  and 
after  notice  of  trial,  as  well  as  twenty  dollars  for  a  trial  of  an  issue  of 
law. 

Items  for  copies  of  documents  cannot  be  allowed  without  an  affidavit  that 
it  or  they  were  actually  and  necessarily  used  or  obtained  for  use. 

Where  the  case  is  one  where  no  application  is  necessary  to  the  court  for 
judgment  upon  the  complaint  if  no  answer  had  been  served,  the  plain- 
tiff, on  decision  of  demurrer,  is  only  entitled  to  fifteen  dollars  for  costs 
before  notice  of  trial. 

Where  the  plaintiff  fails  to  make  the  indorsement  upon  the  summons  as 
required  by  section  419  of  the  Code  of  Civil  Procedure,  he  is  only  enti- 
tled to  fifteen  dollars  costs  before  notice  of  trial 

Herkimer  Special  Term,  January,  1881. 
John  C.  Fulton,  for  plaintiff. 
G.  M.  Allen,  for  defendant. 

HARDIN,  J.  —  This  is  a  motion  made  to  set  aside  or  review 
taxation  of  costs.    When  the  demurrer  was  decided,  costs 
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were  awarded  to  the  plaintiff.  That  was  proper,  though  an 
issue  of  fact  was  left  to  be  determined  upon  a  trial  (Sec.  3232 
of  Code  of  Civil  Procedure;  76  N.  Y.,  314,  Cambridge 
Valley  R.  R.  agt.  Lynch,  decided  in  4th  dept.  and  affirmed). 
That  exercise  of  discretion  cannot  be  reviewed  upon  this 
motion  (Stevens  agt.  Veriane,  2  Lansing,  92 ;  14  Hun,  477, 
op.  HARDIN,  J.). 

The  items  for  copies  of  documents  "cannot  be  allowed 
without  an  affidavit  that  it  or  they  were  actually  and  neces- 
sarily used  or  obtained  for  use.  "  Such  an  affidavit  is  required 
by  section  3267  of  the  Code  of  Civil  Procedure.  None  such 
was  furnished  and  the  taxation  was  therefore  irregular,  and 
as  the  practice  is  new  under  the  section  quoted,  it  is  proper 
that  the  parties  should  be  again  heard  by  the  clerk  upon  such 
papers  as  they  may  submit  upon  a  fresh  taxation.  Upon  the 
taxation  to  be  had,  the  clerk  will  tax  costs  before  notice,  after 
notice,  and  for  trial  of  an  issue  of  law.  The  question  made  by 
the  defendants  as  to  the  costs  before  notice  and  after  notice  of 
trial  must  be  ruled  against  the  defendant.  The  plaintiff  drew 
the  demurrer  and  served  it  and  noticed  the  argument  thereof. 
For  such  services  he  is,  by  the  well  settled  practice,  entitled 
to  the  costs  before  and  after  notice  of  trial,  as  well  as  twenty 
dollars  for  a  trial  of  an  issue  of  law  ("Anon."  3  Sanford,  756  ; 
Van  Valkenburgh  agt.  Van  SchencTc,  8  How.,  272  ;  Crary  agt. 
Norwood,  5  Abbott,  220). 

Upon  the  papers  now  produced  upon  this  motion,  it  seems 
to  be  apparent  that  the  case  is  one  where  no  application  was 
necessary  to  the  court  for  judgment  upon  the  complaint  if  no 
answer  had  been  served  (Sec.  420  of  Code).  Besides,  the  sum- 
mons which  is  produced  seems'to  have  a  manuscript  indorsement 
on  it  of  the  words  "  summons  and  complaint."  Thus  it  would 
seem  it  was  a  case  where  the  plaintiff  should  have  fifteen  dol- 
lars instead  of  twenty-five,  as  stated  in  the  bills  of  costs 

Besides,  the  plaintiff  made  no  indorsement  upon  the  sum- 
mons, as  required  by  section  419  Code  of  Civil  Procedure; 
therefore,  as  the  papers  now  appear,  the  plaintiff  was  only  enti- 
VOL.  LX  '  37 
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tied  to  fifteen  dollars  for  costs  before  notice  of  trial.  However, 
as  a  retaxation  is  to  be  ordered,  the  clerk  will  consider  the 
question  as  to  what  the  item  should  be  when  the  parties  appear 
before  him  with  fresh  papers.  A  retaxation  is  ordered  before 
the  clerk  of  Jefferson  county  upon  five  days'  notice.  The 
defendants  are  allowed  ten  dollars  costs  of  this  motion,  which 
may  be  offset  against  the  plaintiff's  costs,  as  they  shall  be 
ultimately  taxed  by  the  clerk.  After  service  of  a  copy  of 
this  opinion,  the  clerk  of  Jefferson  county  may  enter  an  order 
in  accordance  therewith. 


SUPREME  COURT. 
MATTER  OF  ONE  HUNDRED  AND  THIRTY-EIGHTH  STREET,  &c. 

Constitutional  law  —  Practice  in  street-opening  matters  in  New  York  city. 

'Chapter  604,  Laws  of  1874,  entitled  "  An  act  to  provide  for  the  surveying, 
laying  out  and  monumenting  of  certain  portions  of  the  city  and  county 
of  New  York,  and  to  provide  means  therefor,"  is  not  unconstitutional 
for  the  reason  that  being  a  local  act  the  subject  of  opening  streets  is 
not  expressed  in  its  title  as  required  by  section  16  of  article  3  of  the 
constitution. 

Objections  and  affidavits  in  opposition  to  the  report  of  the  commissioners 
of  estimate  and  assessment,  which  were  not  presented  to  the  commis- 
sioners within  the  time  or  in  the  manner  required  by  the  statute  cannot 
be  received  upon  a  motion  to  confirm  their  report,  a  sufficient  excuse 
not  being  alleged  for  the  omission. 

The  report  of  the  commissioners  will  be  regarded  with  the  same  or  even 
greater  consideration  than  the  verdict  of  a  jury  on  the  question  of  the 
value  of  the  property  taken  or  amount  assessed,  and  unless  some  wrong 
principle  has  been  adopted  in  estimating  awards  granted  or  assessments 
imposed,  the  report  will  be  confirmed. 

Special  Term,  November,  1880. 

On  the  17th  day  of  November,  1880,  the  commissioners  of 
.estimate  and  assessment  presented  their  report  to  the  court 
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for  confirmation.  Assessments  for  benefit  were  levied  •  upon 
the  property  adjacent  to  the  streets  and  upon  the  city.  The 
corporation  counsel  asked  leave  to  object  to  part  of  the  report 
which  awarded  substantial  awards  for  portions  of  land  in  One 
Hundred  and  Thirty-eighth  street,  and  to  read  certain  affida- 
vits which  had  not  been  submitted  to  the  commissioners  in 
support  of  the  objection  that  these  lands  had  been  dedicated. 
Various  property  owners  appeared  by  counsel,  some  in  favor 
of  the  motion  to  confirm  and  others  in  opposition  thereto. 

The  nature  of  the  objections  sufficiently  appear  in  the 
opinion. 

James  A.  Deering  and  John  C.  /Shaw,  for  property  owners, 
moved  for  confirmation  of  report. 

William  S.  TedbaU,  E.  Huerstel,  Ernest  Hall  and  George 
E.  King,  for  motion. 

William  C.  Whitney,  corporation  counsel,  and  Arthur 
Berry,  for  the  mayor,  &c.,  opposed. 

John  H.  Strahan  and  William  J.  Marvin,  for  property 
Dwners,  opposed. 

LAWRENCE,  J.  —  The  claim  that  the  act  of  1874  under 
which  these  proceedings  were  instituted  is  unconstitutional, 
for  the  reason  that,  being  a  local  act,  the  subject  of  opening 
streets  is  not  expressed  in  its  title  as  required  by  section  16 
of  article  3  of  the  Constitution,  cannot,  in  my  opinion,  be 
successfully  maintained.  The  title  of  the  act  is  "An  act  to 
provide  for  the  surveying,  laying  out  and  monumenting  of 
certain  portions  of  the  city  and  county  of  New  York,  and 
to  provide  means  therefor"  (Laws  of  1874,  chap,  604, 
p.  831). 

The  section  of  the  Constitution  with  which  this  act  is  said 
to  fail  to  comply,  has  often  been  the  subject  of  consideration 


292  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  One  Hundred  and  Thirty-eighth  Street. 

by  the  courts  of  this  state.  In  the  case  of  Sun  Mutual  Insur- 
ance Company  agt.  The  Mayov,  t&c.,  of  New  York  (4  Selden, 
p.  253),  GARDNER,  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  There  must  be  but  one  subject,  but  the  mode  in  which 
the  subject  is  treated,  or  the  reasons  which  influence  the 
legislature,  could  not  and  need  not  be  stated  in  the  title 
according  to  the  letter  and  spirit  of  the  Constitution.  *  *  * 
The  purpose  of  the  sixteenth  section  was,  that  neither  the 
members  of  the  legislature  nor  the  public  should  be  misled 
by  the  title,  not  that  the  latter  should  embody  all  the  dis- 
tinct provisions  of  the  bill  in  detail."  In  the  case  of  The 
People  ex  rel.  The  Board  of  Commissioners  of  Washington 
Park  agt.  Banks  (67  N.  Y.,  p.  568  to  572),  Justice  ALLEN, 
in  delivering  the  opinion  of  the  court  of  appeals,  says  :  "  It 
is  not  allowable  for  the  purpose  of  invalidating  a  law  to  sit 
in  judgment  upon  its  title,  to  determine  with  critical  acumen 
whether  it  might  not  have  been  more  explicit  and  so  drawn 
as  more  clearly  and  definitely  to  indicate  the  nature  of  the 
legislation  covered  by  it.  The  legislature  is  not  subject  to 
judicial  control  in  respect  to  the  form  or  mode  in  which  the 
subject  of  a  bill  shall  be  expressed.  If  it  is  expressed  the 
Constitution  is  satisfied." 

In  this  case  the  learned  justice  in  his  opinion  collates  many 
of  the  authorities  upon  the  section  of  the  Constitution  under 
consideration,  and  it  is  therefore  unnecessary  to  refer  to 
them  more  in  detail  here  (See  also  Newendorf  agt.  Duryea, 
69  N.  Y.,  p.  557 ;  Matter  of  Volkering,  52  N.  Y.,  p.  650). 
Guided  by  these  decisions  I  find  no  difficulty  in  upholding 
the  constitutionality  of  the  act  of  1874. 

That  act  has  but  one  subject,  and  the  subject  is  expressed 
in  its  title.  The  subject  may  be  briefly  defined  to  be  the  lay- 
ing out  or  improvement  of  that  portion  of  the  city  and  county 
of  New  York  which  is  referred  to  in  the  first  section  of  the 
act.  The  criticism  that  the  title  of  the  act  does  not  refer  to 
the  power  given  by  the  fourth  section  of  the  act  to  the  com- 
missioners of  the  department  of  public  parks,  to  acquire  title 
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to  the  lands  required  for  the  streets,  avenues  and  roads,  I  do 
not  regard  as  sound.  The  title  of  the  act  provides  for  the 
surveying,  "laying  out"  and  monumenting,  &c.  I  regard 
the  term  "  laying  out "  as  sufficiently  comprehensive  to  em- 
brace proceedings  for  the  acquisition  of  the  title  to  the  lands 
required  for  the  purposes  of  streets,  avenues  and  roads  men- 
tioned in  the  act  (See  Webster's  Dictionary  as  to  the  meaning 
of  the  term  " laying  out") 

Furthermore,  although  it  is  the  duty  of  the  court  to  declare 
an  act  of  the  legislature  as  invalid  where  it  clearly  violates 
the  provisions  of  the  constitution,  no  court  will  be  warranted 
in  pronouncing  a  statute  unconstitutional,  unless  its  unconsti- 
tutionally is  manifestly  plain,  and  this  in  any  view  which 
may  be  taken  of  it  is  not  to  my  apprehension  such  a  case. 

With  reference  to  the  provisions  of  the  act  of  1880  (chap. 
57$,  pp.  868  and  869),  it  is  sufficient  to  observe  that  an  exam- 
ination of  the  act  satisfies  me  that  it  was  intended  to  operate 
prospectively  and  not  retrospectively.  It  cannot  be  supposed 
that  the  legislature  intended  the  act  to  apply  to  a  proceeding 
which  had  progressed  to  completion,  so  far  as  the  work  of  the 
commissioners  was  concerned  when  the  act  was  passed. 

It  seems  clear  to  me  that  if  such  had  been  the  intent  of 
the  legislature  it  would  have  been  expressed  in  plain  and 
positive  terms,  without  being  left  to  inference  or  implica- 
tion (See  Calkins  agt.  Calkins,  3  Barb.,  310;  Dash  agt. 
Van  Kleeck,  1  Johns.,  477 ;  Snyder  agt.  Snyder,  3  Bai*b., 
621 ;  Wood  agt.  Oakley,  11  Paige,  403 ;  Potter's  Dwarris 
on  Statutes,  162  and  163,  note  9).  The  affidavits  proposed 
to  be  read  by  the  counsel  to  the  corporation  cannot  be  received 
at  this  stage  of  the  proceeding.  They  were  never  presented 
to  the  commmissioners  within  the  time  or  in  the  manner 
required  by  the  statute,  and  a  sufficient  excuse  is  not  alleged 
^or  this  omission  (Matter  of  Harrison  Street,  19  Johns. 
Rep.,  231 ;  Matter  of  William  and  Anthony  Streets,  19 
Wend.,  678 ;  Matter  of  Opening  of  the  Eleventh  Avenue, 
49  Howard  P.  E.,  288).  The  opinion  of  the  general 
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term  of  this  court  in  the  matter  of  One  Hundred  and  Fifty- 
sixth  and  other  streets,  is  not  in  conflict  with  these  views  on 
this  point  (See  opinion  of  INGALLS,  J.,  in  which  it  is  stated 
that  the  case  is  not  in  conflict  with  the  Matter  of  the  Eleventh 
Avenue). 

In  the  case  of  One  Hundred  and  fifty-sixth  street  the 
objector  was  allowed,  if  I  correctly  understand  the  case,  an 
opportunity  of  presenting  testimony  to  the  commissioners  in 
rapport  of  objections  which  had  been  theretofore  properly 
taken  before  the  commissioners. 

In  this  case  it  does  not  appear  that  the  city  ever  took  the 
objections  sought  to  be  presented  upon  the  affidavits  handed 
to  the  court  on  this  motion. 

But  even  if  the  affidavits  were  to  be  received  they  do  not 
so  plainly  make  out,  to  my  mind,  that  any  error  has  been  com- 
mitted by  the  commissioners  in  the  matter  of  the  awards 
made  for  lands  taken  upon  One  Hundred  and  Thirty-eighth 
street,  or  in  the  assessments  imposed  upon  the  city  for  benefit, 
as  to  require  me  to  send  back  the  report  to  the  commissioners, 
or  even  to  justify  me  in  doing  so. 

It  is  not  at  all  clear  that  any  substantial  awards  have  been 
made  by  the  commissioners  for  land  which  had  been  previously 
dedicated  or  acquired  for  a  public  street,  or  that  the  right  of 
the  city  as  riparian  owners  have  been  overlooked  or  disregarded. 

The  other  objections  which  have  been  filed  to  the  confirm- 
ation of  the  report  of  the  commissioners,  relate  principally 
to  the  amount  of  the  assessments  which  have  been  imposed 
for  the  benefit  derived  from  the  improvement. 

It  has  long  been  settled  that  the  report  of  the  commissioners 
will  be  regarded  with  the  same  favor  as  and  even  with  greater 
consideration  than  the  verdict  of  a  jury  on  a  mere  question  of 
value,  as  the  commissioners  are  authorized  to  act  upon  a  per- 
sonal view  and  individual  knowledge  (Matter  of  John  and 
Cherry  Streets,  19  Wend.,  595  ;  Matter  of  Central  Park, 
35  Howard,  265 ;  Matter  of  Opening  Eleventh  Avenue,  49 
Hun,  214). 
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The  objections  which  were  interposed  by  Mr.  and  Mrs. 
Hall,  I  am  advised,  are  withdrawn. 

Finally,  I  do  not  discover  that  any  wrong  principle  has  been 
adopted  by  the  commissioners  in  the  awards  granted  or  in  the 
assessments  imposed,  and  it  follows  therefore  that  the  report 
should  be  confirmed. 


K  Y.  SUPEEIOR  COURT. 
GOULD  H.  THORP  agt.  LAURA  M.  THORP. 

Marriage  —  Divorce  —  Foreign  marriage  in  evasion  of  domestic  divorce  —  Effect 
of  marriage  contracted  in  another  state  when  forbidden  by  a  judgment  of 
divorce  of  a  court  of  this  state. 

Where  a  person  from  whom  a  former  wife  obtained  a  decree  of  divorce 
in  this  state,  in  which  decree  he  was  forbidden  to  marry  again  during 
her  lifetime,  goes  to  another  state  for  the  purpose  of  evading  the  law, 
and  there,  the  first  wife  being  still  alive,  contracts  a  second  marriage, 

,  immediately  thereafter  returns  to  this  state. 

Held,  that  although  it  be  true  that  such  marriage  is  to  be  judged  by  the 
lex  locicontractus,  the  preliminary  question  of  the  capability  of  the  party 
to  contract  a  second  marriage  is  presented  when  such  party  appeals  to 
a  tribunal  of  this  state,  and  that  capability  is  to  be  determined  by  the 
law,  not  of  Pennsylvania  but  of  New  York;  and  as  by  the  laws  of  the 
latter  state  he  was  absolutely  forbidden  to  contract  it,  such  second  mar- 
riage was  void  (see  Kerrison  agt.  Kerrison,  ante,  21). 

General  Term,  January,  1881. 
Before  SPIER  and  FREEDMAN,  JJ. 

THIS  is  an  appeal  from  an  order  and  judgment  in  an  action 
for  an  absolute  divorce  on  -  the  ground  of  adultery.  The 
referee  appointed  by  the  court  to  hear  and  determine,  found 
for  the  plaintiff.  Upon  a  motion  made  to  confirm  the  referee's 
report  the  court  dismissed  the  complaint,  and  judgment  of 
dismissal  was  entered  accordingly,  with  costs. 
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D.  M.  Porter,  attorney  and  of  counsel  for  plaintiff  and 
appellant. 

Alvin  jBurt,  attorney  and  of  counsel  for  defendant  ana 
respondent. 

SPIEK,  J.  —  The  answer  in  substance  denies  the  adultery 
charged  in  the  complaint,  and  sets  up  counter  charges  against 
the  plaintiff ;  and,  as  a  defense,  charges  a  former  marriage  of 
the  plaintiff  with  one  Emma  C.  Reed,  in  1855,  and  a  judg- 
ment of  divorce  in  an  action  brought  by  her  against  the  plain- 
tiff in  this  action  for  adultery,  in  the  supreme  court,  Kings 
county,  in  October,  1861,  and  a  decree  entered  in  November, 
1861,  in  the  usual  form,  forbidding  the  plaintiff  to  marry 
again  during  the  life  of  the  said  Emma ;  that  the  said  Emma 
was  living  when  the  plaintiff  married  the  defendant  herein. 

The  defendant  gave  no  evidence  as  to  the  adultery  charged 
in  her  answer,  nor  did  she  give  any  testimony  contradicting 
the  evidence  charged  against  her  in  the  complaint,  but  rested 
her  defense  solely  upon  the  invalidity  of  the  alleged  marriage 
between  her  and  the  plaintiff. 

It  appears  in  the  case  that  the  said  plaintiff,  Gould  H.  Thorp, 
and  the  defendant,  Laura  M.  Thorp,  both  residing  here,  to 
evade  the  laws  of  this  state  and  said  judgment  and  decree, 
went  from  the  state  of  New  York  to  the  city  of  Philadelphia, 
entered  into  the  contract  of  marriage  mentioned  in  the  com- 
plaint, returned  to  this  state  and  continued  their  residence 
therein  ever  since  said  marriage. 

When  the  plaintiff  left  this  state  for  Pennsylvania  and  had 
the  marriage  ceremony  there  performed,  it  was,  as  must  be 
assumed  from  the  immediate  return  of  the  parties  to  be,  their 
intention  to  continue  and  make  this  state  their  domicile  and 
enjoy  the  protection  of  its  laws.  A  marriage  contracted  by 
a,  person  situated  as  is  this  plaintiff,  is  forbidden  by  express 
•statute  of  the  state.  "  Whenever  a  marriage  shall  be  dissolved 
pursuant  to  the  provisions  of  this  article,  the  complainant  may 
marry  again  during  the  lifetime  of  the  defendant ;  but  no  de- 
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f  endant  convicted  of  adultery  shall  marry  again  until  the  death 
of  the  complainant."  By  another  section  it  is  provided  that 
any  violation  of  this  provision.  "  shall  be  absolutely  void." 

It  must  be  admitted  that  the  validity  of  a  marriage  like  the 
present  has  been  heretofore  an  open  question.  We  are  not 
informed  that  the  court  of  last  resort  in  this  state  has  determ- 
ined any  of  the  questions  presented  in  this  case.  The 
supreme  court  of  this  district  has  decided  them  against  the 
validity  of  the  marriage  by  a  majority  of  the  court  upon  able  , 
opinions  delivered  by  two  of  the  learned  judges  on  both  sides 
of  the  question  (reported  in  2  Hun,  238),  and  we  believe  the 
supreme  court  of  the  second  district  have  lately  adopted  the 
views  of  the  court  of  this  district. 

Among  the  objections  urged  are  that  the  statutes  are  fully 
satisfied  by  a  construction  which  limits  their  prohibition  to  a 
second  marriage  contracted  within  this  state.  If  this  be  con- 
ceded, it  necessarily  follows  that  the  intention  of  the  statutes 
was  to  permit  either  party  to  the  contract,  divorced  for  either 
his  or  her  adultery,  to  go  outside  of  its  jurisdiction  and  marry 
again  while  the  former  husband  or  wife  were  living  within 
that  jurisdiction.  It  seems  plain  to  us  that  this  view  of  the 
case  wholly  overlooks  the  object  and  intention  of  the  legisla- 
ture. The  statute  not  only  forbids  the  marriage  by  prohibit- 
ory words,  declaring  it  to  be  wholly  void,  but  also  attaches  to 
the  violation  of  the  contract  of  marriage  a  punishment  by 
depriving  the  guilty  party  of  the  power  of  entering  into  the 
marriage  state  during  the  lifetime  of  the  injured  party. 

The  question  is  one  of  policy  of  the  law  in  its  administra- 
tion. It  is  the  duty  of  those  who  administer  the  laws  to  see 
that  they  shall  not  be  disregarded  or  violated  by  any  of  its 
citizens  while  enjoying  its  protection  and  privileges.  The 
plaintiff  here,  by  a  decree  of  the  court  exercising  jurisdiction, 
being  forbidden  to  enter  into  the  contract  of  marriage  during 
the  life  of  the  partner  he  was  bound  to  cherish  and  protect, 
goes  into  a  foreign  jurisdiction,  sets  at  defiance  the  mandate 
of  the  court  of  his  domicil  by  a  second  marriage,  and  now 
VOL.  LX  38 
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appeals  to  be  relieved  from  the  consequences  of  a  contract 
illegal  and  void  by  the  laws  of  his  own  state. 

The  case  here  is  not  one  of  domicile  in  Pennsylvania,  for  it 
is  stated  that  the  parties  were  domiciled  here  and  went  to 
Pennsylvania  in  fraud  of  our  law.  If  the  laws  of  Pennsylvania 
allow  of  such  a  marriage,  and  although  it  be  true  that  that 
marriage  is  to  be  judged  by  the  lex  loci  contractus,  it  is  but 
reasonable  that  every  state  must  so  far  respect  its  own  laws 
and  their  operation  upon  its  own  citizens  as  not  to  allow  them 
to  be  evaded  by  acts  in  another  state  for  the  purpose  of  de- 
feating them. 

We  are  of  the  opinion  that  in  determining  the  matter 
before  us  a  preliminary  consideration  is  presented,  that  is,  the 
capability  of  the  party  to  contract  the  second  marriage ;  and 
the  question  is,  whether  that  capability  is  to  be  determined 
by  the  law  of  Pennsylvania  or  the  law  of  New  York. 

The  plaintiff  here  appeals  to  the  tribunal  of  the  state  to 
which  he  owes  allegiance  and  presents  the  question  for  its 
decision,  whether  he  has  the  capacity  to  contract  a  marriage 
out  of  the  state,  and  which  by  a  decree  of  one  of  its  tribunals 
he  was  absolutely  forbidden  to  contract. 

The  answer  to  this  question  is  settled  by  a  direct  adjudica- 
tion in  Conway  agt.  Beasely  (3  Hogg.,  639),  which  is  precisely 
our  case,  in  which  persons  domiciled  in  England  were  divorced 
in  Scotland,  and  then  one  of  them  married  again  in  Scotland . 
and  upon  coming  again  into  England  that  second  marriage  was 
declared  null,  though  it  was  admitted  to  be  good  by  the  law 
of  Scotland. 

The  plaintiff  has  chosen  the  tribunal  exercising  jurisdiction 
within  the  state  of  his  residence  to  decide  a  question  involv- 
ing the  validity  of  a  contract  entered  into  by  him  outside  of 
that  jurisdiction  which  he  was  forbidden  to  make  by  a  judg- 
ment or  decree  of  one  of  its  own  tribunals. 

The  order  and  judgment  appealed  from  should  be  affirmed, 
with  costs. 

FKEEDMAN,  J.,  concurs. 
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CITY  COURT  OF  BROOKLYN. 
JOHN  D.  CONLEY  agt.  JOHN  PETRIE  et  al. 

Referee —  When  order  of  reference  made  upon  consent  witt  be  vacated  and  a 
new  referee  substituted. 

Where  two  causes  against  the  same  defendants  were  referred  by  consent 
and  the  referee  had  heard  and  determined  the  first  in  favor  of  the  plain- 
tiff, a  number  of  questions  involved  in  the  second  cause  being  also  in- 
volved in  the  first  case ;  on  motion  by  defendants : 

Held,  that  the  order  of  reference  should  bo  vacated  and  a  new  referee 
substituted. 

Special  Term,  July,  1880. 

THIS  was  a  motion  to  vacate  an  order  of  reference  made 
upon  consent  and  to  substitute  a  new  referee,  upon  the  grounds 
that  the  referee  had  tried  a  case  wherein  the  present  plaintiff's 
brother  and  agent  was  plaintiff,  and  these  defendants  were 
defendants,  and  that  a  number  of  questions  involved  herein 
were  involved  in  the  first  case,  and  that  inasmuch  as  the 
referee  had  once  passed  upon  the  questions  of  fact,  he  was 
therefore  disqualified. 

The  same  witnesses  were  required  in  both  cases. 

Chas.  G.  Cronin,  for  the  motion. 

I.  This  is  not  an  usual  motion.    The  position  of  the  defendants 
is  a  familiar  one.     No  party  should  be  required  to  enter  upon 
the  trial  of  an  issue  feeling  that  he  has  to  overcome  the  pre- 
conceived opinion  of  the  tribunal  before  whom  he  appears 
(Schermerhorn  agt.  Van  Allen,  13  How.,  82). 

II.  A  referee  stands  in  the  same  position  as  a  jury  and  is 
subject  to  the  same  objection  on  the  score  of  prepossession  as 
would  be  urged  against  a  juror  on  the  second  trial  of  the  same 
case  (Billings  agt.  Van  Derbeck,  15  How.,  297). 
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III.  The  defeated  parties  enter  upon  the  second  trial  of  a 
cause  before  the  same  referee  with  his  views  and  prejudices 
all  against  them.  He  has  seen  and  heard  the  parties  and  their 
witnesses  and  found  his  estimate  of  their  credibility  and  of 
the  force  and  effect  of  their  evidence  (Sharp  agt.  The  Mayor, 
<&c.,  19  How.,  198).  We  should  not  be  compelled  to  over- 
come the  impressions  made  upon  the  mind  of  the  referee  by 
what  has  already  taken  place  in  the  other  cause. 

Harrington  Putnam,  opposed. 

NEILSON,  Ch.  J.  —  This  cause  and  another  against  the  defend- 
ants were  referred  to  C.  P.,  Esq.,  by  consent.  The  other  cause 
has  been  tried  by  the  referee  and  decided  in  favor  of  the  plain- 
tiff therein.  The  defendants  now  move  to  have  another  referee 
appointed  in  the  place  and  stead  of  .Mr.  P.,  and  it  appears 
that  while  the  actions  are  not  for  the  same  claims,  there  is 
such  intimate  relations  as  to  justify  the  suggestion  that  of 
necessity  the  referee  would  go  into  the  trial  of  this  action 
with  impressions,  if  not  convictions,  derived  from  the  other 
hearing,  touching  some  points  yet  to  be  litigated. 

The  application  is  not  novel  nor  does  it  in  any  degree  pro- 
ceed upon  the  notion  that  the  referee  would  not  seek  to  do 
justice  between  the  parties.  It  would  be  hard,  under  the  cir- 
cumstances, to  deny  the  application  and  I  feel  constrained  to 
grant  it. 

An  order  vacating  the  existing  order  of  reference  will  be 
entered. 
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SUPREME  COURT. 

MARGARET  MURPHY  agt.  WILLIAM  R.  TRAVERS  and  EDWARD 
MURPHY,  Jr.,  as  executors,  &c.,  of  JOHN  MORRISSEY, 
deceased. 

Practice — Action  for  accounting —  Security  for  costs —  When  required,  under 
section  3271  of  Code  of  Civil  Procedure,  of  plaintiff  suing  executors. 

A  plaintiff  suing  executors  will,  under  section  3271  of  the  Code  of  Civil 
Procedure,  be  required  to  give  security  for  costs  where  it.  is  made  to 
appear  by  affidavit  that  he  is  pecuniarily  irresponsible  and  unable  for 
that  reason  to  pay  costs,  although  the  action  is  concededly  brought  in 
good  faith. 

Special  Term,  February,  1881. 

John  Me  Crone,  for  plaintiff. 

Dorsheimer,  Bacon  &  Deyo,  for  defendants. 

THIS  action  was  brought  by  the  plaintiff,  as  legatee  under 
the  will  of  John  Morrissey,  deceased,  she  being  the  sister  and 
one  of  the  heirs-at-law  of  said  deceased.  The  plaintiff  sued 
for  an  accounting  by  the  executors,  claiming  that  the  real 
estate  of  deceased  was  chargeable  with  the  payment  of  lega- 
cies, and  that  in  consequence  of  the  inadequate  jurisdiction  of 
the  surrogate's  court,  her  only  remedy  was  by  resort  to  a  court 
of  equity. 

The  defendants  moved,  on  an  affidavit  alleging  the  want  of 
pecuniary  responsibility  on  the  part  of  plaintiff,  and  her  ina- 
bility for  that  reason  to  pay  costs,  that  she  be  required  to  give 
security  for  costs  in  the  sum  of  $1,000.  The  plaintiff,  in 
opposition  to  the  motion,  contended  that  as  the  action  was 
brought  in  good  faith,  which  was  not  disputed  by  defendants, 
and  as  the  granting  of  the  motion  was  in  discretion,  under 
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section  3271,  the  plaintiff  should  not  be  required  to  give 
the  security  asked,  and  cited  Darby  agt.  Condit  (1  Duer, 
599) ;  Shepherd  agt.  Burt  (3  Duer,  645),  and  Kimberly  agt. 
Stuart  (22  How.,  281). 

Held,  DONOHTIE,  J.,  that  the  motion  should  be  granted,  with 
ten  dollars  costs. 


SUPREME  COURT. 

PETER  HASTEN  and    WILLIAM    M.    HATES    agt.    WILLIAM 

B.  WEBB. 

Sheriff —  When  liable  to  an  action  by  the  real  owners  of  personal  property  for 
levying  upon  the  same  on  an  execution  against  a  person  in  whose  possession 
the  property  is,  under  an  agreement  and  by  permission  of  the  real  owners  — 
Such  action  cannot  be  maintained  without  a  demand.  , 

Under  a  judgment  recovered  by  the  plaintiffs  against  T. ,  and  execution 
issued  thereon,  the  plaintiffs  had  purchased  the  property  in  question, 
which  was  household  furniture.  They  also,  in  the  same  manner, 
acquired  title  to  goods  in  a  store  which  had  previous  to  that  time  been 
owned  and  conducted  by  T.  From  the  time  of  the  purchase  T.  had 
remained  in  possession  of  the  goods  (the  household  furniture)  under  an 
agreement  by  which  he  carried  on  the  old  business  of  his  in  the  store  for 
the  benefit  of  the  plaintiffs  as  their  agent  or  clerk,  at  a  salary,  with  the 
right  to  retain  the  furniture  in  his  own  house  for  the  use  of  himself  and 
family.  The  defendant,  as  sheriff  of  Ulster  county,  had,  at  the  time 
this  action  was  commenced,  under  an  execution  issued  upon  a  judgment 
duly  recovered  in  this  court  against  said  T.,  made  a  levy  upon  the  furni- 
ture then  in  possession  of  T. ,  and  used  by  him  in  the  dwelling-house 
which  he  occupied,  but  had  not  removed  the  same  nor  in  any  manner 
interfered  therewith  further  than  to  make  the  levy.  No  demand  of  the 
possession  of  the  property  was  made  of  the  defendant  prior  to  the  com- 
mencement of  this  action : 

Held,  that,  although  plaintiffs  could  maintain  an  action  to  recover  the  pos- 
session of  the  property,  the  action  could  not  be  maintained  without  a 
demand.  The  mere  levy  upon  the  goods  is  not  sufficient  in  itself  to 
maintain  the  action. 

The  agreement  under  which  T.  held  the  property  gave  him  no  right  to 
hold  the  same  for  any  specified  or  definite  period.  He  had  no  leviable 
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interest  whatever  therein  He  was  but  the  servant  or  clerk  of  the  plain- 
tiffs, holding  the  property  for  them  during  their  pleasure.  The  plain- 
tiffs, therefore,  were  not  only  the  owners,  but  were  entitled  to  the 
immediate  possession  of  the  property  at  the  time  of  the  levy. 
When  a  person  is  in  possession  of  and  exercising  acts  of  ownership  over 
personal  property  of  another,  the  owner  cannot,  until  demand  or  notice 
to  the  sheriff,  maintain  an  action  against  him  for  levying  upon  and 
taking  it  under  process  against  the  person  in  possession. 

Ulster  Special  Term,  June,  1880. 

% 

MOTION  for  a  new  trial  on  judges  minutes. 

F.  L.  Wesfbrook  and  George  Van  Etten,  for  defendant  and 
motion. 

Mr.  Fiero,  for  plaintiff  and  opposed. 

WESTBROOK  J.  —  On  the  trial  the  following  facts  appeared : 
Cornelius  J.  Townsend  was  once  the  owner  of  the  property 
in  question,  which  the  plaintiffs  have  taken  from  the  defend- 
ant in  this  action,  who,  under  an  execution  issued  upon  a 
judgment  duly  recovered  in  this  court  against  said  Townsend, 
and  placed  in  his  hands  as  sheriff  of  Ulster  county  for  col- 
lection, had  levied  upon  the  same. 

Under  a  judgment  recovered  by  the  plaintiffs  against  Town- 
send,  and  execution  issued  thereon,  the  plaintiffs  had,  in  1877, 
purchased  the  property  in  question,  which  was  household 
furniture.  They  also,  in  the  same  manner,  acquired  title  to 
goods  in  a  store,  which  had  previous  to  that  time  been  owned 
and  conducted  by  Townsend  in  the  city  of  Kingston.  From 
the  time  of  the  purchase,  Townsend  had  remained  in  posses- 
sion of  the  goods  (the  household  furniture)  in  controversy  in 
this  action,  under  an  agreement  by  which  he  carried  on  the 
old  business  of  his  in  the  store  for  the  benefit  of  the  plain- 
tiffs, as  their  agent  or  clerk,  at  a  salary  of  fifty  dollars  per 
month,  with  the  right  to  retain  the  furniture  in  his  own  house 
for  the  use  of  himself  and  family. 
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The  defendant  had,  at  the  time  this  action  was  commenced, 
made  a  levy  upon  the  furniture  then  in  possession  of  Town- 
send,  and  used  by  him  in  the  dwelling-house  which  he  occu- 
pied, but  had  not  removed  the  same,  nor  in  any  manner  inter- 
fered therewith,  further  than  to  make  the  levy.  No  demand 
of  possession  of  the  property  was  made  of  the  defendant 
prior  to  the  commencement  of  this  action,  and  upon  the  trial 
the  defendant  moved  for  a  nonsuit,  upon  two  grounds,  to  wit  : 
First.  That,  as  Townsend  was  in  possession  under  an  agree- 
ment which  has  been  stated,  the  plaintiffs  could  not  maintain 
an  action  to  recover  the  possession  thereof.  Second.  That, 
at  all  events,  the  action  could  not  be  maintained  without  'a 
demand. 

The  points  were  ruled  pro  forma  against  the  defendant 
on  the  trial,  and  the  defendant,  who  excepted  to  such  ruling, 
having  been  beaten  at  the  circuit  by  the  jury  upon  the  ques- 
tion of  actual  ownership,  now  moves  for  a  new  trial  on  the 
same  grounds,  which  will  be  discussed  in  the  order  in  which 
they  have  been  herein  stated. 

The  agreement  under  which  Townsend  held  the  property 
gave  him  no  right  to  hold  the  same  for  any  specified  or  defi- 
nite period.  He  had  no  leviable  interest  whatever  therein. 
He  was  but  the  servant  or  clerk  of  the  plaintiffs,  holding  the 
property  for  them  during  their  pleasure.  The  plaintiffs, 
therefore,  were  not  only  the  owners,  but  were  entitled  to  the 
immediate  possession  of  the  property  at  the  time  of  the  levy. 
This  case  is  unlike  that  of  Wheeler  agt.  Train  (3  Pickering, 
255),  in  which  the  property  had  been  let  for  one  year,  and 
that  of  Fairbanks  agt.  Phelps  (23  Pickering,  535),  where 
the  property  was  held  under  an  agreement  to  purchase,  which 
could  only  be  forfeited  by  a  neglect  or  failure  to  pay  the 
purchase  price.  It  is  like  any  other  case  of  employment,  in 
which  the  party  during  such  employment  uses  the  property 
of  his  employer,  and  would  be  just  as  applicable  to  the  case 
of  a  hired  man  sleeping  in  the  bed  of  his  hirer,  were  an 
action  brought  by  the  employer'  for  the  bed  against  a  third 
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person,  as  to  the  present.  This  objection  must,  therefore,  be 
overruled. 

The  second  point  is  far  more  serious.  The  defendant  in 
the  execution  (Cornelius  J.  Townsend)  was  in  possession  of 
the  property,  which  was  furniture,  and  was  actually  in  use  by 
him  in  his  own  house.  Apparently  he  was  the  owner,  and 
was  such  apparent  owner  by  the  act  and  with  the  knowledge 
of  the  plaintiffs  when  the  levy  was  made  by  the  defendant. 
If,  under  such  circumstances,  a  sheriff,  having  a  valid  execu- 
tion against  the  person  in  possession,  levies,  can  the  true 
owner  subject  him  to  the  costs  of  an  action  without  a  demand  ? 

In  Rawley  agt.  Brown  (18  Flun,  456),  and  in  many  other 
cases,  it  has  been  held  that  "  one  purchasing  in  good  faith,  at 
a  sheriff's  sale  under  execution,  goods  in  the  possession  of  the 
judgment  debtor,  is  not  liable  to  an  action  brought  by  the 
true  owner  to  recover  the  goods  or  their  value,  until  a  demand 
therefor  has  been  made  and  refused."  On  what  obvious 
principle  do  these  decisions  rest  ?  The  buyer  had  exercised 
dominion  over  the  property ;  he  had  removed  the  property, 
and  thus  deprived  the  real  owner  of  the  enjoyment  thereof. 
In  some  cases  such  acts  would  justify  an  action  without  a 
demand,  but  in  these  they  would  not,  because  appearances 
have  deceived  the  buyer,  and  he  is  guilty  of  no  tortious  act, 
until  the  owner  informs  him  of  his  rights,  which  he  ignores. 

The  same  principle  is  applicable  to  the  present  action.  The 
sheriff  acts  upon  appearances,  which  the  plaintiffs  aid  in  pro- 
ducing, and  they  have  no  right  to  subject  an  officer  to  the 
costs  of  an  action  until,  by  demand,  they  place  the  officer  in 
the  wrong.  In  Williams  agt.  Loundes  (1  Hall,  637  [2d  edi- 
tion], see  page  656)  the  superior  court  of  the  city  of  New  York 
held,  when  the  defendant  in  the  execution  was  in  the  posses- 
sion of  the  property,  that :  "  It  was  the  duty  of  the  sheriff  to 
make  the  levy  without  any  indemnity  whatever,  as  he  found 
the  goods  in  the  hands  of  the  defendant  in  the  execution,  and 
he  would  not  have  been  liable  as  a  trespasser  if  he  had  made 
such  a  levy.  The  goods  were  pointed  out  to  him  as  the  goods 
VOL.  LX  39 
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of  the  defendant  in  the  execution  ;  he  was  exercising  acts  of 
ownership  over  them ;  they  were  in  his  exclusive  custody  and 
possession,  and  the  sheriff  would  have  incurred  no  peril  from 
the  act  of  levying."  The  case  cited  is  exactly  applicable  to 
the  present  one.  This  action,  which  is  for  a  wrongful  taking 
by  the  sheriff,  such  taking  being  only  a  levy  upon  goods  in  the 
possession  of  the  judgment  debtor,  without  any  removal  thereof 
or  any  further  interference  therewith,  can  only  be  maintained 
upon  the  theory  that  the  act  of  the  sheriff  was  a  trespass,  and 
that  is  precisely  what  the  court  in  Williams  agt.  Loundts 
decided  it  was  not ;  and  because  it  was  not  it  was  held  that  a 
sheriff,  under  such  circumstances  as  existed  in  this  case, 
"  incurred  no  peril  from  the  act  of  levying." 

The  doctrine  that  an  officer  who  acts  upon  appearances  of 
ownership  by  the  debtor,  when  such  appearances  are  with  the 
consent  of  the  owner  of  the  property,  is  not  liable  for  a  sim- 
ple levy  without  a  demand  or  a  claim  of  title  by  the  true 
owner,  has  been  repeatedly  recognized  by  the  courts  in  cases 
where  the  owner  of  the  property  has  permitted  the  debtor  to 
mingle  them  with  his  own.  Shumway  agt.  Rutter  (8  Picker- 
ing, 443),  and  Bond  agt.  Ward  (7  Mass.,  123),  and  many 
others  which  can  be  found  establish  the  rule.  The  principle 
upon  which  all  these  cases  rest  is,  that  the  owner  of  i  property 
misleads  the  officer,  and  having  misled  him  such  owner  cannot 
make  the  officer  liable  for  an  act  which  he  has  thus  caused. 
The  argument  is  equally  sound  if  applied  to  a  case  like  the 
present.  The  owner  enables  the  debtor  to  deceive.  He  leaves 
the  property  in  the  latter's  house,  permits  him  to  use  it,  and 
thus  declare  to  the  world  and  to  the  officer  in  particular,  not 
in  words  but  in  acts,  which,  as  declarations,  are  far  more 
potential,  that  he  is  the  owner.  To  hold  an  officer,  who  makes 
under,  such  circumstances  a  simple  levy  in  good  faith,  liable 
for  a  trespass  would  encourage  a  person  in  deceiving  another 
to  his  great  injury.  The  law,  as  it  seems  to  me,  cannot  be 
guilty  of  such  injustice. 

In  KeUey  agt.  Scanndl  (12   California,  73)  and  Vose  & 
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Company  agt.  Stickney  (8  Minn\,  75),  the  precise  point  under 
discussion  was  determined.  In  both,  to  use  the  language  of 
the  reporter's  syllabus  in  the  latter  case,  it  was  held  :  "Where 
a  person  is  in  possession  of,  and  exercising  acts  of  ownership 
over  personal  property  of  another,  the  owner  cannot,  until 
demand  or  notice  to  the  sheriff,  maintain  an  action  against 
him  for  levying  upon  and  taking  it  under  process  against 
the  person  in  possession." 

With  these  two  cases  directly  holding  the  necessity  of  a 
demand  to  the  maintenance  of  an  action  of  this  character 
under  the  circumstances  proved,  and  others  decided  in  this 
state  and  in  other  states,  establishing  a  principle  clearly  appli- 
cable to  the  cause  to  be  decided,  it  must  be  held  that  the 
defendant  is  entitled  to  a  new  trial.  There  may,  of  course, 
be  cases  where  the  sheriff,  though  the  debtor  may  have  posses- 
sion, would  not  be  justifiable  in  making  a  levy.  But  in  a  case 
like  the  present,  where  the  defendant  in  the  execution  has, 
for  month  after  month,  had  furniture  in  his  own  dwelling  in 
constant  and  continued  use,  precisely  as  though  he  was  its 
owner,  it  would  be  most  inequitable  to  hold  that  an  officer 
who,  with  process  against  him,  levies,  is  guilty  of  a  trespass. 

The  motion  for  a  new  trial  is  granted,  with  costs  to  abide 
the  event.  In  reaching  this  conclusion,  however,  no  opinion 
is  expressed  upon  the  point  whether  there  was  not  sufficient 
evidence  to  take  the  case  to  the  jury  upon  the  question  of 
knowledge  by  the  defendant  of  the  plaintiff 's  rights  when 
the  levy  was  made.  The  case  was  not  tried  upon  any  such 
theory,  nor  was  that  question  submitted  to  the  jury,  but  the 
court  held,  as  matter  of  law,  that  the  mere  levy  upon  the 
goods  was  sufficient  to  maintain  the  action,  and  this,  as  has 
been  shown,  was  error. 
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N.  Y.  COMMON  PLEAS. 
EDWARD  LIVERMOEE  and  others  agt.  ROBERT  H:  BEEDELL. 

Discontinuance  of  action — Order  of  arrest  —  When  motion,  to  discontinue 
sfwuld  not  be  granted. 

Where  plaintiff  had  commenced  an  action  and  obtained  an  order  of  arrest 
against  the  defendant  on  the  ground  of  fraudulent  representations, 
which  order  of  arrest  had  been  vacated  upon  the  ground  that  the  alleged 
fraudulent  representations  did  not  apply  to  the  whole  cause  of  action, 
on  motion  by  plaintiffs  for  leave  to  discontinue  the  action: 

Held,  that  as  plaintiff's  object  in  discontinuing  is  to  commence  a  new 
action  and  obtain  a  new  order  of  arrest,  the  order  of  arrest  in  this 
action  having  been  vacated,  leave  to  discontinue  should  not  be  granted. 

The  courts  are  opposed  to  arresting  a  defendant  twice  for  the  same  cause 
of  action. 

Special  Term,  January,  1881. 

EDWARD  LIVERMORE,  Henry  Clews  and  J.  Livermore,  stock- 
brokers, brought  a  suit  in  April,  1877,  in  the  court  of  common 
pleas,  against  Robert  H.  Berdell,  formerly  president  of  the 
Erie  Railway  Company,  to  recover  a  balance  of  account,  as 
his  broker,  upon  stock  transactions  between  November,  1876, 
and  April,  1877.  An  order  of  arrest  was  obtained  against 
Mr.  Berdell,  upon  affidavits  that  in  February,  1877,  he  induced 
the  firm  to  buy  for  him  200  shares  each  of  Western  Union 
and  Lake  Shore  stock,  upon  the  false  representation  that  he 
was  the  owner  of  200  shares  of  National  Trust  Company's 
stock,  which  was  hypothecated  at  the  Third  National  Bank 
for  a  loan  of  $15,000,  and  that  he  would  give  these  shares  as 
collateral  on  the  purchase  to  be  made  by  plaintiffs. 

The  defendant  appealed  from  an  order  refusing  to  vacate 
the  order  of  arrest,  which  appeal  was  not  heard  until  last 
Wednesday.  The  general  term  reversed  the  order,  upon  the 
ground  that  the  alleged  fraudulent  representations  upon  which 
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the  order  of  arrest  was  obtained  did  not  apply  to  the  whole 
cause  of  action,  inasmuch  as  the  balance  of  account  sued  upon 
extended  to  a  date  prior  to  such  representations.  The  plaintiffs 
then  moved  for  leave  to  discontinue  the  action,  upon  which 
motion  the  following  decision  was  given  yesterday : 

Abbott  Bros.,  for  plaintiffs. 
Taylor  &  Parker,  for  defendant. 

J.  F.  DALY,  J. —  As  defendant  has  interposed  a  counter- 
claim, it  is  not  a  matter  of  course  that  plaintiff  shall  be 
allowed  to  discontinue,  but  the  order  is  discretionary.  Plain- 
tiff's object  in  discontinuing  is  to  commence  a  new  action  and 
obtain  a  new  order  of  arrest,  this  order  of  arrest  in  this  action 
having  been  vacated.  Leave  to  discontinue  should  not  be 
granted  for  that  reason.  The  courts  are  opposed  to  arresting 
a  defendant  twice  for  the  same  cause  of  action  (See  Wright 
agt.  Rutterman,  I  Abb.  [N.  /SI],  428,  431,  432 ;  Enoch  agt. 
Ernst,  21  How.  P.  It.,  96).  If  the  plaintiff's  action  were  not 
maintainable,  he  should  be  allowed  to  discontinue,  and  a  new 
order  of  arrest  for  a  new  action  might  be  granted  (People  agt. 
Tweed,  63  N.  Y.,  202).  But  if  the  second  action  be  brought 
merely  for  the  purpose  of  arresting  defendant,  after  plaintiff 
has  failed  through  his  own  fault  to  sustain  the  first  arrest,  the 
proceedings  in  the  second  action  might  well  be  regarded  as 
intended  onl^  to  vex  and  harass  defendant. 

The  motion  to  discontinue  must  be  denied,  with  ten  dollars 
costs. 
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N.  Y.  SUPERIOR  COURT. 
BUKNHAM  et  al.  agt.  BRENNAN. 

Replevin  —  Survivor — Effect  of  section  1736  of  the  Code  of  Civil  Procedure. 

Section  1736  of  the  Code  of  Civil  Procedure,  continuing  an  action  of 
replevin,  notwithstanding  the  death  of  either  party,  in  favor  of  or 
against  his  executors  or  administrators,  applies  only  to  actions  in  which 
the  sole  defendant  was  living  on  September  1, 1880,  and  is  not  retroactive. 

Special  Term,  February,  1881. 

TRUAX,  J.  —  This  is  a  motion  made  by  Mrs.  Brennan, 
administratrix  of  Matthew  T.  Brennan,  deceased  (the  late 
sheriff),  to  revive  the  above  action.  The  action  is  one  of 
replevin  brought  against  the  late  sheriff.  It  was  tried  on  the 
22d  day  of  November,  1875,  and  resulted  in  a  verdict  for  the 
defendant.  Appeals  were  taken,  and  on  the  23d  day  of  May, 
1878,  the  court  of  appeals  reversed  the  judgment  and  ordered 
a  new  trial.  Mr.  Brennan  died  on  the  20th  day  of  January, 
1879. 

Prior  to  the  1st  day  of  September,  1880,  on  which  day  the 
last  nine  chapters  of  the  Code  of  Civil  Procedure  took  effect, 
an  action  of  replevin  rebated  by  the  death  of  the  sole  defend- 
ant, and  could  not  be  revived  by  or  against  his  representatives. 
It  could,  however,  be  revived  by  or  against  the  representatives 
of  the  plaintiff  (See  Lahey  agt.  Brady,  1  Daly,  443  ;  Hop- 
kins agt.  Adams,  6  Duer,  685 ;  BurTde  agt.  Luce.  1  N.  T'., 
163  ;  Heinmuller  agt.  Gray,  1Y.&  #.,  196 ;  Potter  agt.  Van 
Vranken,  36  N.  T.,  619).  Section  1736  of  the  Code  of  Civil 
Procedure  provides  that :  "In  an  action  to  recover  a  chattel, 
the  cause  of  action  survives  or  continues,  notwithstanding  the 
death  of  either  party,  in  favor  of  or  against  his  executors 
or  administrators."  The  plaintiff  contends  that  this  section 
applies  only  to  actions  in  which  the  sole  defendant  was  living 
on  the  1st  day  of  September,  1880 ;  while,  on  the  other  hand, 
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the  defendant  contends  that  the  section  affects  a  remedy  and 
not  a  right,  and  is  retroactive. 

Section  3352  of  the  Code  of  Civil  Procedure  declares  that 
"  nothing  contained  in  any  provisions  of  this  act  *  *  * 
renders  it  ineffectual  or  otherwise  impairs  *  *  *  any 
right,  defense  or  limitation  lawfully  accrued  or  established 
before  the  provision  in  question  takes  effect,  unless  the  con- 
trary is  expressly  declared  in  the  provisions  in  question.  As 
far  as  it  may  be  necessary  for  the  purpose  of  *  *  * 
enforcing  or  protecting  such  a  right,  defense  or  limitation,  the 
statutes  in  force  on  the  day  before  the  provision  takes  effect 
are  deemed  to  remain  in  force  notwithstanding  the  repeal 
thereof." 

Section  755  and  757  of  the  Code  of  Civil  Procedure  limit 
the  powers  of  the  courts  to  revive  an  action  to  eases  in  which 
the  cause  of  action  survives. 

The  motion  must  be  denied,  with  ten  dollars  costs. 


SUPREME  COURT. 

NATHANIEL  M.   FKEEMAN,  as  trustee,  &c.,  agt.  ALBERT  R. 

SMITH  et  al. 

Witt — Effect  of  a,  devise  of  real  estate  to  wife  for  life,  and  direction  that  upon 
her  death  it  be  sold  and  distributed  among  his  children  or  their  legal  repre- 
sentatives —  WJio  to  be  included  in  the  distribution. 

Where  the  testator  devised  real  estate  to  his  wife  for  life,  and  directed  that 
upon  her  death  it  should  be  sold  and  the  proceeds  distributed  among  his 
three  children  or  their  legal  representatives,  the  interest  vested  in  each  of 
them  as  personal  estate,  and  the  share  of  a  daughter  who  died  before 
and  that  of  a  son  who  died  after  the  widow,  passed  to  their  next  of  kin, 
so  that,  although  it  is  plain  the  testator  had  no  intention  the  children  of 
the  half  blood  should  receive  any  portion  of  his  estate,  they  must  be 
included  in  the  distribution. 

Special  Term,  January,  1881. 
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BEACH,  J.  —  The  testator  devised  his  real  estate  to  his  wife 
for  life,  and  at  her  decease  directed  a  sale  by  the  executors  and 
the  investment  of  a  sufficient  portion  01  the  proceeds  to  pro- 
duce four  dollars  a  week  for  his  daughter  Seraphina,  the  bal- 
ance to  be  divided  between  his  other  children,  Josephine, 
Albert  and  Jerome,  "  or  their  or  either  of  their  legal  repre- 
sentatives, him,  her  or  them  surviving."  After  the  death  of 
the  daughter  the  disposition  of  the  fund  invested  for  her 
benefit  was  in  the  same  words.  The  testator's  wife  had  three 
children  by  a  former  husband.  The  daughter  Josephine  died 
intestate  and  without  issue  before,  and  the  son  Jerome  after 
the  widow.  The  principal  question  relates  to  the  disposition 
of  the  surplus  at  present  existing  after  the  investment  for  the 
benefit  of  Seraphina,  and  an  expression  of  opinion  by  the  court 
is  requested  to  guide  the  trustee  in  his  action  after  her  death. 

It  is  clear  that  the  widow  took  a  life  estate  in  the  realty, 
and  the  children  named  a  vested  interest  in  the  proceeds  of 
the  sale  after  her  death.  It  is  evident  from  the  clause  the  testator 
intended  the  benefit  given  to  each  child  for  his  or  her  legal 
representatives,  and  the  additional  words  do  not  modify  that 
design,  but  were  apparently  added  by  the  scrivener  as  usual 
legal  phraseology,  which  were  inapplicable  and  meaningless. 
The  bequest  over  to  the  children  was  a  gift  of  personalty, 
because  the  division  was  not  to  be  made  until  after  the  realty 
was  sold  under  the  power  conferred  upon  the  executors. 
Real  estate  directed  by  a  will  to  be  converted  into  money  and 
the  proceeds  applied  as  directed  is,  in  equity,  regarded  as  per- 
sonal property  (Bramhall  agt.  Ferris,  14  N.  Y.  R.,  41 ;  Teed 
agt.  Morton,  60  N.  Y.  R.,  507 ;  Moncrief  agt.  Ross,  50  N. 
Y.  R.,  431 ;  Forsyih  agt.  Rathbone,  34  Barb.,  388 ;  Johnson 
agt.  Bennett,  39  id.,  237 ;  Irish  agt.  Huested,  id.,  413). 

The  equitable  conversion  does  not  take  place  until  the  time 
arrives  when,  under  the  direction  in  that  behalf,  the  sale 
should  be  had.  Whatever  vested  interest  may  pass  by  the 
death  of  a  distributee  prior  to  that  period,  even  if  in  realty,  is 
subject  to  be  divested  by  the  coming  of  that  time.  Therefore, 
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if  by  the  death  of  Josephine  before  the  widow  such  an  ^nter- 
est  went  to  her  heirs,  it  has  been  divested  by  the  deatli  of  the 
widow  and  the  equitable  conversion  happening  upon  that 
occurrence.  The  only  conclusion  which  could  aifect  parties 
here  would  be  that  the  interest  of  Josephine  passed  to  her 
heirs  as  realty  unaffected  by  the  direction  for  a  sale  and  divi- 
sion, because  in  such  case  the  relatives  of  the  half  blood  would 
not  take  under  the  statute,  not  being  of  the  blood  of  the 
ancestor.  Such  a  view,  however,  cannot  be  sustained.  Under 
the  provision  ordering  a  sale  on  the  death  of  the  widow  and 
distribution  of  the  proceeds  among  the  three  children  of  the 
testator,  or  their  legal  reprsentatives,  the  interest  vested  in 
each  of  them  as  personal  estate,  and  the  shares  of  the  one  who 
died  before  and  that  of  the  one  who  died  after  the  widow, 
passed  to  their  next  of  kin  (Harris  agt.  Slaght,  4:6  Barb.,  470 ; 
Meakings  agt.  Cranwell,  5  N.  Y.  R.,  136 ;  Ross,  adrn'r,  &c. 
agt.  Roberts,  9  Sup.  Ct.  R.,  90 ;  Lieper  agt.  Thansan,  10  P. 
F.  Smith,  177 ;  McClure's  Appeal,  22  id.,  414 ;  fairly  agt. 
Kline,  Pennington,  754 ;  Reading  agt.  Blackwell,  Baldwin, 
166 ;  Rinehart  agt.  Harrison's  Etfrs,  id.,  177 ;  Loftis  agt. 
Grant,  15  Arkansas,  680  ;  Brothers  agt.  Cartwright,  2  Jones' 
Equity,  113 ;  Homers'  Appeal,  6  P.  F.  Smith,  405).  It  fol- 
lows from  this  principle  that  the  share  of  Josephine  must  be 
distributed  to  her  next  of  kin,  including  those  of  the  half 
blood.  This  seems  to  be  a  clear  legal  result  from  the  will,  and 
in  such  case  no  embarrassment  should  arise  from  speculations 
regarding  the  testators  intentions,  however  useful,  where 
ambiguity  exists.  The  portion  of  the  son  who  died  after  the 
widow,  intestate  and  without  issue,  will  take  a  like  course,  as 
will  also  the  invested  fund  upon  the  death  of  Seraphina. 
Under  some  circumstances  there  would  be  much  force  in  the 
suggestion  that  it  is  plain  from  the  will  the  testator  had  no 
intention  the  children  of  the  half  blood  should  receive  any 
portion  of  his  estate.  That  may  well  be  so,  but  it  affords  no 
reason  why  legal  results  founded  upon  a  long  series  of  adjudi- 
cations should  be  disregarded  in  order  that  a  testamentary  dis- 
Voi,  LX  40 
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position  should  flow  in  a  channel  different  from  one  the  law 
makes  from  wording  free  of  doubt. 

A  decree  is  directed  in  conformity  herewith,  with  costs  from 
the  fund. 


K  Y.  COMMON   PLEAS. 
In  the  Matter  of  EDWARD  BENSON. 

Arrest — Liability  of  one  partner  for  frauds  committed  by  another  partner  — 
Discharge  —  Burden  of  proof. 

Though  each  partner  is  liable  to  arrest  for  the  frauds  committed  by  the 
other  members  of  the  firm,  although  he  may  have  been  entirely  igno- 
rant of  such  frauds;  yet,  upon  application  by  a  member  to  be  discharged 
from  imprisonment  under  the  provisions  of  the  Revised  Statutes,  it 
being  the  duty  of  an  opposing  creditor  to  show  that  the  proceeding  upon 
the  part  of  the  prisoner  is  not  just  and  fair,  personal  participation  in  the 
fraud  by  the  applicant  is  required  to  be  proved  in  order  to  justify  the 
court  in  denying  such  discharge. 

A  judgment,  therefore,  that  the  firm  of  which  the  petitioner  is  a  member 
has  been  guilty  of  a  fraudulent  disposition  of  its  property,  does  not 
necessarily  preclude  his  discharge  as  one  of  the  partners. 

General  Term,  February,  1881. 

Before  C.  P.  DALY,  C7i.  </.,  YAN  BRUNT  and  BEACH,  JJ. 
8.  F.  Kneeland,  for  opposing  creditor,  appellant. 
George  W.  Wingate,  for  petitioner  and  respondent. 

VAN  BRUNT,  J.  —  The  petitioner,  having  been  imprisoned 
under  an  execution,  presented  his  petition  to  this  court  to  be 
discharged  from  imprisonment  under  the  provisions  of  the 
Revised  Statutes.  Certain  evidence  was  taken  in  that  pro- 
ceeding, and  upon  that  evidence  the  court  ordered  his 
discharge. 

It  seems  to  be  conceded  that  the  firm  of  which  the  peti- 
tioner was  a  member  made  certain  fraudulent  disposition  of 
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its  property  prior  to  its  failure,  and  the  question  involved  in 
this  application  is  the  determination  as  to  whether  the  peti- 
tioner participated  in  those  frauds  or  not.  The  appellant 
seems  to  misapprehend  the  burden  of  proof  upon  this  issue. 
The  statute  provides  that  unless  the  opposing  creditor  shall  be 
able  to  satisfy  the  court  that  the  proceedings  on  the  part  of 
the  prisoner  are  not  just  and  fair,  the  court  shall  order  an 
assignment  and  grant  a  discharge.  Every  presumption,  there- 
fore, is  in  favor  of  the  application,  and  the  opposing  creditor 
must  show  by  competent  proof  that  the  proceedings  upon 
the  part  of  the  petitioner  are  not  just  and  fair.  It  is  not 
sufficient  that  the  opposing  creditor  should  show  that  the  firm 
of  which  the  petitioner  is  a  member  have  been  guilty  of  fraud, 
but  it  is  necessary  to  show  that  the  petitioner  himself  has 
participated  in  that  fraud. 

An  examination  of  the  evidence  in  this  case  fails  to  estab- 
lish that  the  petitioner  Benson  was  a  participant  in  any  of  the 
frauds  which  were  perpetrated  by  the  firm  of  which  he  was  a 
member  prior  to  its  failure,  or  that  he  in  any  manner  know- 
ingly participated  in  the  fruits  of  that  fraud. 

It  was  urged  by  the  counsel  for  the  appellant  that  the 
judgments  in  the  cases  in  which  the  orders  of  arrest  and  exe- 
cutions were  issued,  make  this  question  res  adjudicata, 

Each  partner  is  liable  to  arrest  for  the  frauds  committed  by 
the  other  members  of  the  firm,  although  he  may  have  been 
entirely  innocent  of  such  frauds. 

In  the  statute  regulating  the  discharge  of  imprisoned 
debtors,  the  duty  is  imposed  upon  the  opposing  creditor  to 
show  that  the  proceedings  upon  the  part  of  the  prisoner  are 
not  just  and  fair.  Consequently  a  judgment  that  the  firm  of 
which  the  petitioner  is  a  member  has  been  guilty  of  a  fraudu- 
lent disposition  of  its  property  does  not  necessarily  preclude 
the  discharge  of  one  partner,  because  the  statute  regulating 
such  discharges  requires  evidently  personal  participation  in 
the  fraud  of  the  applicant  in  order  to  justify  the  court  in 
denying  such  discharge. 
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I  have  been  unable  to  satisfy  myself  upon  an  examination 
of  the  testimony  in  this  case  that  the  petitioner  was  cognizant 
of  the  apparent  conspiracy  of  his  copartners  to  defraud  the 
persons  of  whom  they  should  buy  goods  prior  to  their  failure. 

I  think,  therefore,  that  the  order  appealed  from  discharging 
the  petitioner  should  be  affirmed,  with  costs  and  disbursements. 

C.  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concur. 


K  Y.  SUPERIOR  COURT. 
THEODORE  A.  HAVEMEYER  agt.  LAWSON  N.  FULLER. 

Slander — action  for  —  Complaint  —  insufficiency  of. 

Where  the  complaint  was  founded  upon  the  alleged  false  and  malicious 
statement  that  he,  plaintiff,  adulterated  sugar,  that  he  cheated  the 
government,  and  that,  being  guilty  of  cheating  the  government,  he 
swore  that  he  did  not  do  so : 

Held,  that  these  three  charges  are  neither  singly  nor  collectively  action- 
able per  se,  but  may  become  actionable  by  reason  of  surrounding  cir- 
cumstances to  be  pleaded  and  proved,  from  which  the  fair  inference 
can  be  drawn  that  the  words  used  were  spoken  and  understood  in  such 
a  way  as  to  presumptively  work  an  injury. 

Held,  further,  that  where  these  surrounding  circumstances  are  not  set 
forth,  the  meaning  of  the  words  cannot  be  enlarged  by  pleading  an 
innuendo,  for  the  office  of  an  innuendo  is  by  a  reference  to  a  preceding 
matter,  to  fix  more  precisely  the  meaning. 

It  may  help  to  explain,  but  it  cannot  enlarge  the  meaning  of  words,  unless 
it  be  connected  with  some  matter  of  fact  expressly  averred.  It  cannot 
be  used  to  establish  a  new  charge,  for  it  is  not  the  nature  of  an  innuendo 
to  beget  an  action. 

As  an  innuendo  cannot  perform  the  office  of  a  colloquium,  showing  by 
extrinsic  matter  that  the  words  charged  are  actionable  cannot  be  sup- 
plied by  an  innuendo  attributing  to  those  words  a  meaning  which  renders 
them  actionable. 

Where  the  special  damage  is  the  foundation  of  the  cause  of  action,  it  is  a 
material  allegation  and  must  be  fully  and  accurately  stated. 

Where,  as  in  this  case,  the  complaint  on  its  face  shows  that  the  only  man- 
ner in  which  the  plaintiff  is  engaged  in  business  is  as  a  member  of  a 
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business  firm,  the  name  of  the  firm  not  being  given  nor  the  interest  of 
the  plaintiff.  For  all  that  appears,  plaintiff 's  name  may  not  appear  in 
that  firm  name.  It  sufficiently  appears,  however,  that  the  loss  com- 
plained of  is  not  a  loss  directly  to  the  plaintiff,  but  to  the  firm: 

Held,  that  even  if  it  be  conceded,  as  a  general  proposition,  that  in  case 
of  slander  against  a  member  of  a  partnership  individually,  he  is  the 
proper  party  plaintiff,  even  though  the  firm  be  also  injured  by  the 
speaking  of  the  words,  it  is  nevertheless  necessary,  especially  where  the 
words  become  actionable  only  by  reason  of  their  influence  in  plaintiff 's 
calling,  that  the  injury  to  plaintiff  's  interest  should  be  specially  averred. 

A  plaintiff  who  brings  an  action  for  slander,  by  which  he  lost  his  customers 
in  trade,  ought  in  his  declaration  to  state  the  names  of  those  customers, 
in  order  that  the  defendant  may  be  enabled  to  meet  the  charge  if  it  be 
false.  The  general  allegation  of  the  loss  of  customers  is  not  sufficient 
to  enable  the  plaintiff  to  show  a  particular  injury. 

Trial  Term,  February,  1881. 

THE  plaintiff  complains  of  the  defendant  as  follows : 

1.  The  plaintiff  is  and  for  many  years  past  he  has,  as  a  mem- 
ber of  a  business  firm,  been  engaged  in  the  business  of  refining 
sugar  in  and  near  the  city  of  New  York. 

2.  On  the  evening  of  January  6,  1879,  the  defendant  pro- 
cured to  be  held  at  Chickering  Hall,  in  the  city  of  New  York, 
a    public   meeting  of  a  large  number  of   persons    engaged 
in  the  sugar  business  —  purchasers  of  sugars,  importers  of  sugar, 
refiners  of  sugar  and  others  dealing  therein. 

3.  At  such  public  meeting  the  defendant,  in  an  address  then 
and  there  made  by  him,  and  in  the  presence  and  hearing  of 
those  who  were  there  assembled,  and  with  the  intent  to  cause 
it  to  be  believed  that  the  charges  were  true,  willfully  and  mali- 
ciously made  against  the  plaintiff  the  false,  injurious  and  defam- 
atory statement  that,  and  in  the  words  "  Mr.  Havemeyer  adulte- 
rated sugar  "  (meaning  that  sugars  refined  by  the  firm  of  which 
the  plaintiff  is  a  member,  were  adulterated  by  the  plaintiff  in  the 
process  of  refining) ;  that  "  Mr.  Havemeyer  cheated  the  gov- 
ernment "  (meaning  that  in  the  matter  of  paying  duties  upon 
imported  sugars  and  of  selling  sugars  for  export,  in  which 
case  there  is  a  right  to  drawbacks  from  the  government  of  the 
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United  States,  the  plaintiff  was  guilty  of  cheating  and  of  the 
crime  of  violating  the  laws  of  the  United  States  in  such  case 
made  and  provided),  and  that  "  Mr.  Havemeyer,  being  guilty 
of  cheating  the  government,  swore  that  he  did  not  do  so " 
(meaning  that  the  plaintiff  was  guilty  of  perjury  in  the  testi- 
mony given  by  him  before  a  committee  of  the  house  of  repre- 
sentatives of  the  United  States  in  the  city  of  New  York,  in 
the  month  of  September,  1878). 

4.  The  charges  thus  made  by  the  defendant  against   the 
plaintiff  were  false  and  def  amatory,  »and  were  willfully  and 
maliciously   made   with   intent  to   injure   and    damage  the 
plaintiff. 

5.  The  defendant  well  knew  and  intended  that  the  false  and 
defamatory  charges  thus  made  by  him  would  be  published  in 
the  public  newspapers ;  the  same  were  so  published  and  have 
been  and  will  be  widely  circulated  among  those  with  whom 
the  plaintiff  and  his  firm  have  been  in  the  habit  of  doing 
business. 

6.  By  reason  of  the  premises  the  plaintiff  has  sustained  and 
will  sustain  serious  loss  in  his  business  through  the  indisposi- 
tion of  purchasers  to  buy  sugars  as  to  which  the  charge  is  made 
that  they  are  adulterated,  and  in  consequence    he  will  lose 
profits  which  otherwise  would  be  realized  to  him,  and  he  has 
been  otherwise  injured  in  his  business  and  reputation  to  his 
damage  $100,000. 

Wherefore,  &c. 

Horace  Secor,  Jr.,  for  defendants.  The  complaint  should 
be  dismissed.  1.  The  alleged  charges  do  not  constitute 
slander  per  se,  and  there  is  no  allegation  of  special  damage. 
Plaintiff  attempts  by  innuendo  to  enlarge  the  meaning  of  the 
charges.  This  he  cannot  do  (Townsend,  Slander,  [3d  ed.~\, 
sees.  335  and  336 ;  id.,  p.  581,  n.  4  ;  582,  n.  2,  sec.  337).  The 
third  charge  that  plaintiff,  being  guilty  of  cheating  the  govern- 
ment, swore  that  he  did  not  do  so.  This  is  not  per  se  actiona- 
ble (Id.,  sec.  171,  and  cases  cited  ;  Vaughn  agt.  Havens,  8 
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Johns.,  109).  The  second  charge,  that  plaintiff  cheated  the 
government.  This  is  not  per  se  actionable  (Chase  agt.  Whit- 
heck,  3  Hill,  140).  The  first  charge,  that  plaintiff  adulterated 
sugar.  For  aught  it  appears  the  charge  may  have  been  that 
plaintiff  adulterated  sugar  for  his  own  use  or  for  amusement. 
There  is  no  colloquium  that  the  words  were  uttered  in  an 
address  in  reference  to  or  concerning  the  refining  and  sale  of 
sugar  by  the  plaintiff.  This  is  fatal  (Towns,  sec.  323;  Van 
Vechten  agt.  Hopkins,  5  Johns.,  220).  This  motion  does  not 
admit  the  innuendoes  (Towns.,  sec.  362).  Section  535  of  the 
Code  does  not  help  the  complaint  (Towns.,  sec.  310  ;  Wallace 
agt.  Bennett,  1  Abb.  N.  C.,  478).  There  is  no  allegation  of 
special  damage  (Linden  agt.  Graham,  1  Duer,  670  ;  Hallock 
agt.  Miller,  2  Barb.,  630;  Tobias  agt.  Harland,  4  Wend., 
537 ;  Stiebling  agt.  Lockhaws,  21  Hun,  457).  2.  There  is 
no  allegation  of  want  of  probable  cause  for  the  alleged  charges. 
As  appears  from  the  face  of  the  complaint,  the  occasion  on 
which  these  alleged  charges  were  made  makes  out  a  condition- 
ally privileged  communication  (Klinck  agt.  Colby,  46  N.  Y., 
433  ;  White  agt.  Nicholls,  3  How.  [  U.  &],  266),  and  in  order 
to  obviate  the  claim  of  privilege,  malice  in  fact  and  want  of 
probable  cause  must  be  alleged  (Id. ;  Cook  agt.  Hill,  3  Sandf., 
341 ;  Vide  agt.  Gray,  10  Abb.,  1 ;  Towns.,  sec.  426). 

FKEEDMAN,  J. —  The  assurance  given  by  the  learned  counsel 
for  the  plaintiff,  and  made  after  consultation  with  his  client, 
that  my  decision  on  the  motion  to  dismiss,  no  matter  what  it 
might  be,  would  not  be  excepted  to,  has  had  an  embarrassing 
effect  on  me.  It  involved  as  high  a  compliment  as  can  be 
paid  to  the  acumen  and  conscientiousness  of  a  judge,  and  as 
such  I  shall  always  remember  it.  But  at  the  same  time  I  felt 
that  it  imposed  upon  me  the  correlative  duty  of  exercising 
more  than  ordinary  care  in  coming  to  a  conclusion.  I  felt 
that  on  waiving  his  right  of  appeal  the  plaintiff  had  the  right 
to  expect  a  decision  which  should  be  well  considered  and  in 
accord  with  the  weight  of  the  authorities.  I  consequently 
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made  a  careful  examination  of  the  questions  involved  since 
the  adjournment  of  the  court  on  Friday  last,  and  the  conclu- 
sions at  which  I  arrived  are  as  follows  : 

The  complaint  is  founded  upon  the  alleged  false  and  mali- 
cious statement  that  he,  plaintiff,  adultered  sugar ;  that  he 
cheated  the  government,  and  that  being  guilty  of  cheating  the 
government,  he  swore  that  he  did  not  do  so.  These  three 
charges  are  neither  singly  nor  collectively  actionable  per  se, 
but  may  become  actionable  by  reason  of  surrounding  circum- 
stances, to  be  pleaded  and  proved,  from  which  the  fair  infer- 
ence can  be  drawn  that  the  words  used  were  spoken  and 
understood  in  such  a  way  as  to  presumptively  work  an  injury. 
"Where  these  surrounding  circumstances  are  not  set  forth,  the 
meaning  of  the  words  cannot  be  enlarged  by  pleading  an 
innuendo,  for  the  office  of  an  innuendo  is  by  a  reference  to 
preceding  matter  to  fix  more  precisely  the  meaning.  It  may 
help  to  explain,  but  it  cannot  enlarge  the  meaning  of  words 
unless  it  be  connected  with  some  matter  of  fact  expressly 
averred.  It  cannot  be  used  to  establish  a  new  charge,  for  it 
is  not  the  nature  of  an  innuendo  to  beget  an  action. 

Under  the  circumstances  of  this  case,  the  plaintiff,  in  order 
to  make  the  innuendoes  pleaded  available,  should  have  shown 
in  the  first  place  that  the  words  complained  of  were  spoken 
of  and  concerning  him  in  his  business  relation  as  a  sugar 
refiner ;  but  the  complaint  contains  no  such  averment,  though 
the  fact  is  alleged  that  the  plaintiff  is,  and  for  many  years 
past  he  has,  as  a  member  of  a  business  firm,  been  engaged  in 
the  business  of  refining  sugar  in  and  near  the  city  of  New 
York.  As  an  innuendo  cannot  perform  the  office  of  a  collo- 
quium, showing  by  extrinsic  matter  that  the  words  charged 
are  actionable  cannot  be  supplied  by  an  innuendo  attributing 
to  those  words  a  meaning  which  renders  them  actionable. 
The  complaint  is  defective  in  this  respect,  unless  the  want  of 
a  direct  averment  has  been  supplied  by  other  allegations  from 
which  it  appears  with  sufficient  certainty  that  the  speaking 
of  the  words  was  in  fact  of  and  concerning  the  plaintiff  in  his 
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business  relation  as  a  sugar  refiner.  I  do  not  deem  it  neces- 
sary, however,  to  pursue  inquiry  in  that  direction,  because 
there  is  another  and  more  important  point  which  is  decisive. 
I  refer  to  the  insufficient  allegation  of  damage.  The  complaint 
avers  that  by  reason  of  the  premises  the  plaintiff  has  sustained 
and  will  sustain  serious  loss  in  his  business,  through  the  indis- 
position of  purchasers  to  buy  sugars  as  to  whigh  the  charge  ig 
made  that  they  are  adulterated,  and  in  consequence  he  will 
lose  profits  which  otherwise  would  be  realized  to  him  ;  and 
he  has  been  otherwise  injured  in  his  business  and  reputation 
to  his  damage  $100,000. 

At  the  same  time  the  complaint  on  its  face  shows  that  the 
only  manner  in  which  the  plaintiff  is  engaged  in  business  is 
as  a  member  of  a  business  firm.  The  name  of  that  firm  is 
not  given,  nor  the  interest  of  the  plaintiff  therein  For  all 
that  appears,  plaintiff's  name  may  not  appear  in  that  firm 
name.  It  sufficiently  appears,  however,  that  the  loss  com- 
plained of  is  not  a  loss  directly  to  the  plaintiff,  but  to  the 
firm.  Even  if  it  be  conceded,  therefore,  as  a  general  propo- 
sition, that  in  case  of  slander  against  a  member  of  a  partner- 
ship individually,  he  is  the  proper  party  plaintiff,  even  though 
the  firm  be  also  injured  by  the  speaking  of  the  words,  it  is 
nevertheless  necessary,  especially  where  the  words  become 
actionable  only  by  reason  of  their  influence  in  plaintiff's  call- 
ing, that  the  injury  to  plaintiff's  interest  should  be  specially 
averred.  This  has  not  been  done,  and  no  facts  or  circum- 
stances are  even  pleaded  from  which  the  deduction  can  be 
made  that  the  damage  alleged  is  the  natural  and  probable 
effect  of  the  words  spoken  upon  the  business  of  the  firm.  As 
already  said,  it  is  not  shown  that  plaintiff's  name  appears  in 
that  of  his  firm,  or  that  his  connection  with  it  is  of  such  a 
character  that  it  suggests  itself  to  the  minds  of  the  customers 
of  the  firm  by  a  mere  mention  of  the  name,  so  the  adultera- 
tions charged  cannot,  in  the  absence  of  all  explanatory  circum- 
stances, be  presumed  to  have  injuriously  affected  the  business 
of  the  firm.  It  may  be  that  in.  refining  sugar  purifying,  agents 

VOL.  LX        41 


822  NEW  YORK  PRACTICE  REPORTS. 

Havemeyer  agt.  Fuller. 

are  necessarily  or  usually  employed,  and  their  admixture  may, 
in  a  certain  sense,  be  deemed  an  adulteration  of  the  sugar. 
Facts,  therefore,  should  have  been  pleaded  from  which  it 
might  be  seen  that  the  natural  and  probable  effect  of  a  bare 
charge  of  aduleration,  which  does  not  disclose  the  manner, 
extent,  object  or  purpose  of  the  adulteration,  is  to  injuriously 
affect  the  business  of  a  sugar  refiner. 

In  any  aspect  that  can  be  taken  of  the  complaint  in  this 
action  the  plaintiff's  right  to  recover  depends  upon  the  ques- 
tion whether  he  sustained  special  damage.  This  being  so,  the 
rule  applies  that  where  the  special  damage  is  the  foundation 
of  the  cause  of  action  it  is  a  material  allegation  and  must  be 
fully  and  accurately  stated  (  Vanderslice  agt.  Newton,  4  Comst., 
133;  Solms  agt.  Lias,  16  Abb.,  311)  or  the  plaintiff  cannot 
prove  it  on  the  trial  (Law  agt.  Arther,  2  Kern,  282  ;  Squire 
agt.  Gould,  14  Wend.,  159).  Thus,  in  Hallock  agt.  Miller 
(2  Barb.,  630),  it  was  decided  by  the  Albany  general  term 
(HARRIS,  PAIGE  and  PARKER,  «//.)  that  in  all  actions  for 
slander  by  which  the  plaintiff  lost  his  customers  in  trade,  the 
plaintiff  cannot  prove  that  any  persons  not  named  in  the 
declaration  left  off  dealing  with  him  in  consequence  of  the 
words  spoken  (In  re  Hartley  agt.  Herring,  3  Term  Rep.,  133). 

Lord  KENYON  says  that  a  plaintiff  who  brings  an  action  for 
slander  by  which  he  lost  his  customers  in  trade  ought,  in  his 
declaration,  to  state  the  names  of  those  customers,  in  order  that 
the  defendant  may  be  enabled  to  meet  the  charge  if  it  be  false. 

In  Tobias  agt.  Harland  (4  Wend.,  537),  which  was  an  action 
to  recover  damages  for  slanderous  words  spoken  of  articles 
manufactured  by  the  plaintiff,  whereby  divers  persons  refused 
to  purchase  them,  MARCY,  J.  held  :  "  Special  damages  are  not 
so  alleged  in  the  declaration,  that  proof  of  them  could  be 
received  on  the  trial.  The  general  allegation  of  the  loss  of 
customers  is  not  sufficient  to  enable  the  plaintiff  to  show  a 
particular  injury.  If  the  plaintiff  in  this  suit  can  recover  at 
all,  it  must  be  because  the  words  are  actionable  in  themselves." 

And  in  Linden  agt.  Graham  this  court  held  at  general  term 
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(February,  1853,  OAKLEY,  Ch.  J.,  CAMPELL  and  Bosw.,  JJ.\ 
that  in  action  for  slander  of  title,  whereby  the  plaintiff  was 
prevented  from  obtaining  a  loan  on  the  mortgage  of  the  prop- 
erty or  from  selling  it,  it  is  essential  to  stating  a  cause  of  action 
to  name  the  person  or  persons  who  refused  for  that  cause  to 
loan  or  purchase,  and  that  if  not  named  it  is  demurrable  on 
the  ground  that  no  cause  of  action  is  stated.  In  this  conclu- 
sion the  judge  who  made  the  order  appealed  from  concurred 
(See,  also,  Kendall  agt.  Hone,  1  Seld.,  14;  Shipman  agt. 
Burrowes,  1  Hall,  399 ;  Terwilliger  agt.  Wands,  17  N.  Y., 
54 ;  The  Knickerbocker  Life  Ins.  Co.  agt.  Ecclesine,  34  N.  Y^, 
Superior  Ct.  [2  J.  db  Sp.],  76).  According  to  these  authori- 
ties the  statement  of  damage  contained  in  the  •  complaint  is 
not  a  sufficient  statement  of  special  damage,  and  consequently 
the  complaint  must  be  dismissed. 

This  result,  arising  purely  from  the  pleadings  in  the  case, 
may  be  a  disappointment  to  the  plaintiff,  especially  as  it 
carries  costs  against  him,  because  he  was  driven  into  the 
commencement  of  this  action  by  a  desire  to  vindicate  himself 
and  the  large  interests  he  represents  against  the  charges  made 
by  the  refusal  of  the  defendant  to  retract  them  when  called 
upon.  But  he  may  console  himself  somewhat  by  considering 
that  the  testimony  so  far  given  upon  this  partial  trial  has 
substantially  vindicated  him.  The  defendant,  when  called  as 
a  witness  on  behalf  of  the  plaintiff,  distinctly  admitted  that 
he  had  no  personal  knowledge  of  the  charges  made  ;  that  they 
were  made  in  the  heat  of  a  debate  upon  the  question  of 
revision  of  the  tariff ;  and  that  in  the  main  they  were  directed 
more  against  the  sugar  refiners,  as  a  class,  than  against  the 
plaintiff  in  particular ;  and  that  even  as  to  them,  as  a  class,  he 
had  no  other  information  except  what  certain  government 
reports  furnished  and  certain  officials  had  remarked. 

Under  these  circumstances,  and  especially  as  I  am  of  the 
opinion  that  the  defendant  could  have  avoided  the  institution 
of  the  action  by  a  retraction,  no  motion  for  an  allowance  will 
be  entertained. 
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SUPKEME  COUKT. 

THE  PEOPLE  ex  rd.  JOHN  S.  HASSELL  agt.  HENRY  HOFFMAN. 

Constitutional  law  —  What  is  a  local  bill  within  the  meaning  of  section  18, 
article  3  of  the  constitution. 

An  act  of  the  legislature,  providing  for  the  length  of  the  term  of  office  of 
supervisors  in  four  counties  of  the  state,  is  a  local  bill  within  the  mean- 
ing of  section  18  of  article  3  of  the  constitution,  and  is  therefore  void. 

Chapter  253  of  the  Laws  of  1878  held  unconstitutional. 

Albany  January  Circuit,  1881.  WESTBROOK,  justice,  pre- 
siding. 

THIS  was  an  action  brought  to  test  the  title  to  the  office  of 
supervisor  of  the  first  ward  of  the  city  of  Albany.  At  the 
charter  election  held  in  April,  1879,  the  defendant  was  duly 
elected  to  such  office  and  entered  upon  its  duties.  At  the 
charter  election  held  in  May,  1880,  the  relator  Hassell  received 
539  votes  and  the  defendant  519  votes  for  supervisor  of  said 
ward.  The  defendant  afterwards  continued  to  discharge  the 
duties  of  supervisor,  under  the  claim  that  he  was  elected  for 
two  years  at  the  election  held  in  April,  1879.  The  relator 
claimed  that  the  defendant  held  office  for  one  year  only,  and 
that  chapter  253  of  the  Laws  of  1878,  extending  the  term  to 
two  years,  was  unconstitutional. 

Nathaniel  C.  Moak  and  Edward  J.  Meegan,  for  plaintiff 
and  relator. 

Rufus  W.  Peckham,  for  defendant. 

In  announcing  his  decision,  "WESTBEOOK,  J.,  said :  "  Since 
this  cause  was  submitted  to  me,  I  have  found  it  impossible  to 
prepare  a  written  opinion,  owing  to  the  pressure  of  the  circuit. 
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"  The  action  involves  the  constitutionality  of  chapter  253 
of  the  Laws  of  1878,  entitled  '  An  act  relating  to  the  term  of 
office  of  the  supervisors  of  the  counties  of  Albany,  Living- 
ston, Rensselaer  and  Monroe.'  That  act  provides  that  the 
supervisors  in  these  counties  '  shall  be  elected  and  hold  office 
for  a  term  of  two  years,'  and  repeals  '  all  acts  or  parts  of  acts 
inconsistent  therewith,  so  far  as  the  same  apply  to  the  counties 
of  Albany,  Livingston,  Rensselaer  and  Monroe.' 

"  The  defendant  claims  the  office  of  supervisor  of  the  first 
ward  of  the  city  of  Albany  under  an  election  in  1879,  alleg- 
ing that  his  term,  by  virtue  of  such  election,  was  two  years. 

"The  relator  insists  that  the  act  of  1878  is  unconstitu- 
tional, by  virtue  of  article  3,  section  18,  of  the  constitution  of 
this  state,  which  declares  '  the  legislature  shall  not  pass  a  pri- 
vate or  local  bill  in  any  of  the  following  cases :  *  *  * 
Providing  for  election  of  members  of  boards  of  supervisors,' 
and  that  therefore  his  election  to  the  office  of  supervisor  from 
the  same  ward  in  1880  was  valid. 

"  The  learned  counsel  for  the  defendant,  whilst  not  denying 
that  the  act  under  which  his  client  claims  title  to  the  office 
is  a  '  local '  one,  nevertheless  insists  that  it  is  simply  an  act 
extending  the  term  of  office  of  supervisors  in  the  counties 
mentioned  therein,  and  that  it  does  not  provide  for  their 
election,  which  is  covered  by  the  general  statutes  on  that 
subject. 

"  I  cannot,  however,  regard  this  argument  as  sound.  It  is 
true  that  the  statute  in  question  does  not  prescribe  the  mode 
and  manner  of  election,  but  it  does  provide  for  an  election  in 
these  counties  to  fill  the  office  of  supervisor  once  every  two 
years,  instead  of  an  annual  one,  and  is  therefore  obnoxious  to 
the  constitutional  prohibition. 

"  A  reading  of  the  act  will  show  that  even  its  language  is 
not  in  harmony  with  the  view  of  the  counsel  for  the  defend- 
ant. It  in  words  does  not  only  profess  to  lengthen  or  extend 
the  term  of  office,  but  it  also  in  terms  declares  that  the  super- 
visors from  the  counties  specified  '  shall  be  elected  and  hold 
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office  for  a  term  of  two  years.'  This,  perhaps,  is  only  a 
refined  criticism.  Whether  a  law  only  professes  to  provide 
for  the  lengthening  of  a  term  of  office,  or  whether  it  declares 
how  often  the  election  is  to  be  held,  in  either  case,  when  the 
office  is  one  which  is  filled  by  the  popular  vote,  it  does  in  fact 
and  in  substance  provide  for  the  election,  because  it  declares 
two  things :  First.  That  the  people  shall  elect  the  officer  from 
the  district  prescribed  by  the  law ;  and,  second,  the  period 
which  elapses  between  each  election. 

"  For  these  reasons  judgment  ousting  the  defendant  from 
the  office  of  supervisor  of  the  first  ward  of  the  city  of 
Albany  must  be  rendered,  and  also  declaring  that  the  relator, 
John  S.  Hassell,  is  entitled  thereto." 

The  jury  thereupon,  by  direction  of  the  court,  returned  a 
verdict  as  follows : 

"  That  the  defendant  Henry  Hoffman  has,  since  the  first 
Tuesday  of  May,  1880,  usurped,  intruded  into  and  unlawfully 
held  and  exercised  the  office  of  supervisor  of  the  first  ward  of 
the  city  of  Albany,  that  he  be  ousted  therefrom,  and  that  the 
relator,  John  S.  Hassell,  is,  and  since  said  first  Tuesday  of 
May,  1880,  has  been  entitled  to  occupy,  hold  and  exercise  the 
said  office  of  supervisor,  by  virtue  of  the  election  in  the  com- 
plaint mentioned,  and  they  find  generally  for  the  plaintiff  and 
the  relator." 

NOTE.  —  This  case  was  affirmed  at  the  general  term,  third  department. 
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WILLIAM  M.  DAVIDSON  agt.  E.  R.  HOLDEN  et  al. 

The  owner  of  a  cargo  in  a  barge  may  recover  for  a  loss  against  the  owners  of 
the  steamboat  towing  the  barge  for  negligence,  although  there  w  no  privity  of 
contract.  Unseaworthiness  of  the  barge  not  necessarily  a  defense  to  this 
action,  nor  overloading. 

Where  a  barge  is  towed  by  a  steamboat,  the  steamboat  is  the  superior 
mind,  and  the  captain  of  the  barge  cannot  prevent  the  pilot  of  the 
steamboat  from  going  out.  The  assent  or  dissent  of  such  a  captain  as 
to  proceeding  on  the  voyage  is  scarcely  material. 

If  the  contractor  or  freighter  is  negligent  in  providing  an  unseaworthy 
barge,  the  shipper  may,  nevertheless,  either  sue  him  or  his  sub-con- 
tractors (the  owners  of  the  steamboat),  in  c*ase  of  loss  by  stress  of 
weather,  occasioned  as  well  through  the  negligence  of  the  sub-con- 
tractors as  through  the  inherent  unsoundness  of  the  barge. 

The  owners  of  the  steamboat  are  responsible  to  the  shippers  for  negligence 
in  going  out  in  stormy  weather,  and  thus  occasioning  loss  of  cargo, 
although  there  is  no  privity  of  contract  between  them. 

The  overloading  of  the  barge,  or  the  barge's  unseaworthiness  being  evi- 
'ent  to,  or  known  of  by,  defendant's  pilot,  are  no  defense  here. 

Trial  Term,  April,  1880. 

DEFENDANTS  were  the  owners  of  a  steamboat  known  as  the 
"William  J.  Booth." 

Plaintiff  shipped  upon  the  barge  "  Warren  "  a  cargo  of 
coal,  to  be  carried  by  said  barge  from  Hoboken,  New  Jersey, 
to  Newtown  Creek,  Long  Island,  at  a  certain  agreed  rate  of 
freight,  to  be  paid  by  plaintiff  to  the  owners  of  the  barge. 

Defendants  contracted  with  the  owners  of  the  barge  to  tow 
said  barge,  with  other  barges,  from  Hoboken  to  Newtown 
Creek,  for  a  certain  towage,  to  be  paid  by  the  owners  of  the 
barge. 

The  steamboat  proceeded  to  tow  the  "  Warren  "  to  New- 
town  Creek,  but  the  sea  being  rough  the  "  Warren  "  shipped 
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a  quantity  of  water,  in  consequence  of .  which  the  "  Booth  " 
put  in  at  pier  No.  3,  North  river,  where  the  water  shipped 
was  pumped  out.  Nevertheless  the  steamboat  again  put  out 
with  the  tow  in  charge,  and  the  "  Warren  "  became  filled  with 
water  and  sunk,  and  her  cargo  of  coal  was  thereby  lost. 

The  defendants'  witnesses  testify  that  the  captain  of  the 
barge  insisted  on  going  out  the  second  time,  and  that  the 
barge  was  overloaded.  Defendants  offer  testimony  to  show 
that  the  barge  was  rotten  and  unseaworthy,  and  one  of 
defendants'  officers  stated  that  he  had  known  the  barge  for  some 
years,  and  had  for  that  time  known  her  to  be  unseaworthy. 

W.  G.  Peckham  and  K  W.  Tyler,  for  plaintiffs. 

Welcome  R.  Beebe  and  Edward  II.  Hobbs,  for  defendants. 

SPEIE,  J.  —  There  are  three  parties  interested.  There  is 
no  testimony  here  that  the  owner  of  the  coal  had  anything  to 
do  with  the  defendants'  tug,  and  all  he  had  to  do  was  to 
deliver  his  coal  on  board  the  "  Warren."  It  was  not  his  duty 
to  see  how  she  was  loaded ;  it  was  not  his  duty  in  this  case  to 
see  whether  the  "Warren  "  was  a  good  vessel.  The  moment 
the  tow  was  taken  charge  of  by  the  tug,  that  moment  the 
owner  of  the  barge  had  nothing  else  to  do ;  because  the  tug 
was  the  superior  mind.  Then  the  captain  of  the  tug  is  the 
man  that  is  supposed  to  know  the  port  and  the  character  of 
the  channel,  the  winds  and  the  weather ;  and  there  was  no 
man  who  could  interfere  with  him  when  he  undertook 
to  tow  the  "  Warren  ; "  that  is  the  law. 

Now  let  us  see  what  the  plaintiff  could  do  originally.  He 
could  either  sue  the  defendant  as  he  has  done,  or  he  could  sue 
the  owner  of  the  "  Warren." 

If  the  barge  was  unfit  for  service,  they  had  just  as  much 
knowledge  of  that  fact  as  the  plaintiff  who  seeks  to  recover, 
and  more. 

There  is  no  evidence  here  whatever  that  the  plaintiff  knew 
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anything  about  the  condition  of  the  boat.  The  defendant's 
pilot  says  he  had  known  the  "  Warren  "  for  two  years.  Now 
where  is  the  responsibility  ?  If  the  defendants,  when  they 
undertook  to  remove  that  boat  in  the  North  river  in  the  morn- 
ing, saw  that  the  weather  was  so  bad  that  it  was  dangerous, 
and,  if  they  saw  it  was  a  boat  that  would  fill  through  leaks, 
they  had  that  knowledge,  and  it  was  in  their  power  to  refuse 
to  take  her  at  all.  It  was  their  duty  to  refuse  if  they  knew 
she  was  not  a  fit  vessel.  They  could  not  have  been  compelled 
to  take  her,  and  when  they  did  take  her,  they  undertook  a 
responsibility  which  they  were  bound  to  discharge. 

You  will  perceive  at  once  that  the  owner  of  the  "  Warren" 
could  not  say  anything.  He  had  not  the  management  of  her ; 
Jie  had  committed  her  care  entirely  to  the  captain  and  to  the 
navigators  of  the  tug. 

I  lay  down  this  rule  of  law  to  guide  you  in  determining 
these  questions  about  which  there  has  been  a  variety  of  opin- 
ions (one  side  claiming  that  the  boat  was  in  a  wretched  condi- 
tion and  the  other  side  maintaining  that  it  was  seaworthy). 
Assuming  that  the  "  Warren  "  was  not  in  such  a  condition  as  she 
ought  to  have  been  in,  it  is  for  you  to  say  did  the  captain  or 
the  managers  of  the  tug  know  it  ?  What  had  they  done  ? 
They  had  already  undertaken  to  carry  that  vessel ;  and  it  was 
notice  of  the  weather  and  of  the  character  of  the  vessel  when 
they  had  to  put  in  before  they  went  around  the  Battery. 
They  started  and  had  put  into  Pier  3.  They  had  pumped  her 
out.  If  she  was  so  bad  a  vessel  as  that,  and  if  you  find  that 
she  did  put  in  and  that  they  did  pump  her  out,  it  is  for  you  to 
say  whether  they  did  not  have  notice  of  all  her  imperfections, 
and  if  they  did,  then  all  these  rules  of  law  must  control. 

Whatever  knowledge  of  the  barge  the  defendant's  pilot  and 
captain  in  charge  had  from  previously  towing  her,  and  from 
his  previous  knowledge  of  the  barge  that  he  has  testified  to,  is 
the  same  as  if  the  defendants  had  personal  knowledge  of 
the  barge. 

Verdict  for  the  plaintiff. 
VOL.  LX        42 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  SARAH  L.  BURNET  agt.  DANIEL  JACKSON, 
auditor,  and  JOHN  KELLY,  comptroller. 

New  York  (city  of) —  Powers  of  trustees  of  New  York  College —  Their  vouchers 
conclusive  on  the  comptroller  of  the  city  —  Finance  department  will  be  com- 
pelled by  mandamus  to  audit  them. 

The  College  of  the  City  of  New  York  is  a  distinct  corporation  having  no 

dependence  on  the  city. 
The  finance  department  of  the  city  is  merely  the  custodian  of  the  funds 

raised  by  taxation  for  the  college. 
The  vouchers   of   the  college  trustees    are  conclusive    on  the  finance 

department. 
Mandamus  will  lie  against  the  comptroller  to  compel  the  audit  of  such 

vouchers. 

first  Department,  General  Term,  February,  1881. 

APPEAL  from  order  of  the  special  term  denying  an  applica- 
tion for  a  mandamus. 

Paul  Fuller  (Coudert  Brothers],  for  appellant. 

F.  L.  Stetson  (  Wm.  C.  Whitney,  corporation  counsel),  for 
respondents. 

DAVIS,  P.  J.  —  The  facts  upon  which  this  application  is 
based  are  as  follows  : 

Edward  E.  Burnet,  late  husband  of  the  relator,  had  been 
engaged  in  teaching  in  the  public  schools  of  this  state  for 
twenty-four  years  prior  to  his  decease,  and  for  the  last  eleven 
or  twelve  years  as  a  teacher  in  the  College  of  the  City  of  New 
York.  As  such  teacher  he  was  employed  at  an  annual  salary 
of  $2,375,  payable  in  equal  monthly  installments.  In  the 
month  of  April,  18T9,  and  while  engaged  as  such  teacher,  he, 
died ;  and  his  salary,  up  to  that  date,  has  been  paid.  On  the 
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24th  day  of  June,  1879,  the  executive  committee  of  the  col- 
lege adopted  a  resolution  by  which  it  was  resolved  that  the 
salary  of  Mr.  Burnet  be  paid  from  the  date  of  his  death  until 
September  1,  1879,  to  his  widow  or  legal  representative,  and 
afterwards  the  board  of  trustees  of  said  college,  at  a  meeting 
duly  held,  adopted  the  same  resolution.  Whereupon  an 
account  or  voucher  was  made  up  in  due  form  by  the  officers 
of  the  board  of  education,  and  the  board  of  trustees  of  the 
college,  and  sent  to  the  finance  department  for  audit  by  the 
auditor,  and  for  the  issuing  of  the  proper  warrant  by  the 
comptroller.  Those  officers  refused  to  audit  the  same  and  to 
issue  a  warrant  therefor,  on  the  ground  that  the  claim  "  pre- 
sented by  the  relator  is  in  effect  a  claim  for  a  gratuity  or  gift 
from  the  public  treasury  for  an  amount  equal  to  the  salary  of  her 
late  husband  for  the  period  subsequent  to  the  day  of  his  death 
and  prior  to  the  1st  day  of  September,  1879,  and  such  claim 
does  not  constitute  a  legal  claim  upon  the  public  treasury. 

The  court  below  held  that  the  objection  of  the  auditor  and 
comptroller  was  well  taken,  and  that  the  city  had  a  right 
through  them  to  assert  the  gratuitous  character  of  the  claim 
as  a  defense. 

It  is  not  disputed  that  the  fund  authorized  to  be  raised 
under  chapter  471  of  the  Laws  of  1872  had  been  raised  and 
paid  into  the  city  treasury  for  the  use  of  the  trustees  under 
the  direction  of  the  board  of  education  as  required  by  law. 
There  can  be  no  doubt  that  the  College  of  the  City  of  New 
York,  as  organized  by  chapter  264  of  the  Laws  of  1866,  is  a 
body  corporate,  with  the  full  powers  and  privileges  of  a  col- 
lege, conferred  by  the  Revised  Statutes  of  this  state,  and  that 
the  trustees  of  the  college  are  endowed  with  all  the  powers 
conferred  upon  trustees  of  colleges  by  such  statutes.  It  is  in 
no  legal  sense  a  department  of  the  city  of  New  York,  but  is 
an  independent  corporation,  not  subject  to  the  control,  man- 
agement or  visitation  of  the  authorities  of  the  city,  except  as 
may  be  specially  provided  for  and  permitted  by  the  legislature. 

The  moneys  authorized  -to  be  raised  for  the  support  of  the 
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college  became,  when  so  raised  and  paid  into  the  city  treasury, 
a  fund  exclusively  devoted  to  such  uses  and  purposes,  and  the 
city  authorities  have  no  control  over  the  same  in  any  manner 
to  divert  or  dispose  of  them.  It  was  held,  however,  in  Dan- 
natt  agt.  The  Mayor,  66  N.  Y.^  585,  that  having  been  paid 
into  the  city  treasury  they  cannot  be  drawn  out  except  with 
the  forms  prescribed  by  section  34  of  the  charter  of  1873, 
which  provides  that  no  moneys  shall  be  drawn  out  of  the 
treasury  except  upon  a  warrant  of  the  comptroller,  and  that 
no  warrant  shall  be  signed  by  the  comptroller  except  upon 
vouchers  examined  and  allowed  by  the  auditor  and  filed  in 
the  department  of  finance.  Those  provisions,  however,  did 
not  change  the  character  of  the  fund.  The  money  still 
remains  a  "  distinct  and  independent  fund,"  as  was  said  by 
this  court  in  the  People  ex  rel.  Kedian  agt.  Neilson  (5  T.&C., 
367),  "  devoted  to  the  support  and  maintenance  of  that  insti- 
tution, which  cannot  lawfully  be  diverted  to  another  use." 
The  disposition  of  that  fund  is  by  law  conferred  altogether 
upon  the  trustees  of  the  college  and  the  board  of  education 
of  the  city  of  New  York,  and  no  supervisory  or  inquisitorial 
control  over  the  same  is  given  to  the  finance  department  of 
the  city.  The  responsibility  for  its  proper"  distribution  in 
conformity  to  law  rests  altogether  upon  the  trustees  of  the 
college  and  the  board  of  education,  who  for  any  abuse  of 
their  power  or  discretion  may  be  prosecuted  or  restrained  in 
a  proper  manner  and  in  a  proper  forum,  but  are  not  subject 
to  be  reviewed  or  controlled  by  the  auditor  or  comptroller  of 
the  city. 

This  question  was  lately  before  the  court  in  the  People 
ex  rel.  Little  agt.  Kelly.  In  that  case  the  board  of  excise  had 
audited  and  allowed  a  bill  in  favor  of  a  relator  for  100  copies 
of  a  printed  list  of  liquor  dealers  at  the  sum  of  $1,386.17, 
and  proper  vouchers  therefor  were  presented  to  the  auditor 
and  comptroller  for  the  payment  out  of  the  excise  funds  in 
the  city  treasury.  Those  officers  refused  to  audit  and  pay 
the  same,  on  the  ground  that  the  expense  was  unnecessary 
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and  the  amount  excessive.  It  was  held  that  these  questions 
did  not  belong  to  the  financial  department  of  the  city,  because 
the  fund  in  the  treasury  was  subject  to  the  exclusive  disposition 
of  the  board  of  excise,  and,  in  substance,  that  the  auditing 
and  allowing  of  the  claim  by  that  board  were  conclusive  upon 
the  auditor  and  comptroller.  That  case  is  in  principle  decisive 
of  the  one  before  us.  A  similar  principle  was  determined  by 
the  court  of  appeals  in  the  People  ex  rel.  Murphy  agt.  Kelly 
(76  N.  Y.,  490),  in  which  it  was  held  that  the  comptroller 
had  no  power  to  refuse  to  take  the  steps  prescribed  by  the  law 
to  raise  money  for  the  building  of  the  Brooklyn  bridge,  on 
the  grounds  that,  in  his  judgment,  the  bridge  was  not  properly 
constructed,  and  could  not  be  completed  within  the  sum  limited 
by  the  legislature. 

It  is  not  necessary  for  us  to  determine,  therefore,  whether 
the  trustees  of  the  college  and  the  board  of  education  had 
power  to  allow  to  the  widow  of  the  deceased  teacher  the  salary 
that  would  have  accrued  to  him  for  the  current  year  of  the 
school.  In  their  discretion  it  was  thought  to  be  a  wise  and 
prudent  disposition  of  the  fund,  under  the  peculiar  circum- 
stances of  the  case,  in  view  of  his  long  and  faithful  serviceSj 
and  the  probability  that  his  death  had  been  hastened  by  his 
devotion  to  the  duties  of  his  employment.  The  legislature  has 
seen  fit  to  make  them  the  depositaries  of  that  discretion,  and 
if  in  their  judgment  the  interests  of  public  education  would 
be  advanced  and  encouraged  by  such  an  allowance,  we  have 
no  desire  or  disposition  to  condemn  or  criticise  it. 

In  the  view  we  have  taken  of  the  case,  the  court  below 
should  have  granted  the  mandamus. 

The  order  must  be  reversed,  and  an  order  entered  directing 
the  mandamus  to  issue. 

BRADY  and  BARRETT,  JJ.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 

SABAH  DERHAM,  as  administratrix,  agt.  JOHN  LEE,  surviving 
partner  of  the  firm  of  LEE  &  DOLAN,  and  JOHN  P. 

SUNDERLAND. 

Practice —  Questions  of  regularity,  how  and  when  to  be  raised —  Claim  to  a 
right  of  trial  by  jury  when  to  be  made  —  Judgment  may  be  for  or  against 
any  of  the  parties — Book  of  a,  foreign  corporation  —  when  evidence —  Code 
of  Civil  Procedure,  sections  5?1,  929,  930,  931,  1204. 

The  plaintiff's  intestate  in  his  lifetime  having  recovered  judgment  by 
default  against  the  defendant  Lee,  and  then  assigned  said  judgment  to 
one  Sunderland,  and  subsquently  the  default  being  opened,  and  upon 
death  of  plaintiff's  intestate  an  order  made  reviving  the  action  and 
directing  Sunderland  to  be  brought  in  as  party  defendant,  and  the  trial 
having  then  proceeded  before  the  referee  theretofore  appointed,  by  con- 
sent, and  judgment  given  in  favor  of  defendant  Sunderland  against  his 
codefendant  Lee: 

Held,  that  the  trial  having  proceeded  without  objection  until  the  merits  of 
the  controversy  were  determined,  no  question  of  irregularity  can  now  be 
heard,  as  questions  of  regularity  and  practice  should  be  raised  by 
motion,  and  defendant's  claim  to  a  right  of  trial  by  jury  not  having 
been  made  before  or  at  the  trial,  cannot  now  be  listened  to. 

The  referee  did  not  exceed  his  power  in  giving  to  one  defendant  affirma- 
tive relief  against  his  codef  endait ;  sections  521  and  1204  of  the  Code 
being  sufficient  warrant  for  the  decision  and  judgment. 

A  copy  of  an  account  of  defendant's  firm  as  it  appeared  in  the  ledger  of  a 
foreign  corporation,  no  objection  being  made  for  want  of  proper  verifi- 
cation, was  properly  admitted  as  presumptive  evidence,  under  sections 
929,  930  and  931  of  the  Code,  of  the  account  of  work  done  by  the  firm 
for  the  corporation. 

General  Term,  January,  1881. 
Before  SPEIR  and  FREEDMAN,  JJ. 

APPEAL  by  defendant  John  Lee  from  a  judgment  entered 
against  him  on  the  report  of  a  referee  in  favor  of  the  defend- 
ant John  P.  Sunderland,  as  the  assignee  of  the  claim  in  suit. 
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Jones,  Roosevelt  &  Carley,  for  appellants. 
P.  &  D.  Mitchell,  for  respondents. 

FREEDMAN,  J. —  This  action  was  commenced  June  7,  1872, 
by  Michael  Derham,  as  assignee  of  William  B.  J  ackson,  to 
recover  for  services  rendered  by  Jackson  to  the  firm  of  Lee 
&  Dolan,  of  which  the  defendant  Lee  is  the  surviving  partner. 
Judgment  was  entered  against  defendant,  and  on  December 
4,  1874,  said  judgment  was  duly  assigned  to  John  P.  Sunder- 
land.  Subsequently,  Lee  had  the  default  opened,  and  put  in 
an  answer  which  was  a  general  denial.  The  issues  were 
referred  by  consent  to  a  referee  to  hear  and  determine  the 
same.  During  the  trial  the  plaintiff  died,  and  the  proceedings 
became  suspended  in  consequence  thereof.  On  February  25, 
1878,  an  order  was  made  and  entered  reviving  the  action  and 
directing  that  it  be  prosecuted  before  the  referee  by  Sarah 
Derham,  as  administratrix,  &c.,  of  Michael  W.  Derharn, 
deceased ;  that  she  make  and  serve  a  supplemental  complaint, 
and  that  John  P.  Sunderland  be  made  a  party  defendant.  A 
supplemental  complaint  was  accordingly  made  and  served, 
based  upon  the  assigned  cause  of  action.  Lee  again  answered 
by  a  general  denial.  Sunderland  by  his  answer  admitted  the 
allegations  of  the  complaint,  but  claimed  to  be  entitled  to 
judgment  thereon  against  Lee  as  the  real  owner  of  the  claim. 
The  trial  of  the  action  then  proceeded  again.  The  referee 
found  Lee  liable  upon  the  cause  of  action  set  forth  in  the  com- 
plaint ;  and  that  Sunderland,  as  assignee,  was  entitled  to  judg- 
ment thereon  against  his  codefendant  Lee,  and  judgment  was 
entered  accordingly,  from  which  Lee  appealed. 

The  appellant  insists -that  upon  the  facts  stated  the  only 
decision  which  the  referee  could  give,  and  the  only  judgment 
which  could  be  directed  or  entered,  was  one  dismissing  the 
complaint.  This  objection  was  not  well  taken.  The  order 
reviving  the  action  and  directing  Sunderland  to  be  brought  in 
as  a  party  defendant,  and  that  after  the  joinder  of  issue  upon 
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the  supplemental  pleadings,  the  trial  proceed  before  the 
referee  theretofore  appointed  by  consent,  not  having  been 
appealed  from,  and  the  trial  having  proceeded  without  objec- 
tion until  the  merits  of  the  whole  controversy  were  determined, 
no  question  of  irregularity  can  be  heard  on  appeal  from  the 
first  trial. 

Questions  of  regularity  and  practice  should  be  raised  by 
motion.  For  the  same  reason  Lee's  present  claim  to  a  right 
of  trial  by  jury  cannot  be  listened  to,  because  not  made  before 
or  at  the  trial.  The  only  question  left,  upon  this  branch  of 
the  case,  therefore,  is  one  of  power ;  and  upon  this,  sections 
521  and  1204  of  the  Code  of  Civil  Procedure  are  a  sufficient 
warrant  for  the  decision  and  judgment.  These  sections  are 
not  to  be  limited  by  mere  construction  to  actions  of  fore- 
closure, partition  and  similar  actions  of  a  purely  equitable 
character,  for  the  great  feature  of  the  Code  is,  as  it  was  of  the 
prior  Code,  that  but  a  single  form  of  action  is  provided  for  the 
enforcement  of  private  rights,  and  that  a  defendant  may  set 
forth  in  his  answer  as  many  defenses  or  counterclaims,  or  both, 
as  he  has,  whether  they  were  such  as  were  formerly  denomin- 
ated legal  or  equitable.  The  former  requirement  that  such 
defenses  or  counterclaims  must  not  be  inconsistent  with  each 
other,  was  stricken  from  section  507  by  the  amendment  of 
1879.  So  may  a  defendant  claim  affirmative  relief  against  a 
codefendant  where  by  the  judgment  their  ultimate  rights,  as 
between  themselves,  may  be  determined.  Of  course  the  Code 
prescribes  certain  limitations  within  which  these  rights  must 
be  exercised,  but  among  them  I  can  find  none  which  would 
justify  the  conclusion  that  the  referee  exceeded  his  power 
under  the  circumstances.  Nor  is  there  anything  in  the  facts 
themselves  which  constitutes  a  bar  to  a  recovery  by  Sunder- 
land  against  Lee.  Sunderland  became  the  real  owner  of  the 
claim  after  the  commencement  of  the  action,  and  it  was  per- 
fectly consistent  for  him  to  assert  in  his  answer  his  rights 
under  the  cause  of  action  set  forth  in  the  complaint  both 
against  the  plaintiff  and  the  defendant  Lee. 
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The  appellant  also  insists  that  the  complaint  should  have 
been  dismissed  for  want  of  sufficient  proof  and  that  the  report 
of  the  referee  is  against  the  weight  of  evidence.  After  a 
careful  examination  of  the  whole  case  I  have  come  to  the  con- 
clusion that  the  appellant's  exceptions  upon  those  points  are 
untenable.  There  was  sufficient  evidence,  if  no  error  was 
committed  in  its  reception,  to  sustain  the  referee's  findings 
and  judgment,  and  I  fully  concur  in  the  reasons  assigned  by 
the  referee  in  his  opinion  for  his  conclusions. 

The  questions  remaining  to  be  considered  relate  to  the 
admissibility  of  evidence.  Upon  this  branch  of  the  case  it  is 
claimed  that  the  referee  erred  in  admitting  in  evidence  the 
copy  of  an  account  of  Lee  &  Dolan,  as  it  appeared  in  the 
ledger  of  the  New  Haven,  Middletown  and  Willirnantic  R.  R. 
Co.  The  claim  in  suit  was  for  a  commission  of  William  S. 
Jackson  in  negotiating  a  contract  between  Fields,  Spinner 
&  Co.,  and  Lee  &  Dolan.  The  commission  as  found  by  the 
referee  was  two  per  cent  on  the  amount  of  moneys  which  Lee 
&  Dolan  should  receive  or  be  entitled  to  on  said  contract,  and 
the  copy  of  the  account  was  offered  to  prove  the  amount  of 
work  done  by  Lee  &  Dolan  on  the  road,  for  which  they 
received  credit.  The  exhibit  was  proved  to  be  a  copy  of  the 
account  of  Lee  &  Dolan  for  work  done  by  them  on  the  road 
as  it  appeared  in  the  ledger  of  the  company. 

The  counsel  for  the  appellant  at  the  trial  waived  any  objec- 
tion for  want  of  proper  verification,  and  for  not  having 
received  proper  notice  of  the  intention  of  the  adverse  party 
to  use  such  evidence  on  the  trial  as  prescribed  by  section  931 
of  the  Code  of  Procedure,  but  objected  to  it  on  the  ground 
that  it  was  immaterial  and  incompetent,  for  the  reason  that 
there  was  no  proof  when  or  by  whom  the  entries  are  made,  or 
that  they  were  correctly  made.  The  objection  was  overruled 
and  exception  taken.  The  evidence  had  an  important  bearing 
upon  the  issue  to  be  determined,  and  hence  was  not  imma- 
terial. Upon  the  question  of  competency  the  objection  in 
the  absence  of  the  preliminary  proof  insisted  upon  would  be 
Vor,  LIX  43 
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well  taken  if  the  issue  had  been  between  the  railroad  company 
and  Lee  &  Dolan,  and  the  company  had  offered  the  copy,  or 
even  the  ledger  itself,  as  evidence  in  its  favor.  In  such  event 
the  case  would  have  fallen  within  the  principle  laid  down  in 
Bank  of  Monroe  agt.  Credor  et  al.  (2  //ill,  531) ;  Brewster 
agt.  Doane  and  others  (2  Hill,  537) ;  Burlte  agt.  Wolf  (38 
N.  Y.  Supreme  C.  R.,  263) ;  Ocean  National  Bank  agt. 
Cable  (55  N.  Y.,  440).  But  the  controversy  was  between 
third  parties,  and  the  railroad  company  having  been  shown 
to  be  a  foreign  corporation,  the  case  fell  within  the  provisions 
of  929,  930  and  931  of  the  Code,  by  which,  in  such  a  case, 
the  books  of  a  foreign  corporation,  or  a  copy  thereof,  or  a 
copy  of  an  entry  therein,  verified  in  a  certain  way,  are  made 
presumptive  evidence  for  the  purpose  of  proving  an  act  or 
transaction  of  the  corporation.  The  legislative  intent  expressed 
in  this  provision  is,  that  in  case  of  the  production  of  an  orig- 
inal book  the  contents  of  the  book  should  be  received  as 
presumptive  evidence  after  preliminary  proof  of  correctness, 
but  that  if  the  original  book  is  not  produced,  a  copy  thereof, 
or  a  copy  of  an  entry  therein  may  be  admitted  with  the  like 
effect,  provided  it  is  verified  in  a  certain  way  and  a  certain 
notice  is  given.  Any  objection  for  want  of  proper  verification 
or  proper  notice  having  been  waived,  the  copy  of  the  account 
was  properly  received  as  presumptive  evidence  of  the  account 
of  work  done  by  Lee  &  Dolan  for  the  company,  and  for 
which  they  have  received  credit,  and  the  burden  of  establish- 
ing a  contrary  or  different  state  of  facts  then  rested  with  the 
appellant. 

There  were  other  objections  to  the  admission  of  testimony, 
but  they  are  clearly  untenable,  and  not  of  sufficient  import- 
ance to  be  specially  noticed. 

The  judgment  should  be  affirmed,  with  costs. 
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SUPKEME  COUKT. 

FAJSTNIE  E.  MUSGRAVE,  plaintiff  and  appellant,  agt.  JOHN  H. 
SHERWOOD,  defendant  and  respondent. 

Party-wall —  rights  of  adjacent  owners  as  to  —  Equitable  estoppel — Effect  of 
oral  statements  and  promises  made  by  a  vendor  during  negotiations  for  the 
sale  and  purchase  of  real  estate  as  to  the  use  to  which  he  would  devote  his 
remaining  and  adjoining  property  in  the  future. 

Where  S.,  who  owned  five  adjoining  new  dwelling-houses,  represented  to 
M.,  during  negotiations  with  him  for  the  sale  of  one  of  them,  lhat  he 
was  restricted  from  erecting  other  than  first-class  private  residences  on 
the  property,  and  that  they  would  be,  first  and  last,  private  residences; 
and  M.,  relying  on  these  statements,  purchased  one  of  the  houses  as  a 
private  residence  and  permanent  home,  and  then  S.  enlarged  the  other 
houses,  not  as  private  residences,  but  for  business  purposes,  namely,  as 
part  of  a  family  hotel : 

Held,  that 'though  these  representations  were  not  incorporated  in  the  deed 
or  in  the  contract  of  sale,  and  were  not  repeated  or  alluded  to  at  the 
time  the  contract  of  sale  and  purchase  was  made,  S  should,  in  equity, 
upon  M.'s  application,  be  restricted  from  altering  the  character  of  the 
houses,  unless  M.'s  rights  in  this  respect  have  been  waived. 

The  use  by  S.  of  the  existing  easement,  a  party-wall  between  the  house 
purchased  by  M.  and  S.'s  house  adjoining,  for  a  purpose  antagonistical 
to  the  expressed  design  of  S.  in  building  the  houses,  by  which  the 
adjoining  house  was  enlarged,  not  as  a  private  residence,  but  for  busi- 
ness purposes,  may  be  restrained,  though  S.  would  have  the  right  to 
build  upon  the  party-wall  if  the  object  were  to  enlarge  his  house  as  a 
private  residence  (Reversing  8.  C.,  54  How.,  3^8;  see  8.  C,,  53  How.,  311). 

S.  is  under  no  obligation  to  reform  the  character  of  the  houses  other  than 
the  one  adjoining  M.'s,  because  the  changes  made  prior  to  the  com- 
mencement of  the  action  must  be  regarded  as  having  been  assented  to 
by  M.,  because  they  were  allowed  to  be  thus  changed  without  objection. 

First  Department,  General  Term,  February,  1881. 
Before  BKADY  and  BARRETT,  JJ. 

THIS  is  an  appeal  from  a  judgment  entered  March  14,  1878, 
on  the  decision  of  justice  YAN  YORST,  dismissing  the  com- 
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plaint,  which  prayed  an  injunction  restraining  defendant  from 
increasing  the  height  of  a  party  wall  (See  54  How.,  338). 

An  interlocutory  injunction  had  been  issued  under  an  order 
granted  by  justice  WESTBKOOK  (see  53  How.,  311),  an  appeal 
from  which  is  now  pending. 

The  cause  was  tried  at  a  special  term  in  November,  1877. 
On  the  trial,  in  pursuance  of  section  1023  of  the  new  Code, 
plaintiff  submitted  proposed  findings  of  fact  and  conclusions 
of  law ;  afterwards  defendant  did  the  same.  Thereafter  the 
court  filed  its  decision  dismissing  the  complaint,  with  costs ; 
although  it  had  previously,  by  its  decision  on  defendant's  pro- 
posed statement,  and  by  its  opinion,  refused  costs  (See  54 
How.,  338).  Judgment  was  entered  in  March,  1878.  Plain- 
tiff filed  exceptions  to  the  decision. 

From  the  rulings  of  the  court  upon  the  proposed  statement 
by  plaintiff,  and  from  its  decision,  it  appears  : 

first.  That  on  the  15th  of  December,  1873,  defendant 
being  the  owner  of  four  dwellings  on  the  east  side  of  Fifth 
avenue,  extending  north  from  Forty-fourth  street,  100  feet 
deep,  and  fronting  on  the  avenue ;  and  also  of  a  lot  adjoining 
said  premises  in  the  rear,  fronting  on  Forty-fourth  street,  and 
extending  northerly  105  feet,  conveyed  to  plaintiff  the  prem- 
ises described  in  the  complaint,  being  the  third  dwelling  from 
Forty-fourth  street. 

The  dwelling  covered  the  entire  front  of  the  lot.  The 
main  portion  was  sixty-six  feet  deep,  and  four  stories  above 
the  basement,  with  an  extension  of  twenty-seven  feet  in  depth, 
fourteen  feet  nine  inches  wide,  and  about  twenty-seven  feet 
in  height,  located  on  the  northerly  line  of  the  lot.  The  deed 
to  plaintiff  bounded  her  on  the  north  and  south  by  the  center 
of  party  walls  then  standing.  They  were  twenty  inches  thick 
in  the  sub-basement  and  sixteen  inches  above  to  the  surface, 
which  was  covered  with  tin,  a  chimney  with  flues  for  the  con- 
nected dwellings  extended  above  the  party-wall.  The 
purchase-price  was  $110,000. 

Second.  At  the'  time  of  the  deed  the  said  four  dwellings 
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"  were  completely  finished  in  an  elegant  and  expensive  style. 
They  were  uniform  in  arrangement  and  finish  and  each  of 
them  belonged  to  the  order  of  first-class  private  residences  in 
the  city  of  New  York."  Since  the  purchase  plaintiff  has 
expended  about  $70,000  in  improving  her  dwelling.  It  was 
purchased  for  a  permanent  family  home  and  has  been  continu- 
ally so  occupied  ;  "  that  locality  is  among  the  most  desirable  and 
costly  in  the  city  of  New  York  for  that  mode  of  occupation." 

Third.  The  deed  to  plaintiff  was  given  in  pursuance  of  a 
written  contract  between  plaintiff's  husband  and  defendant, 
bearing  date  December  5,  1873.  The  grants  under  which 
defendant  derived  title  contained  restrictive  covenants,  embrac- 
ing the  heirs  and  assigns  of  either  party,  among  other  things, 
forbidding  the  erection  or  carrying  on  of  "  any  tenement- 
house  "  or  "  steam-engine,"  or  "  business  or  calling  noxious 
or  offensive  to  the  neighboring  inhabitants." 

Fourth.  Prior  to  the  contract  of  December  fifth,  while  the 
parties  were  inspecting  the  premises,  defendant  made,  in  sub- 
stance, these  statements :  "  That  if  they  (plaintiff  and  her 
husband)  purchased  the  said  premises,  they  would  be  subject 
to  no  nuisances ;  that  there  were  covenants  in  the  deeds  of 
his  own  property  and  the  adjacent  lots  providing  against 
them,  and  that  his  remaining  houses  on  Fifth  avenue  would 
be  occupied  as  first-class  private  dwellings. 

Justice  VAN  YORST  supposed  he  had  found  these  facts  in 
his  decision  filed.  He  was  mistaken.  They  appear  in  his 
opinion.  Under  section  1023  of  the  Code,  however,  the  find- 
ings upon  the  statements  presented  by  the  respective  parties 
are  as  effectual  and  available  as  if  contained  in  the  decision. 

Therefore,  the  finding  of  the  court  in  regard  to  these  state- 
ments disposes  of  the  question  of  credibility  between  the 
plaintiff  and  her  husband  and  defendant,  raised  upon  the  trial. 
The  admission  of  the  answer  is  not  quite  consistent  with 
defendant's  testimony. 

Fifth.  Plaintiff  and  her  husband,  in  making  the  purchase, 
relied  upon  these  statements,  and  would  not  without  them 
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have  made  it.  Probably  the  court  did  not  include  the  sub- 
ject of  these  representations  in  his  decision,  because  he  held 
them,  under  his  views  of  the  law,  immaterial. 

Sixth.  In  1874,  defendant  remodeled  the  interior  of  his 
dwellings,  south  of  plaintiff,  connecting  them  with  the  one 
on  Forty-fourth  street,  and  has  since  used  them  as  a  hotel. 
"These  alterations  did  not,  however,  change  the  external 
appearance  of  the  buildings."  It  aid  not  appear  that  any 
objection  to  these  was  made-  by  plaintiff. 

In  1877,  defendant  intended  and  commenced  to  erect  on 
his  said  two  dwellings  two  additional  stories  for  the  same 
business.  "  In  making  such  addition,  the  defendant  intended 
to  place  the  north  side  of  said  addition  upon  the  party- wall, 
and  for  that  purpose  to  use  the  whole  length  and  width. 
*  *  *  u The  gaj(j  two  gtories  would  be  inappropriate  from 
their  height,  but  not  otherwise,  to  first-class  private  residences." 

"  The  market  value  of  plaintiff's  house  would  be  dimin- 
ished and  its  desirability  as  a  first-class  private  residence 
lessened,  by  its  proximity  to  the  defendant's  houses  when 
enlarged  and  devoted  to  the  business  of  a  hotel." 

Seventh.  Plaintiff  "  has  not,  in  fact,  licensed,  consented  or 
agreed  to  the  defendant's  additions  to  his  two  houses,  nor  the 
contemplated  use  thereof,  as  enlarged,  nor  to  the  use  or  occu- 
pation of  the  party-wall  for  the  purposes  intended."  Such 
changes  were  not  contemplated  by  defendant,  or  anticipated 
at  the  time  of  the  deed  to  plaintiff. 

The  answer  admits  the  eighth  paragraph  of  the  complaint, 
which  charges  that  defendant  threatens  and  intends,  in  mak- 
ing the  additions  to  his  buildings,  "  to  use  the  whole  length 
and  width  thereof,"  &c.  The  court  so  finds.  By  its  refusal 
to  find  the  first  ruling  of  law  proposed  by  plaintiff,  and  by  its 
decision,  the  court  affirms  the  legal  proposition,  that,  although 
plaintiff  owns  in  severalty  to  the  center  of  the  party-wall, 
defendant  has  the  legal  right  to  occupy  the  whole  of  it  with 
the  two  additional  stories,  plaintiff  never  having  "licensed, 
assented  or  agreed  "  to  such  uses. 
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Aside  from  the  exceptions  appearing  upon  the  record,  the 
case  seems  to  present  three  elementary  questions. 

First.  Whether  defendant,  against  the  protest  of  plaintiff, 
can  increase  the  height  of  the  party-wall  in  the  manner 
threatened. 

Second.  Whether  the  verbal  representations  of  defendant 
concerning  the  future  use  of  his  dwellings,  cotemporaneous 
with  the  deed  to  plaintiff,  create  an  estoppel  in  pais  against 
his  intended  occupation  of  the  two  additional  stories  as  a 
family  hotel. 

Third.  Whether  the  covenants  running  with  his  title  forbid 
the  threatened  erections  and  their  use  as  proposed. 

W.  A.  Beach,  for  plaintiff,  appellant. 

I.  The  maxim  "  he  who  owns  the  soil,  has  it  even  to  the 
sky,  and  to  the  lowest  depths,"  affirms  the  title  of  the  plain- 
tiff to  the  space  above  the  party-wall  in  question  north  of  its 
center.  (Auburn  Road  agt.  Douglass,  9  N.  Y.,  446).  The 
proposition  is  not  disputed.  It  is  a  necessary  corollary  that 
neither  of  the  proprietors  of  a  party-wall,  standing  upon  the 
soil  of  each,  has  power  to  increase  its  dimensions  so  as  to 
encroach  upon  the  title  of  the  other,  without  license.  First. 
It  would  seem  that  this  proposition  ought  to  be  accepted  as  a 
postulate.  By  the  agreement  for  a  party-wall,  whether 
express,  or  implied  from  its  erection,  the  respective  owners 
acquire  an  easement  in  the  land  of  each  other.  The  extent 
of  it  must  necessarily  be  defined  in  some  manner.  It  cannot 
be  unstable  and  mutable  in  accommodation  of  the  caprice,  or 
wants  of  one,  against  the  will  of  the  other.  The  absolute 
right  of  property  cannot  be  unstable  and  shifting,  nor  can  it 
be  compulsorily  invaded.  This  plaintiff  cannot  be  constitu- 
tionally deprived  of  hers,  but  by  her  own  volition,  or  due  pro- 
cess of  law.  It  cannot  be  denied  that  an  erection  placed  upon 
the  entire  surface  of  the  party-wall  against  plaintiff's  protest 
would  be  an  invasion  of  her  property.  The  right  to  do  so 
is  claimed  under  the  easement  springing  from  its  existence. 
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No  express  agreement  in  regard  to  it  is  pretended.  The  posi- 
tion is,  that  the  party-wall  existing,  either  owner  may  enlarge 
it  indefinitely  upon  the  land  of  the  other,  without  consent. 
From  whence  the  right  thus  to  appropriate  plaintiffs  property 
is  derived,  is  not  apparent,  fehe  must  have  licensed  it  in 
some  form  —  either  expressly  or  by  implication,  or  it  must 
follow  that  the  mere  erection  of  a  party-wall  implies  a  license, 
expanding  with  the  wants  and  wishes  of  either  proprietor.  It 
is  supposed  that  the  case  of  Brooks  agt.  Curtis  (50  N.  Y.,  639), 
sustains  this  theory.  The  distinctions  between  .Brooks  agt. 
Curtis,  and  the  present  case  are  obvious  and  radical. 
1st.  Here,  the  party-wall  was  finished  and  perfect  at  the  time 
of  the  conveyance  to  plaintiff.  Its  dimensions  and  character 
were  thereby  definitely  established  by  the  concurrence  of  the 
parties.  The  then  condition  of  the  party-wall,  in  the  absence 
of  all  qualifying  circumstances,  was  a  practical  definition  of 
the  easement.  2d.  It  was  not  situated  in  a  business  region,  or 
designed  for  business  use,  but  was  intended  for  and  devoted 
to  the  use  of  private  dwellings.  They  were  of  a  character 
rejecting  any  intendment  of  contemplated  change.  3d.  If 
any  such  intention  could  be  otherwise  imputed,  it  is  con- 
clusively rejected  both  by  the  positive  oaths  of  the  plaintiff 
and  her  husband,  by  the  assurances  of  the  defendant  at  the 
time  of  the  grant  to  plaintiff,  and  by  the  finding  of  the  court 
below. 

Second.  The  doctrine  of  Brooks  agt.  Curtis  must,  therefore, 
be  considered  as  referring  the  rights  and  powers  of  parties  over 
a  party-wall  to  their  intention  in  its  creation  as  expressed  or 
implied  from  circumstances.  No  one  will  be  likely  to  affirm 
that  building  a  party-wall  by  adjoining  proprietors  confers  the 
right,  per  se,  upon  either  to  enlarge  it  at  pleasure  upon  the 
premises  of  the  other.  It  is  a  burden  upon  the  land.  It 
must  be  lawfully  there  by  grant  or  prescription  or  user.  The 
conceded  rule  of  Brooks  agt.  Curtis,  by  which  rights  in  reality 
are  conveyed  by  implied  intention,  is  sufficiently  vague  and 
shadowy.  It  goes  far  beyond  the  recognized  doctrine  of 
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implied  grant,  which  applies  only  to  established  conditions. 
Brooks  agt.  Curtis  substantially  creates  by  intention  a  future 
easement.  The  intention  cannot  be  found  in  this  case.  On 
the  contrary,  it  is  repudiated  by  every  appropriate  considera- 
tion and  by  the  finding  of  the  court.  It  was  error,  therefore, 
to  consider  the  rights  of  these  parties,  decisively  adjudged  by 
Brooks  agt.  Curtis. 

Third.  It  is  a  familiar  rule  that  parties  to  a  grant  "are 
presumed  to  contract  in  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale."  Lampman  agt.  Wilks  (21 
N.  Y.,  505,  507)  applied  here  it  follows,  as  declared  by  the 
same  authority,  that  defendant  had  no  right  "  by  altering 
arrangements  then  openly  existing,  to  change  materially  the 
relative  value  "  of  the  property  conveyed  by  him  to  plaintiff. 

jFburth.  In  Outhank&gt.  Lake  Shore  and  Michigan  Southern 
Railroad  (71  N.  Y.,  194)  the  court  of  appeals  announce  sev- 
eral rules  applicable  to  this  case.  There  the  plaintiff  granted 
to  the  railroad  company  the  right  to  lay  pipes  over  his  land  to 
conduct  water  from  a  contemplated  reservoir  on  the  land  of  a 
third  party.  The  right  granted  was  subsequently  located  by 
laying  the  pipe.  The  court  held  that  the  grantee  had  no  right 
to  enter  upon  the  land  to  lay  down  a  larger  pipe.  The  princi- 
ple of  the  case  is  applicable  when  the  easement  is  existing  in 
perfect  condition  at  the  time  of  the  grant.  If  an  indefinite 
and  unlimited  easement  becomes  fixed  and  unalterable  by 
location  and  acquiescence,  it  must  be  unchangeable  where  it  is 
perfect  when  granted ;  unless,  according  to  Brooks  agt. 
Curtis,  there  is  something  in  its  condition  or  locality,  or  the 
purpose  to  which  it  is  appropriated  to  indicate  the  intention 
of  the  parties  that  it  may  be  extended.  In  its  opinion  the 
court  adopt  this  expression  in  Jennison  agt.  Walker  (11  Gray, 
423) :  "  This  rule  rests  on  the  principle  that  where  the  terms 
of  a  grant  are  general  or  indefinite  so  that  its  construction  is 
uncertain  and  ambiguous,  the  acts  of  the  parties  contempora- 
neous with  the  grant  giving  a  practical  construction  to  it  shall 
be  deemed  to  be  a  just  exposition  of  the  intent  of  the  parties." 
VOL.  LX  44 
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So,  likewise,  a  practical  construction,  expressive  of  the  intent 
of  the  parties,  is  found  in  the  act  of  granting  and  accepting 
land  on  which  an  easement  exists  complete,  and  perfectly 
adapted  to  its  designed  use  (See  Marion  agt.  Johnston,  23 
Louisiana,  597). 

II.  The  proven  representations  and  promises  of  the  defend- 
ant, through  which  he  induced  the  plaintiif  to  purchase,  con- 
stitute a  perfect  estoppel  against  his  threatened  acts  to  plaintiffs 
injury.  He  represented  and  promised  that  his  two  dwellings 
should  be  occupied  only  as  private  residences.  Plaintiff  relied 
upon  these  and  would  not  have  purchased  otherwise.  Defend- 
ant threatens  to  violate  them  to  her  injury.  He  concedes  that 
he  intends  to  alter  his  buildings  in  structure  and  appearance, 
destroying  their  character  as  private  residences.  He  admits 
his  purpose  to  apply  them  to  a  use  detracting  from  the  privacy 
and  convenience  of  plaintiffs  premises.  That  the  establish- 
ment he  contemplates  would  be  a  serious  annoyance  is  most 
manifest,  not  only  from  the  undenied  charges  of  the  com- 
plaint, but  from  the  known  nature  and  incidents  of  the  busi- 
ness. Every  one  knows  that  a  public  hotel,  with  its  inevitable 
incidents  of  unceasing  tumult  and  offensive  vapors,  and  noisy 
publicity,  is  destructive  of  the  comfort  and  privacy  of  a  house, 
such  as  plaintiffs  was  designed  to  be,  and  as  defendant 
promised  his  should  be.  The  court  so  finds.  These  are  the 
essential  elements  of  an  estoppel  in  pais  (  Wetland  Canal 
agt.  Hathaway,  8  Wend.,  480  ;  Continental  Bit,,  agt.  Bk.  Com- 
monwealth, 50  N.  T.,  575,  581 ;  Dezell  agt.  Odell,  3  Hill, 
215).  The  estoppel  operates  in  two  directions.  It  prohibits 
any  substantial  alteration  of  the  party-wail,  by  which  the 
character  of  the  buildings  as  "  first-class  private  residences  " 
would  be  essentially  changed,  and  it  forbids  their  occupation 
t'or  any  other  use  injuriously  to  plaintiff.  It  may  be,  so  far 
us  the  estoppel  is  concerned,  that  defendant  might  alter  the 
internal  arrangement  of  his  dwellings  and  multiply  his  house- 
hold with  boarders,  if  plaintiff  sustain  no  essential  injury. 
Their  exterior  would  be  unchanged.  Their  appearance  would 
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still  be  uniform  with  plaintiff's  and  that  of  choice  private 
residences.  No  injury  to  plaintiff  would  necessarily  follow. 
But  the  proposed  additions  threaten  radical  change  in  the 
character  of  the  property,  to  the  obvious  injury  of  plaintiff, 
and  are  a  wanton  breach  of  good  faith  and  defendant's 
promises.  She  might  endure  measurable  discomfort  in  pref- 
erence to  disagreeable  litigation ;  but  her  patience  is  no 
apology  for  continuous  and  dishonorable  exaction.  The  cir- 
cumstance that  plaintiff  did  not  actively  resist  the  interior 
alterations  made  in  defendant's  dwellings  in  1874,  1875,  has 
been  embodied  in  the  decision  of  the  court  below.  Its  perti- 
nency is  not  perceived.  It  is  not  supposed  that  by  the  find- 
ing it  was  intended  to  intimate,  either  that  plaintiff  was 
thereby  estopped  nor  that  defendant  did  not  promise.  The 
last  is  found  by  the  court  and  the  first  is  decided  otherwise 
(Lottimer  agt.  Livermore,  6  Daly,  501 ;  modified  by  court  of 
appeals,  72  N.  Y.,  174).  Plaintiff  is  probably  concluded 
from  objecting  to  the  changes  in  the  interior  arrangement  and 
use  of  defendant's  dwellings  prior  to  this  action^  but  her 
acquiescence  does  not  conclude  her  from  resisting  other  and 
more  offensive  encroachments  on  her  property  right. 

III.  It  is  urged,  and  the  court  below  so  concluded,  that 
these  statements  of  defendant  inducing  the  acceptance  of  his 
grant,  cannot  be  deemed  an  equitable  estoppel,  because  they 
are  not  expressed  in  the  conveyance  and  are  promissory  in 
character.  First.  It  may  be  granted  that  an  easement,  affirm- 
ative or  negative,  cannot  be  created  by  parol,  although  in  The 
Trustees  of  Columbia  College  agt.  Lynch  (70  N.  Y.,  440),  the 
court  of  appeals  are  understood  to  have  held,  that  a  parol 
agreement  for  an  easement  may  be  enforced  in  equity.  But 
conceding  otherwise,  and  that  the  consequence  of  plaintiff's 
contention  should  be  that  she  would  acquire  a  negative  ease- 
ment, if  successfull  the  rule  would  not  apply.  She  does  not 
claim  on  the  ground  of  grant,  and  need  not  on  the  ground  of 
contract.  She  does  not,  principally,  demand  the  enjoyment 
of  an  easement.  Threatened  with  severe  injury  to  her  prop- 
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erty  she  appeals  to  equity  to  restrain  defendant  from  commit- 
ting it,  because,  in  good  faith,  he  ought  not  to  do  it.  His 
engagement  was  that  he  would  not.  Plaintiff  trusted  to  his 
promises,  invested  nearly  $200,000  upon  the  faith  of  it,  and 
will  be  grievously  damaged  if  defendant  is  permitted  to  violate 
it.  Holding  him  to  the  redemption  of  his  pledged  faith,  in 
protection  of  rights  acquired  from  him  in  reliance  upon  it,  is 
no  transgression  of  the  doctrine  that  an  easement  must  be 
created  by  deed.  The  two  principles  are  distinct  and  inde- 
pendent. They  rest  upon  different  sources,  springing  from 
different  considerations.  The  one  is  a  doctrine  of  law,  the 
other  a  rule  of  equity.  The  one  regulates  legal  right,  the 
other  moral  duty.  Equity  interposes  where  the  law  fails  to 
enforce  justice  and  good  faith.  It  is  absurd  to  say,  that 
because  the  law  declares  an  easement  cannot  be  created  by 
parol,  therefore  a  grantor  may  deceive  and  mislead  and  wrong 
a  purchaser  from  him  with  impunity.  Just  now  the  argu- 
ment does  not  involve  the  inquiry  whether  the  representation 
is  promissory,  because  if  the  law  rule  controls  it  applies 
equally,  whether  the  falsehood  relates  to  future  conduct  or 
existing  fact.  Plaintiff  insists  that  an  equitable  estoppel  may 
be  founded  upon  a  verbal  promise  (other  constituents  being 
shown),  whether  it  relates  to  an  easement  or  any  other  right  in 
realty,  or  to  a  matter  transferable  by  parol.  The  only  ingre- 
dients are  statements  —  however  made  —  reliance,  threatened 
violation  in  bad  faith,  and  resulting  injury  to  the  party 
deceived.  Second.  Numerous  examples  of  estoppel  by  parol 
illustrate  and  sustain  plaintiff's  position.  It  does  not  require 
even  words  to  create  it.  It  may  arise  from  acts,  or  silence 
and  inaction.  The  right  to  flow  the  land  of  another  (being 
an  affirmative  easement)  may  be  gained  by  use  short  of  twenty 
years,  with  knowledge  of  the  owner  without  objection,  on  the 
ground  of  estoppel  (Brown  agt.  Brown,  30  N.  Y.,  519,  541). 
The  real  owner  of  land  is  estopped  from  asserting  his  title  by 
silently  allowing  another  to  purchase  it  from  a  third  person 
(Town  agt.  Needham,  3  Paige,  545;  Cheny  agt.  Arnold,  18 


NEW  YORK  PRACTICE  REPORTS.  349 

Musgrave  agt.  Sherwood. 

Barb.,  436).  Parol  agreements,  establishing  an  erroneous 
line  between  adjoining  owners  of  realty,  acted  upon  and 
improvements  made,  estop  from  insisting  upon  the  true 
boundary.  It  does  not  operate  as  a  transfer,  but  by  way  of 
estoppel  ( Vosburgh  agt.  Teator,  32  N.  Y.,  561 ;  Corkhill  agt. 
Landers,  44  Barb.,  418;  16  Hun,  50).  It  would  be  a 
remarkable  discrimination  if  title  to  realty  could  be  acquired 
through  an  equitable  estoppel,  and  an  easement  could  not  be. 
Talmage  agt.  East  River  Bank  (26  N.  Y.,  105),  would  seem 
to  be  decisive  of  the  point.  Greenwalt  agt.  Myers  (85  Penn. 
St.  It.,  369),  recently  decided  in  the  highest  court  of  Pennsyl- 
vania, SHAESWOOD,  J.,  delivering  the  opinion,  is  instructive. 
The  syllabus  is  thus  given  :  "  Parol  evidence  is  admissible  to 
show  that  a  written  contract  was  executed  on  the  faith  of  a 
stipulation,  condition  or  parol  promise,  made  at  the  time  of 
such  execution,  although  it  may  vary  and  materially  change 
the  terms  of  the  written  contract."  The  case  shows  parol 
representations  entirely  promissory,  connected  with  the  sale  of 
land.  Keates  agt.  Lyon  (L.  J?.,  4  Chy.  Appeal  Cases,  218, 
222,  223),  supports  this  reasoning  (See,  also  Pierce  agt.  Wood- 
ward, 6  Pick.,  206 ;  Morgan  agt.  Griffith,  L.  R.,  6  Exch.,  70). 
Third.  Aside  from  all  authorities  applying  the  doctrine  of 
estoppel  in  pais  it  is  insisted  that  the  established  definition  of 
the  term  proves  its  applicability  to  the  facts  in  proof.  It  rests 
upon  a  fundamental  principle  of  right  and  justice.  This  case 
invokes  the  principle.  If  no  exact  precedent  could  be  found 
equity,  nevertheless,  would  discover  the  wrong  and  apply  an 
efficient  remedy.  "  No  man  shall  found  a  right  upon  his  own 
wrong."  No  sound  reason  can  be  given  why  defendant  should 
not  be  held  to  his  representations  and  promises ;  that  they 
were  made  is  settled  by  the  finding  of  the  court ;  that  they 
were  in  good  faith  relied  upon  by  plaintiff  is  also  found  ;  that 
plaintiff  will  suffer  severely  if  defendant  be  permitted  to  act 
dishonestly  is  likewise  certified  by  the  court.  "Why  should  he 
be  allowed  to  commit  a  wrong  act  to  plaintiff's  injury  ?  He 
offers  no  excuse  of  mistake  or  surprise  or  change  of  circum- 
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stance  palliating  his  iniquity.  He  is  a  bold  wrong  doer.  He 
denies  what  the  court  was  forced  to  find  as  true,  and 
rests  his  wrong  upon  technical  legal  rule.  Plaintiff  insists  that 
rigorous  law  condemns  him ;  but  he  is  in  equity  before  a 
court  of  conscience  which  binds  him  to  honesty  and  good 
faith.  No  rule  of  public  policy  withholds  the  application  to 
him  of  equitable  doctrine.  Multiplied  precedents  sanction  it. 
Justice  imperatively  requires  it.  His  false  denial  being 
exposed  ;  his  rash  and  reckless  pursuit  of  his  own  interest,  to 
the  sacrifice  of  plaintiff's  property  and  his  own  honor,  demon- 
strating his  want  of  principle  and  faith  appearing,  why  should 
equity  shield  him  with  the  gauze  of  technicality  (2  Parsons 
on  Cont.,  793  [6th  ed.~\ ;  cases  died  under  point  ///  Payne 
agt.  Burnkam,  62  N.  T.,  69,  73 ;  Continental  Bit.  agt.  J2L 
Commonwealth,  50  id.,  581,  582)?  In  Life  Insurance  Co. 
agt.  Mowry  (6  Otto,  544)  justice  FIELD,  delivering  the  opinion 
of  the  court,  says  :  "  The  doctrine  of  estoppel  is  applied  with 
respect  to  representations  of  a  party  to  prevent  their  operating 
as  a  fraud  upon  one  who  has  been  led  to  rely  upon  them. 
They  would  have  that  effect  if  a  party  who,  by  his  statements 
as  to  matters  of  fact  or  as  to  his  intended  abandonment  of 
existing  rights,  has  designedly  induced  another  to  change  his 
conduct,  or  alter  his  condition  in  reliance  upon  them,  could 
be  permitted  to  deny  the  truth  of  his  statements  or  enforce 
his  rights  against  his  declared  intention  of  abandonment." 

Fourth.  The  authorities  cited  above  effectually  answer  the 
point  made  by  counsel  below  that  the  promise  of  defendant 
was  contradictory  to  the  contract  and  deed,  and  merged  in 
them.  Defendant's  representations  do  not  conflict  with  any 
written  instrument.  They  were  entirely  collateral  to  his  deed 
to  plaintiff,  and  would  have  been  out  of  place  in  it.  They 
were  not  a  burden  upon  the  land  it  conveyed.  They  were 
personal  to  the  plaintiff,  addressed  to  her  as  inducements  to 
purchase.  Whether  or  not  they  created  a  negative  easement 
need  not  be  discussed.  At  all  events,  they  were  not  pertinent 
to  anything  in  the  deed,  and  were  neither  contradictory  of  or 
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merged  in  it  (Farley  agt.  Farrell,  51  How.,  49  ;  Potter  agt. 
Hopkins,  25  Wend.,  417 ;  Batterman  agt.  Pierce,  3  77^,  171 ; 
Remington  agt.  Palmer,  62  ^.V.  JT.,  31).  .7^/U.  The  court 
below  relied  upon  White  agt.  Ashton  (51  JV.  Y.,  280),  as 
maintained  "  that  the  doctrine  of  equitable  estoppel  does  not 
apply  to  a  promise  to  be  fulfilled  in  the  future."  If  so  it  can- 
not be  reconciled  with  Talmage  agt.  The  East  River  Bank 
(26  N.  Y.,  105),  nor  with  The  Trustees  of  Columbia  College 
agt.  Lynch  (70  N.  Y,,  440).  Indeed,  it  stands  in  conflict,  in 
text  or  in  principle  with  all  the  authorities  above  cited  on  the 
question.  There  is,  however,  no  such  conflict.  The  question 
of  equitable  estoppel  did  not  legitimately  arise  in  White  agt. 
Ashton.  Sixth.  It  was  hastily  suggested  below  that  the  stat- 
ute relative  to  conveyances  of  land  forbidding  the  creation  of 
estates  or  interests  in  land  "  except  by  deed  or  written  instru- 
ment," was  an  answer  to  plaintiffs  argument.  The  sugges- 
tion overlooked  the  concluding  paragraph  of  the  statute  per- 
mitting their  creation  "  by  act  or  operation  of  law."  The 
term  "  act  of  law  "  is  defined  to  be  "  those  events  which  occur 
in  consequence  of  some  principle  of  law."  An  equitable 
estoppel  is  within  the  definition. 

IY.  The  covenants  contained  in  the  grants,  through  which 
defendant  deduces  title,  prohibit  both  the  alterations  in  his 
buildings  he  admits  his  intention  to  make,  and  the  use  to  which 
he  confesses  his  purpose  to  apply  them.  So  far  as  useful  here, 
they  are  against  erecting  or  carrying  on  upon  the  premises 
any  "  tenement-house,"  "  steam-engine,"  "  business  or  calling 
noxious  or  offensive  to  the  neighboring  inhabitants."  The 
deed  to  defendant  is  expressly  subject  to  these  covenants. 
First.  Had  there  been  no  reference  in  the  deed  under  which 
plaintiff  claims  title  to  the  covenants  in  precedent  conveyances, 
they  would  operate  upon  him,  and  plaintiff,  although  her  grant 
is  silent,  could  claim  their  benefit  (Trustees,  &c.,  agt.  White, 
4  Paige,  510;  Barrow  agt.  Richard,  8  id.,  351;  Phoznix 
Co.  agt.  Continental  Co.,  14  Ablt.  [N.  &],  266;  Gilbert  agt. 
Peteler,  38  N.  Y.,  165  ;  Atlantic  Co.  agt.  Lilly,  45  id.,  499  ; 
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The  Same  agt.  Leavite,  54  id.,  35,  444  ;  Clark  agt.  New 
York  Life  Co.,  64  N.  T.,  33;  Brown  agt.  McKea,  57  *W., 
684).  Second.  The  buildings  of  defendant  with  the  addi- 
tions and  changes  he  threatens  and  has  made,  would  form 
a  "  tenement-house  "  within  the  sense  of  the  covenant. 
Third.  Any  hesitation  concerning  the  character  of  defend- 
ant's proposed  establishment  is  avoided  by  the  concluding 
clause  of  the  covenant  interdicting  any  "  business  or  calling 
noxious  or  offensive  to  the  neighboring  inhabitants."  That 
it  will  be  offensive  is  substantially  admitted.  As  matter  of 
common  knowledge  it  will  be  so.  The  court  in  effect  finds 
it.  This  branch  of  the  covenant,  without  aid  from  other 
members,  condemns  defendant's  threatened  addition,  and 
entitles  plaintiff  to  the  relief  demanded  (See  justice  WEST- 
BKOOK'S  opinion,  53  How.  311).  fourth.  The  doctrine  of 
merger  advanced  by  defendant  has  no  application.  The  case 
cited  of  Keates  agt.  Lyon  (L.  R.,  4  Ch.  App.  Cases),  is  not  par- 
allel. There  the  original  grantor,  in  whose  favor  the  restrict- 
ive covenants  ran,  subsequently  became  the  owner  of  all  the 
property  to  which  they  applied.  He  afterwards  conveyed, 
and  it  was  made  a  question  of  fact  whether  he  intended  to 
perpetuate  the  covenants.  Here,  defendant  did  not  create 
the  restrictions.  He  bought  subject  to  them  and  cannot 
remit  them.  He  did  not  become  the  owner  of  all  the  land 
upon  which  they  operated,  and  cannot  therefore  extinguish 
them.  But  the  point  is  decisively  answered  by  the  force  of 
his  representations  and  promises.  These  evinced  an  intention 
to  continue  the  covenants.  As  to  the  plaintiff,  at  least,  he 
cannnot  deny  their  existence. 

Y.  The  jurisdiction  of  equity  in  a  case  like  the  present  was 
denied  in  the  court  below.  The  cases  cited  under  point  IY, 
sub.  First,  affirm  the  jurisdiction  of  equity  in  cases  like  the 
present.  Trustees  of  Columbia  College  agt.  Lynch  (7  J.  &  8., 
372),  is  reversed  in  the  court  of  appeals  (70  N.  7.,  440),  by  a 
recent  decision  unreported,  the  court  affirming  the  appropri- 
ateness of  the  remedy  by  injunction.  Justice  STORY  maintains 
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the  same  doctrine  (2  Story's  Eq.,  sees.  925,  926,  927,  &c.).    It 
is  not  deemed  necessary  further  to  discuss  this  proposition. 

VI.  It  is  not  needful  to  review  the  English  authorities 
relating  to  party-walls.  They  are  mostly  inappropriate,  inas- 
much as  they  treat  the  proprietors  as  tenants  in  common. 
With  us  the  title  is  in  severalty  (Nast  agt.  J&rnp,  49  How., 
522,  a  firmed  at  general  term  •  Partridge  agt.  Gilbert,  15 
N.  Y.,  601,  RHANKLAND'S  opinion;  Hendricks  agt. Starts, 
37  id.,  109 ;  Sherred  agt.  Cisco,  4  Sand.,  480 ;  Brown  agt. 
Pentz,  1  How.  Ap.  Ca.,  227,  McCouN's  opinion,  p.  231 ; 
Brooks  agt.  Curtis,  50  N.  Y.,  639-642).  It  may  not  be  use- 
less to  subjoin  brief  references  to  the  English  cases  (Matts 
agt.  Hawkins,  5  Taunton,  20  S.  G.,  En.  Com.  L.,  4).  One 
owner  raised  the  party- wall ;  the  other  pulled  it  down. 
Court  held,  latter  was  liable  in  trespass  for  injury  to  the  part 
standing  on  the  former's  land.  By  implication  the  case  holds 
defendant  was  not  liable  for  removing  the  portion  on  his  own 
side.  And  that  is  a  denial  of  the  right  of  either  to  build  over 
his  line  (Cubbitt  agt.  Porter,  8  Barn.  &  Cress.,  257 ;  8.  C., 
15  Com.  L.,  211).  In  this  case  the  party-wall  was  pulled 
down  and  built  higher.  Court  held,  trespass  would  not  lie, 
but  BAYLEY,  J.,  said  if  the  wall  was  built  higher  than  it  ought 
to  have  been,  the  injured  party  might  remove  it.  The  case 
was  decided  upon  the  technical  rule  that  a  tenant  in  common 
could  not  maintain  trespass  against  his  co-tenant.  But  the 
implication  from  it  is  that  it  was  wrongful  to  increase  the 
height,  otherwise  its  removal  would  have  been  tortious.  Sted- 
man  agt.  Smith  (8  Ellis  &  Blackburn,  1 ;  S.  C.,  92  Com.  L., 
1)  is  a  strong  authority,  and  seems  to  have  escaped  observa- 
tion. Defendant's  stable  roof  rested  on  the  whole  width  of 
a  party-wall.  He  took  down  stable,  removed  coping  stones 
from  top  of  wall,  raised  it  higher,  replaced  coping  stones  and 
erected  a  wash-house,  resting  the  roof  on  the  whole  width  of 
wall.  On  the  trial  the  jury  found  the  wall  belonged  in  com- 
mon to  the  parties.  Whereupon  verdict  was  directed  for 
defendant  on  the  ground  that  no  ouster  had  been  shown. 
VOL.  LX  45 
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New  trial  granted,  the  court  holding  that  there  was  enongh  to 
go  to  the  jury  on  the  question  of  ouster.  The  opinions  show 
that  any  substantial  change  in  the  wall,  depriving  one  of  any 
use  to  which  he  was  entitled,  gave  a  right  of  action  even  as 
between  tenants  in  common. 

A.  J.  Vanderpoel  and  H.  B.  Turner,  for  defendant, 
respondent. 

I.  The  defendant  cannot  be  enjoined  from  improving  his 
property  as  proposed  by  him  in  consequence  of  any  promise 
made  by  him  to  the  plaintiff,  or  any  conversations  had  by  him 
-with  the  plaintiff  on  the  subject.  In  Clark  agt.  New  York 
Life  Ins.  Co.  (64  N.  Y.,  33),  at  page  40,  he  says :  "  It  is  sought 
seriously  to  interfere  with  the  right  of  property  in  that  lot, 
and  to  justify  such  interference  requires  something  more  than 
a  doubtful  right.  If  the  true  construction  of  the  contract  is 
doubtful,  as  perhaps  it  should  be  regarded,  the  plaintiff  must 
fail  A  reasonably  clear  case  should  be  made  before  the  rights 
of  an  owner  of  property  should  be  impaired  to  the  extent 
claimed."  It  is  not  to  be  supposed  that  either  party,  when 
conversing  in  anticipation  of  a  bargain  which  was  to  be 
reduced  to  writing,  supposed  he  was  creating  a  permanent 
mcumbrance  on  his  lot  or  limitation  or  hindrance  to  its  appro- 
priation to  other  uses,  if  the  changing  necessities  of  the  city 
require  it  (Hieatt  agt.  Morris,  10  Ohio  State  Rep.  530).  The 
allegations  of  the  complaint  in  this  regard  would  constitute  no 
ground  for  the  relief  demanded,  even  if  they  had  been 
proved,  (a.)  If  any  such  promise,  &c.,  was  made,  it  was 
merged  in  the  written  contract  between  the  parties,  the  deed 
to  which  they  were  preliminary,  which  is  the  only  evidence  of 
a  final  agreement  between  the  parties.  Any  other  rule  would 
obviate  the  necessity  of  inserting  covenants  in  a  deed  (Scher- 
merhorn  agt.  Vanderheyden,  1  Johnson,  139  ;  Drew  agt.  Swift, 
47  N.  Y.,  208,  209 ;  Renard  agt.  Garrison,  12  N.  Y.,  561 ; 
White  agt.  Ashton,  51  N.  Y.,  280).  (b.)  Any  such  agree- 
ment not  being  contained  in  the  deed,  but  being  confessedly 
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parol,  is  void  under  the  statute.  "  No  estate  or  interest  in 
lands  other  than  leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands,  or  in  any  manner 
relating  thereto,  shall  hereafter  be  created,  granted,  assigned, 
surrendered  or  declared,  unless  by  act  or  operation  of  law,  or 
by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writing  " 
(2  R.  S.,  134,  sec.  6).  "A  contract  void  by  statute,  is  void  for 
all  purposes.  It  confers  no  right  and  creates  no  obligation  as 
between  the  parties  to  it,  *  *  *  it  cannot  be  enforced 
directly  or  indirectly.  The  plain  intent  of  the  statute  is  that 
no  person  shall  be  subjected  to  any  liability  upon  an  agree- 
ment. *  *  *  There  is  no  contract  from  the  violation  of 
which  damages  in  a  legal  sense  can  arise  where  the  agreement 
proved  is  within  the  statute"  (Dung  agt.  Parker,  52  N.  Y, 
494).  (<?.)  The  alleged  agreement,  if  made,  was  part  of  the 
contract  of  purchase  or  a  separate  contract.  If  the  former, 
the  deed  is  the  sole  evidence  of  it,  or  it  is  void  under  the 
statute  ;  but  if  it  is  a  separate  contract  it  is  void  for  want  of 
consideration.  The  provisions  of  the  contract  not  required  to 
be  in  writing  cannot  be  separated  from  those  which  must  be 
in  writing,  so  as  to  support  an  action,  unless  there  be  a  separate 
and  distinct  consideration.  "While  both  rest  upon  the  same 
consideration  the  provisions  are  inseparable  and  void  "  (Dow 
agt.  Way,  64  Barb.,  259  ;  Farley  agt.  Farley,  51  Howard  Pr., 
47  9).  The  plaintiff  claims  nothing  less  than  an  easement  in  the 
defendant's  land.  A  negative  easement  or  servitude  is  defined 
to  be  "  where  the  owner  of  the  servient  estate  is  prohibited 
from  doing  something  otherwise  lawful  on  his  estate  because 
it  will  affect  the  dominant  estate  "  (  Washburn  on  JZasements, 
301,  sec.  5,  book  2,  marg.  26 ;  Columbia  College  agt.  Lynch, 
70  N.  Y,  440).  Now  an  easement  can  be  created  only  by 
grant  or  prescription. 

An  easement  by  grant  requires  a  deed ;  it  cannot  ]je  created 
by  parol  ( Washburn  on  Easements,  303,  marg.  28 ;  Mumford 


356  NEW  YORK  PRACTICE  REPORTS. 

Musgrave  agt.  Sherwood. 

agt.  Whitney,  15  Wend.,  380).  Indeed  it  is  not  strictly  cor- 
rect to  say  that  an  easement  can  be  created  by  prescription. 
A  title  by  prescription  implies  a  lost  grant,  and  after  lapse  of 
a  long  time  a  grant  is  conclusively  presumed.  It  is  a  matter 
of  evidence  only.  An  easement  may  be  implied  in  a  grant, 
but  it  depends  upon  the  grant  and  cannot  be  created  by  parol. 
These  are  fundamental  principles,  and  unless  they  are  disre- 
garded the  plaintiffs  claim  cannot  be  sustained.  Nor  can  the 
plaintiff  be  aided  upon  the  theory  of  an  estoppel  in  pais.  An 
estoppel  in  pais  can  only  be  founded  upon  an  assent  to,  or 
admission  of,  some  fact  or  the  doing  of  some  act.  A  promise 
to  act  is  insufficient,  and  the  doctrine  cannot  be  invoked  to 
subvert  the  principle  that  prior  or  cotemporaneous  agreements 
are  absorbed  in  a  written  contract "  (  White  agt.  Ashton,  51 
N.  Y.,  280 ;  Springsteen  agt.  Powers,  3  Robertson,  483  ; 
Shapley  agt.  Abbott,  42  N.  Y.,  443). 

But  the  plaintiff's  counsel  contends  that  the  rule  expressed 
in  the  head  note  of  White  agt.  Ashton  is  only  the  language  of 
the  reporter  and  not  warranted  by  the  case.  It  will  be  found, 
however,  that  such  is  not  the  fact.  It  is  surprising  to  us  that 
at  this  day  a  contrary  doctrine  can  be  contended  for.  The 
opinion  of  judge  HUNT  is  clear  and  distinct,  but  to  obviate  all 
questions  we  cite  the  following  cases :  Langdon  agt.  Doud 
(10  Allen,  433),  Brightman  agt.  Hicks  (108  Mass.,  216), 
Shapley  agt.  Abbott  (42  N.  Y.,  457). 

No  case  can  be  found  in  which  the  courts  have  sustained 
negative  easements  created  by  parol,  in  which  the  grand  ele- 
ment of  mutuality  was  lacking. 

The  defendant  quotes  Tallmadge  agt.  East  River  Bank  (26 
N.  Y.,  105).  The  facts  of  this  case  are  more  fully  stated 
under  the  head  of  Maxwell  agt.  East  River  Bank  (in  3  Bos- 
worth,  124),  which  is  the  same  case.  The  views  of  judge 
BOSWORTH  in  affirming  the  judgment  of  the  special  termj 
were  affirmed  by  the  court  of  appeals. 

Again,  in  the  case  of  Columbia  ColUge  agt.  Lynch  (70  jy. 
Y.,  440),  it  is  very  clearly  shown  that  such  cases  turn  on  the 
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mutuality  of  the  agreements  of  the  parties  as  to  their  property, 
and  the  mutual  execution.  Judge  ALLEN  refers  to  the  sub- 
ject as  "  reciprocal  easements." 

II.  The  action  of  the  defendant  in  no  wise  violates  the  cove- 
nant against  nuisances  contained  in  the  deed  of  Cowdrey, 
referee,  under  which  the  defendant  claims  title. 

1.  As  between  the  plaintiff  and  defendant  the  covenant  was 
extinguished. 

By  the  decree  in  the  suit  of  Fair  agt.  Ireland  in  1866, 
William  L.  Cowdrey  was  appointed  referee  to  sell  a  large 
number  of  lots,  including  the  land  on  which  the  houses  of 
both  plaintiff  and  defendant  stand.  The  deeds  were  made  to 
the  several  purchasers,  subject  to  the  covenant  above  recited, 
the  various  purchasers  covenanting  with  each  other  and  with 
their  grantor.  In  time  the  defendant  acquired  under  these 
deeds  a  plot  of  land  at  the  corner  of  Fifth  avenue  and  Forty- 
fourth  street,  being  the  lands  now  owned  by  the  plaintiff  and 
by  the  defendant.  Manifestly  the  right  that  the  grantees  of 
these  particular  lots  from  the  referee  had  to  enforce  this  cove- 
nant, as  against  each  other,  was  gone  by  the  union  of  the  title 
in  one  person  (See  Keates  agt.  Ly&n,  L.  j??.,  4  Chy.  App.,  218). 
Suppose  the  defendant  had  acquired  all  the  lots  covered  by 
the  judgment,  and  sold  by  the  referee's  deed,  and  had  conveyed 
half  of  them  by  deed,  without  the  covenant,  to  other  persons, 
it  would  hardly  be  claimed  that  the  covenant  revived,  and 
that  the  grantees  had  a  right  to  enforce  against  their  grantor  a 
covenant  which  he  could  not  enforce  against  them.  It  would 
be  clear  that  having  acquired  the  entire  land,  and  having  con- 
veyed part  by  deeds,  without  the  covenant,  his  intention  was 
that  the  land  should  be  free  from  any  restrictive  covenants. 
In  precisely  the  same  way  it  is  clear  that  the  defendant 
intended,  when  he  conveyed  to  the  plaintiff  by  full  covenant 
deed,  without  the  covenant  in  question,  that  the  lots  which  he 
had  acquired  should  be,  as  between  themselves,  free  from  the 
operation  of  the  restrictive  covenant.  Of  course,  the  rights 
of  the  owners  of  the  other  lots  conveyed  by  the  referee  to 
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enforce  the  covenants  against  both  plaintiff  and  defendant  are 
not  now  in  question  (Parsons  agt.  Johnson,  Ct.  Com.  Pleas, 
January.  1877,  4  Weekly  Digest,  228).  2.  Even  if  this  cove- 
nant existed  between  the  parties  there  is  nothing  in  the  cove- 
nant itself  authorizing  the  injunction  sought  for  by  the  plain- 
tiff. Such  a  covenant  being  in  derogation  of  the  estate  must 
be  strictly  construed  and  will  not  be  favored  by  the  courts. 
Examples  can  be  multiplied  where  covenants  of  this  charac- 
ter have  received  the  strictest  construction  so  as  to  lessen 
as  far  as  possible  the  restriction  upon  the  free  use  of  the 
servient  lands.  The  following  cases  illustrate  the  principle : 
Pease  agt.  Coats  (L.  R.,  2  Eq.,  688),  London  &  N.  W.  R. 
R.  agt.  Garnett  (L.  R.,  9  Eq.,  26),  Jones  agt.  Bone  (L.  JR., 
2  Eq.,  674),  Haver  stick  agt.  Sipe  (33  Penn.,  369,  371),  Tur- 
ner agt.  Evans  (2  Ellis.  &  Bl.,  518),  Schenck  agt.  Campbell 
(11  Abb.  Pr.,  292). 

III.  The  defendant  has  not  trespassed  upon  the  rights  of 
the  plaintiff  in  any  way  by  building  upon  the  party-wall 
standing  between  his  premises  and  those  of  the  plaintiff. 
1.  The  defendant  has  an  unquestionable  right  to  build  on 
that  portion  of  the  party-wall  which  remained  his  own  prop- 
erty after  the  sale  of  the  adjoining  house  to  the  plaintiff. 

Each  of  the  parties  is  the  owner  of  one-half  of  this  wall  in 
severalty,  subject,  however,  to  the  easement  of  support  of  the 
other  party  therein  ( Washburn,  Easements,  454, 455  ;  Sherred 
agt.  Cisco,  4  Sandt.,  480). 

2.  Not  only  has  the  defendant  the  right  to  build  upon  his 
own  half  of  the  wall,  but  he  has  the  still  further  right  to 
increase  the  height  of  the  entire  wall,  as  an  incident  to  the 
easement  (Brooks  agt.  Curtis,  50  N~.  Y.,  639,  641 ;  Watts  agt. 
Hawkins,  5  Taunton,  20 ;  Partridge  agt.  Gilbert,  15  N.  Y., 
601 ;  Clark  agt.  N.  Y.  Ins.  Co.,  64  N.  Y.,  33). 

Y.  The  findings  of  the  court  on  the  conclusions  of  fact  and 
law  embrace  every  question  material  to  the  issues  in  this 
action. 

VI.  There  was  no  error  in  the  court  declining  to  adopt  the 
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statement  of  facts  and  conclusions  of  law  proposed  on  the  part 
of  plaintiff. 

VII.  The  judgment  of  the  court  below  should  be  in  all 
respects  affirmed,  with  costs  of  appeal  to  the  defendant. 

BRADY,  J.  —  The  questions  presented  by  this  appeal  have 
been  the  subject  of  elaborate  investigation  and  of  numerous 
consultations  between  myself  and  associate,  justice  BARRETT. 
"We  approached  the  consideration  of  them  impressed  with 
their  importance  and  the  results  which  might  attend  our  con- 
clusions. This  deliberate  and  careful  examination  has  led, 
however,  to  the  conclusion  that  upon  all  of  them  except  one, 
and  those  incidental  to  or  necessarily  connected  with  it,  the 
conclusions  arrived  at  in  the  special  term  were  correct. 

The  learned  justice  who  presided  in  the  court  below  has 
expressed  his  views  in  an  extended  and  able  opinion,  and  we 
adopt  them  as  a  forcible  exposition  of  the  law  in  this  case, 
with  the  single  exception  to  which  we  shall  presently  refer. 
We  do  not  consider  it  necessary,  therefore,  to  make  any  fur- 
ther allusion  to  them,  and  proceed  at  once  to  the  consideration 
of  the  question  about  which  we  think  he  has  erred. 

The  evidence  shows  that,  prior  to  the  purchase  of  the 
premises  by  the  plaintiff,  there  were  interviews  between  her, 
her  husband  and  the  defendant  in  regard  to  them,  in  which 
certain  statements  and  representations  were  made  as  to  the 
character  of  the  houses,  of  which  her  purchase  was  one,  and 
their  then  present  and  future  use.  It  appears  from  the  find- 
ings of  the  learned  judge  that  these  representations  were 
made,  although  denied  by  the  defendant,  and  that  they,  in 
fact,  influenced  the  plaintiff  in  purchasing  the  house  bought 
by  her. 

The  testimony  of  the  plaintiff  on  this  subject  is  as  follows : 

Q.  At  either  of  those  conversations  do  you  recollect  any 
statements  or  declarations  by  Mr.  Sherwood  in  regard  to  the 
occupation  of  his  remaining  buildings  ?  A.  Perfectly. 

Q.  And  are  you  able  to  designate  at  which  of  the  con  versa- 
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tion.8  that  occurred  ?  A.  No ;  I  can't  designate  at  which  one, 
because  before  we  had  positively  gone  that  far  we  had  had  a 
good  many  conversations ;  had  looked  through  the  house 
several  times,  I  remember. 

Q.  Will  you  now  state  what  those  representations  or  state- 
ments of  Mr.  Sherwood,  to  which  you  allude,  were?  A.  I 
remember  perfectly,  on  one  occasion  —  which  conversation 
I  can't  remember  —  we  were  going  through  the  lower  rooms 
of  the  house ;  Mr.  Sherwood  had  a  cane  in  his  hand,  and  he 
was  constantly  knocking  the  plate  glass  to  show  the  superior- 
ity of  the  glass,  and  also  to  examine  the  woodwork  of  the 
house.  We  came  to  the  rear  room  of  the. house ;  the  outlook 
was  not  very  pleasant,  as  one  of  the  lots  on  the  north  side  was 
not  cultivated  at  all  or  built  upon,  and  I  said  to  Mr.  Sher- 
wood, "  This  does  not  look  very  prepossessing,"  and  he  said, 
"  Well,  there  will  be  nothing  upon  it  that  will  be  disagreeable, 
because  all  the  property  around  these  buildings  are  under 
restrictions;  nothing  that  is  objectionable  can  be  built;  I 
myself  am  restricted  from  putting  anything  but  first-class 
private  residences  on  this  property,  and  they  will  always  be, 
first  and  last,  private  residences. 

Q.  What  influence  did  that  declaration  of  Mr.  Sherwood, 
in  regard  to  his  buildings  being  always,  first  and  last,  private 
dwellings,  have  upon  your  proposed  purchase  ?  A.  It  had  a 
great  influence  upon  me.  It  was  upon  that  that  we  bought, 
knowing  that  the  two  houses  on  Fifth  avenue  were  all  fin- 
ished, and  the  one  on  Forty-fourth  street  nearly  completed, 
which  he  told  me  would  be  his  own  private  residence. 

Q.  Would  you  have  made  the  purchase  of  this  house  with- 
out those  statements  and  representations  ?  A.  No,  sir ;  I 
should  have  seriously  objected  to  it.  I  should  not  have 
bought. 

And  we  regard  the  learned  justice  as  having  found  this, 
because,  in  answer  to  the  application  of  the  defendant  to  make 
one  finding  involving  this  element,  he  says :  "As  a  whole  I 
decline  to  find  this  proposition  ;  "  but  in  reference  to  the  con- 
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tract  of  sale,  says  as  follows  :  "  In  my  decision,  filed  herewith, 
I  have  stated,  as  my  conclusion  upon  the  evidence,  that  on 
one  occasion,  in  the  earlier  stages  of  the  negotiations  and  ante- 
rior to  the  contract  of  the  fifth  of  December,  in  an  interview 
between  the  parties  while  inspecting  the  premises,  the  defend- 
ant, in  response  to  a  remark  made  by  the  plaintiif  in  regard 
to  other  property,  made  certain  statements,  which  are  stated 
in  my  decision,  as  well  as  the  circumstances  under  which  they 
were  made.  The  statements  were,  however,  in  substance  as 
those  stated  in  this  proposition.  But  I  do  not  attach  to  them 
the  character  of  formal  representations  or  promises  made  to 
induce  the  purchase.  No  agreement  of  the  parties  was  then 
reached.  And  in  view  of  what  afterwards  transpired  between 
the  parties  in  coming  to  an  agreement,  and  of  the  contents  of  the 
contract  and  deed,  I  do  not  regard  these  statements  as  material. 
The  defendant  and  her  husband  have,  however,  both  testified 
that  they  relied  on  those  statements  in  making  the  purchase, 
and  would  not  without  them  have  made  it.  I  accept  their 
evidence  as  to  the  -influence  of  these  statements  upon  them, 
but  I  do  not  think  the  facts  and  circumstances  justify  such 
reliance,  as  1  have  stated  my  opinion." 

It  also  appears  that,  at  the  time  these  representations  were 
made,  four  houses  on  Fifth  avenue,  including  the  plaintiff's, 
were  finished,  and  one  in  Forty-fourth  street,  forming  a  part 
of  the  defendant's  plot  of  land,  was  nearly  completed  ;  so  that 
the  representations  were  made  as  to  existing  things,  to  facts 
accomplished,  namely,  houses  completed  and  one  in  process  of 
erection  and  nearly  completed,  and  all  of  which  were  neces- 
sarily of  the  character  named,  because,  as  the  defendant  said, 
he  was  restricted  from  erecting  other  than  first-class  private 
residences  on  the  property. 

The  learned  justice,  while  accepting  the  evidence  of  the 
plaintiif  and  her  husband  in  reference  to  the  representations 
referred  to,  did  not  deem  the  facts  and  circumstances  embraced 
in  them  as  sufficient  to  justify  a  reliance  upon  them,  but 
regarded  them  as  having  no  legal  vitality,  substantially  for  the 
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reason  that  they  were  not  incorporated  in  the  deed  or  in  the 
contract  of  sale,  and  were  not  repeated  or  alluded  to  at  the 
time  the  contract  of  sale  and  purchase  was  made.  It  appears 
further  that,  after  the  representations  were  uttered,  and  while 
negotiations  were  pending,  an  offer  was  made  by  the  defend- 
ant to  accept  $120,000  for  the  house,  which  elicited  an  offer 
for  it  on  the  part  of  the  plaintiff  of  $110,000,  and  that  offer 
being  accepted,  the  defendant  drew  the  contract,  he  and  the 
plaintiff's  husband  uniting  their  efforts  to  accomplish  that  end, 
and  the  contract  thus  prepared  by  them  was  copied  and 
executed,  each  one  taking  a  counterpart. 

It  is  true  that  no  reference  was  made  to  the  houses  in  the 
respect  embraced  in  the  representations  made  in  the  earlier 
negotiations  for  the  purchase,  and  that  nothing  was  said  about 
them  at  the  time  the  contract  was  prepared  and  executed, 
according  to  the  testimony.  They  were  neither  repeated,  nor 
withdrawn  or  modified,  and  therefore  whatever  impressions 
were  formed  were  allowed  to  remain.  But  it  appears  from  the 
evidence,  and  is  regarded  by  us  as  having  been  substantially 
found  by  Mr.  justice  VAN  YOEST,  that  the  representations  and 
statements  mentioned  were  the  inducing  cause  of  the  pur- 
chase, one  of  which,  as  we  have  seen,  and  a  very  important 
one,  was  the  restriction  by  which  the  defendant  declared  him- 
self to  be  controlled  as  to  the  use  of  the  land.  The  location 
of  the  property,  the  character  of  the  houses  as  erected,  and 
the  price  paid  by  the  plaintiff  for  the  one  that  she  purchased, 
all  have  an  important  bearing  not  only  upon  the  question 
whether  or  not  the  representations  were  made,  but  upon  their 
influence  in  effecting  the  sale,  and  tend  to  fortify  the  charge 
that  such  representations  were  made  and  were  an  inducing 
cause. 

It  is  evident  from  the  testimony  that  the  plaintiff  was  pur- 
chasing what  she  regarded  as  a  first-class  residence,  in  a  desira- 
ble locality,  the  character  of  which  was  secured  by  restrictions 
to  the  extent  stated,  and  her  testimony  is  that  it  was  bought 
as  a  private  residence  and  as  a  permanent  home.  The  infer- 
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ence  justly  to  be  drawn  from  the  facts  —  namely,  the  locality 
and  character  of  the  house  and  its  surroundings  and  the  con- 
sideration paid  for  it  —  was  that  the  plaintiff  was  paying  for 
the  special  privileges  arising  from  the  fact  that  it  was,  and  the 
defendant's  houses  adjoining  it  were,  by  restrictions,  stated  to 
be  private  residences,  in  the  language  of  the  plaintiff  "  always, 
first  and  last,"  as  declared  to  her  by  the  defendant  himself. 

Assuming,  as  we  must,  from  the  views  expressed  by  the 
learned  judge,  that  the  defendant  made  the  representations 
stated  by  the  plaintiff  and  her  husband  to  have  been  made 
prior  to  the  purchase,  and  that  those  representations  were  the 
inducing  cause  of  the  purchase,  we  do  not  understand  why 
the  defendant  should  not  in  equity,  on  the  plaintiff's  applica- 
tion, be  restrained  from  altering  the  character  of  the  houses 
which  he  thus  declared,  by  restrictions  in  force,  were  to  be 
and  should  be,  first  and  last,  private  residences,  unless  she  has 
waived  her  rights  in  this  respect. 

The  circumstances  under  which  the  contract  was  prepared 
should  not  be  regarded  in  equity  otherwise  than  as  favorable 
to  the  plaintiff,  because  neither  of  the  parties  framing  the 
contract  were  lawyers,  and  they  prepared  it  without  resort  to 
professional  aid,  which  would  probably  have  developed  all  the 
elements  necessary  for  the  protection  of  the  plaintiff  in  refer- 
ence to  the  representations  made.  The  defendant  in  making 
these  representations,  which  are  in  their  nature  promises  to 
some  extent,  may  have  gone  further  in  the  negotiations  than 
he  designed  in  his  zeal  to  sell  his  property.  But  we  have 
nothing  to  do  with  that,  inasmuch  as  the  court  below  has 
determined  the  issue  which  we  have  suggested  on  that  subject 
in  favor  of  the  plaintiff. 

These  representations  having  been  made  and  the  property 
having  been  purchased  through  the  influence  which  they 
exercised  upon  the  plaintiff,  the  defendant  has  created  an 
obligation  which  imposes  upon  him  the  observance  of  his 
representations  and  promises,  relating,  as  they  do,  not  merely 
to  acts  in  the  future,  but  as  already  suggested  to  an  existing 
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state  of  facts  —  namely,  the  construction  of  houses  completed  — 
which  in  their  character,  by  avowed  existing  restrictions,  were 
and  was  to  continue  to  be  private  residences,  and  this  embraced 
the  use  of  the  easement  connected  with  them.  We  regard 
this  case,  therefore,  upon  these  elements,  as  one  which  is 
governed  by  the  principles  enunciated  in  the  case  of  Tall- 
made  agt.  East  River  Bank  (26  N.  Y.,  105).  In  that  case 
it  was  held  that  the  owner  of  land,  as  stated  in  the  syllabus  of 
the  case,  might  by  parol  contract  with  the  purchasers  of  suc- 
cessive parcels,  in  respect  to  the  manner  of  its  improvements 
and  occupation,  affect  the  remaining  parcels  with  an  equity 
requiring  them  also  to  be  occupied  in  conformity  to  the  general 
plan,  which  is  binding  upon  a  subsequent  purchaser  with 
notice  of  the  fact,  though  his  legal  title  be  absolute  and  unre- 
stricted. It  was  said  in  that  case  by  SUTHERLAND,  J. :  "  From 
the  facts  found  by  the  judge  at  special  term,  it  appears  that 
when  the  plaintiff,  Maxwell  and  others,  bought  lots  in  St. 
Mark's  place,  of  Davis,  they  were  shown  the  map  or  plan  of 
St.  Mark's  place,  showing  that  the  houses  on  both  sides  of  the 
place  were  to  be  set  back  eight  feet  from  the  street,  and 
that  they  bought  on  the  assurance  of  Davis  that  that  plan 
should  be  observed  in  building  on  the  place;  that  the 
strips  of  eight  feet  in  width  on  both  sides  of  the  street 
should  not  be  built  upon,  but  kept  open.  It  is  to  be  pre- 
sumed that  they  would  not  have  bought  and  paid  their 
money  except  on  this  assurance.  It  is  to  be  presumed  that 
relying  upon  this  assurance  they  paid  a  larger  price  for  the 
lots  than  otherwise  they  would  have  paid."  This  case  does 
not  stand  alone.  In  the  case  of  Meyers  agt.  Watson  (1  Simon 
\N.  £],  523),  a  case  in  which  the  plaintiffs  insisted  that  they 
were  not  bound  to  do  anything  except  what  was  imposed  upon 
them  by  the  written  contract,  it  was  held  that  a  specific  per- 
formance would  not  be  enforced  for  the  sale  of  land,  even  in 
a  case  where  no  actual  fraud  had  been  perpetrated  to  induce 
the  making  of  the  contract,  but  where  the  grantee  was  induced 
to  enter  into  the  contract  in  consequence  of  an  independent 


NEW  YORK  PRACTICE  REPORTS.  865 

Musgrave  agt.  Sherwood. 

engagement  by  which  the  vendor  was  to  do  something  which 
he  had  failed  to  perform.  The  court  said  :  "  Was  there  any 
engagement  on  the  part  of  Potter  to  do  anything  which  he 
had  failed  to  do,  on  the  faith  of  which  being  done  it  is  rea- 
sonable to  believe  that  the  defendants  entered  into  the  contract 
in  question?"  And  further,  "if  the  court  is  satisfied  that 
such  an  engagement  was  made,  and  that  on  the  faith  of  it 
defendant  entered  into  the  contract  now  sought  to  be  enforced, 
if  the  plaintiff  fail  to  do  that  which  he  has  undertaken  to  do, 
even  though  it  would  have  been  an  engagement  incapable  of 
being  legally  enforced,  the  court  would  leave  the  plaintiff  to 
such  redress  as  he  would  be  entitled  to  at  law."  And  further, 
"when,  acting  on  the  faith  of  representations  made  as  to 
future  acts  to  be  done  the  parties  have  entered  into  a  contract, 
it  would  not  be  consistent  with  the  doctrines  of  equity  to 
compel  them  to  perform  these  contracts  at  the  instance  of 
those  who  failed  to  perform  engagements  which  they  entered 
into,  and  on  the  faith  of  which  the  contracts  were  made." 
And  the  concluding  part  of  the  opinion  declares :  "  On  the 
whole  I  am  of  opinion  that  it  is  satisfactorily  made  out  that 
the  vendor  induced  the  defendant  to  enter  into  this  contract 
on  the  assurance  that  certain  things  material  to  their  interests 
should  be  done  by  him  ;  and  that  having  failed  in  performing 
what  he  had  engaged  to  do,  his  assignees  are  not  entitled  to 
relief  in  this  court,  so  that  the  bill  must  be  dismissed,  with 
costs." 

In  Powers  agt.  Woodward  (6  Pick.,  206)  it  was  held  also 
that  on  the  purchase  of  land  parol  evidence  was  admissible  to 
show  that  the  principal  inducement  to  the  plaintiff  to  purchase 
was  a  succession  to  the  business  which  had  been  carried  on  in 
the  premises  by  the  grantor,  and  with  which  the  latter  under- 
took to  interfere  (See,  also,  Grenawald  agt.  Meyer,  35  Penn., 
369).  It  might  well  be  presumed  from  the  evidence  that  this 
plaintiff  would  not  have  bought  the  house  which  she  purchased 
from  the  defendant  and  paid  the  consideration  she  gave  for  it, 
had  it  not  been  for  the  representations  made  in  reference  to 
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the  houses  of  which  it  was  one,  if  it  were  necessary  to  pro- 
voke any  such  element ;  but  it  is  not,  because  the  fact  is  found 
that  she  was  induced  by  them  to  make  the  purchase.  It  is  to 
be  presumed,  also,  that  relying  upon  this  assurance  the  plain- 
tiff paid  a  larger  sum  for  the  property  than  she  would  other- 
wise have  paid. 

The  learned  justice,  in  commenting  upon  the  case  of  Tall- 
madge  agt.  Tlie  East  JKiver  Bank  (supra),  observes,  in  his 
opinion  in  regard  to  it,  that  there  is  entirely  absent  from  the 
plaintiff's  claim  what  was  a  special  feature  in  Tallmadge's 
case,  namely,  the  reciprocal  and  mutual  easement,  and,  fur- 
ther, that  the  plaintiff  here  was  placed  under  no  obligation  to 
use  her  house  as  a  private  residence.  If,  however,  the  doc- 
trine declared  in  the  case  just  mentioned  is  to  prevail,  and  we 
assume  that  it  is,  notice  to  her  of  the  character  of  the  defend- 
ant's houses,  and  the  terms  upon  which  they  were  sold,  would 
be  equally  controlling  upon  her  as  upon  Davis  in  the  case 
(supra),  and  upon  the  subsequent  purchasers  as  declared  in 
that  case.  Indeed,  it  seems  to  be  quite  clear  that  if  the  plain- 
tiff had  attempted  to  appropriate  her  house  to  purposes  incon- 
sistent with  the  design  of  the  defendant  in  constructing  it 
and  the  other  houses,  she  could  be  prevented,  on  her  state- 
ment, by  a  just  application  of  the  rule  of  law  now  invoked 
for  her  benefit.  It  must  not  be  forgotten,  in  the  considera- 
tion of  the  question  involved,  however,  that  the  plaintiff's 
house  was  built  with  an  easement  —  a  party- wall  —  and  which, 
consequently,  existed  at  the  time  of  the  negotiations  for,  and 
the  sale  of  it  to  the  plaintiff,  and  which  was  referred  to  in  the 
conveyance  to  her.  Therefore,  as  already  suggested,  it  is  the 
use  of  the  existing  easement  for  purposes  antagonistical  to 
the  expressed  design  of  the  defendant  in  building  the  houses, 
made  patent  by  his  statements  and  representations,  which  is 
complained  of,  and  by  which  the  house  adjoining  the  plain- 
tiff's, to  the  prejudice  of  her  property,  as  shown  by  the  evi- 
dence, was  enlarged,  not  as  a  private  residence,  but  for 
business  purposes,  namely,  as  part  of  a  family  hotel.  "We  do 
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not  wish  to  be  understood,  however,  as  declaring  it  to  be  our 
judgment  that  the  defendant  would  have  no  right  to  build 
upon  the  party-wall,  if  the  object  were  to  enlarge  his  house  as 
a  private  residence.  We  think  the  case  of  Brooks  agt.  Curtis 
(50  N.  J".,  639)  is  decisive  of  that  question  in  his  favor.  Such 
a  use  might  be  in  perfect  harmony  with  the  original  design 
in  the  structure  of  the  houses  and  the  representation  and 
restriction  to  which  reference  has  been  made.  The  enlarge- 
ment of  the  houses  adjoining  the  plaintiff's  premises  was  not 
contemplated  with  any  such  intention  or  for  any  such  purpose, 
according  to  the  findings  of  the  learned  judge  who  presided 
at  the  trial,  but,  as  already  suggested,  was  for  the  purpose  of 
affording  accommodation  for  a  larger  number  of  guests  in  the 
hotel  to  which  the  defendant's  houses  adjoining  had  been 
appropriated. 

"We  do  not  wish  to  be  understood  either  as  declaring  that 
the  defendant  is  under  obligation  to  reform  the  character  of 
the  houses,  other  than  the  one  adjoining  the  plaintiff,  because 
we  think  that  the  changes  which  were  made  prior  to  the  com- 
mencement of  this  action  in  the  other  houses  must  be  regarded 
as  having  been  assented  to  or  acquiesced  in  by  the  plaintiff, 
because  she  allowed  them  to  be  thus  changed  without  objec- 
tion, and  in  equity  must  bear  the  consequences  of  the  altera- 
tions so  made. 

Our  judgment  is,  therefore,  it  appearing  that  plaintiff  did 
not  assent  to  the  use  of  the  party-wall  between  her  and  the 
adjoining  premises  for  the  erection  of  the  additional  stories 
which  were  made  for  business  purposes,  her  right  to  protec- 
tion from  such  a  use  by  the  defendant  exists,  and  in  equity 
and  good  conscience  should  be  enforced ;  and  that  the  learned 
judge  at  the  special  term  erred  in  his  conclusion  of  law 
upon  that  subject.  This  view  renders  the  defendant  liable 
to  the  consequences  of  his  statements  and  representations 
discussed,  which,  as  we  have  seen,  induced  the  plaintiff  to 
purchase. 
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It  follows,  therefore,  that  there  must  be  a  new  trial,  which 
is  ordered,  with  costs  to  abide  the  event. 
BARRETT,  J.,  concurs. 

NOTE. —  The  question  involved  in  the  foregoing  case  seems  to  be  a  very 
close  and  interesting  one,  and  has  been  closely  and  sharply  contested. 
The  case  having  gone  back  for  a  new  trial,  and  there  having  been  such  a 
diversity  of  reasoning  and  comment  upon  the  cases  cited,  we  have  given 
more  space  than  is  our  custom  to  the  arguments  of  counsel,  believing  that 
in  doing  so  we  were  conferring  a  benefit  upon  the  profession. — [REP. 


SUPEEME  COUKT. 

MARIA  SNYDER  agt.  WILLIAM  E.  SNYDER  and  JOHN  CASWELL. 
Right  of  burial —  Right  to  select  the  place  of —  Injunction. 

The  question  as  to  the  right  to  select  the  place  of  burial  of  deceased  must 
be  solved  upon  equitable  grounds.  While  there  is  property  in  the  burial 
lot,  in  the  monuments,  in  the  ornaments  and  decorations  of  the  deceased 
or  his  grave,  there  is  none  in  the  remains  themselves. 

Since  the  common  law  cannot  protect  or  bestow  them  as  property  or 
afford  an  adequate  remedy  in  cases  which  sometimes  occur,  equity  will 
be  invoked  to  grant  such  protection  and  give  such  remedies  as  seem  to 
be  required  by  the  circumstances,  and  are  in  consonance  with  the 
feelings  of  mankind. 

The  person  having  charge  of  the  remains  hold  them  as  a  sacred  trust  for 
the  benefit  of  all  who  may,  from  family  ties  or  friendship,  have  an 
interest  in  them;  in  case  of  a  contention  the  court  should  assume  an 
equitable  jurisdiction  over  the  subject,  somewhat  in  analogy  to  the  care 
and  custody  of  infants,  and  make  such  a  disposition  as  should  seem  to 
be  best  and  right  under  all  the  circumstances. 

In  a  contention  between  the  widow  of  the  deceased  (who  was  his  second 
wife)  and  his  only  son  and  heir  (being  the  child  of  his  first  marriage),  as 
to  the  disposition  of  his  remains  after  taking  into  consideration  all  the 
circumstances : 

Held,  that  the  claim  of  the  son  was  to  be  preferred. 

Schenectady  Special  Term,  September,  1880. 
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MOTION  to  dissolve  injuntion. 

David  Snyder  died  August  2,  1880,  in  the  asylum  for  the 
insane  in  Utica,  of  which  he  was  then  an  inmate.  The 
defendant,  William  E.  Snyder,  is  his  only  son  and  heir,  being 
the  child  of  his  first  marriage.  The  deceased  formerly  resided 
in  Glastonbury,  Connecticut,  was  married  there  in  1840,  and 
continued  to  reside  there  until  1869.  While  there  three 
children  were  born  to  him,  two  of  whom  and  his  first  wife, 
their  mother,  died  and  were  buried  in  a  lot  which  he  purchased 
in  the  cemetery  there.  In  1876  the  said  David  married  the 
plaintiff,  who  was  then  residing  with  her  father  in  the  town 
of  Florida,  Montgomery  county,  where  she  has  since  and  still 
resides.  David  lived  with  her  at  her  father's  for  about  two 
years,  when,  having  been  adjudged  a  lunatic,  a  committee  was 
appointed  of  his  person  and  estate,  and  he  was  removed  to  the 
asylum.  There  is  no  issue  of  the  second  marriage.  His  son 
was  present  at  the  time  of  his  death,  took  charge  of  the 
remains ;  the  funeral  services,  by  consent  of  both  the  widow 
and  son,  were  held  at  the  home  of  the  widow,  she  being  con- 
fined there  by  illness.  The  widow  desired  the  remains  to  be 
buried  in  a  lot  owned  by  her  father  in  the  cemetery  in  the 
village  of  Amsterdam ;  the  son  desired  to  have  them  conveyed 
to  Glastonbury  and  buried  in  the  lot  of  the  deceased  by  the 
side  of  his  first  wife  and  deceased  children.  Two  sisters  of 
the  deceased  united  with  the  son  in  his  request.  The  son  and 
his  codefendant,  a  brother-in-law  of  the  deceased,  were  by 
means  of  superior  force  about  to  place  the  remains  upon  a 
railroad  car  for  the  purpose  of  transportation  to  Glastonbury, 
when  they  were  stayed  by  the  injunction  which  this  motion 
seeks  to  dissolve.  The  deceased  left  no  will. 

W.  L.  Vandenburg,  for  plaintiff. 
P.  J.  Lewis,  for  defendants. 

LANDON,  «/!  —  It  is  asserted  in  many  cases,  following  the 
Roman  law,  that  the  exclusive  right  of  burial  and  the  right  to 
VOL.  LX          47 
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select  the  place  of  burial  rests,  in  the  absence  of  any  testament- 
ary direction  on  the  part  of  the  deceased,  in  the  next  of  kin 
(4  Bradf.  Sur.  R.,  532 ;  3  Edw.  Oh.,  152  ;  Coppers'  case,  58 
How.  Pr.,  55 ;  Tyler's  Ecc.  Law,  sec.  971 ;  Rosseau  agt. 
City  of  Troy,  49  How.  Pr.  492  ;  Wyncoop  agt.  Wyncoop,  42 
Penn.,  293).  For  curious  and  interesting  discussions  and 
notes  to  cases  upon  the  subject,  see  also  notes  to  Moatts  Eng. 
Rep.  (vol.  12,  p.  656),  Pierce  agt.  Proprietors  of  Swan  Point 
Cemetery  (10  R.  I.,  227).  Most  of  the  cases  there  referred 
to  arose  with  respect  to  the  right  to  protect  the  place  where 
the  remains  were  buried,  to  prevent  a  disinterment  or  to  col- 
lect from  the  executors,  husband  or  relative  of  the  deceased 
•the  expenses  of  the  funeral.  In  the  absence  of  a  contention 
prior  to  burial,  as  to  the  right  between  relatives  to  designate 
the  place  of  burial,  .the  broad  doctrine  that  the  right  rests 
exclusively  with  the  next  of  kin  can  hardly  be  considered  as  a 
judicial  exclusion  of  the  right  of  the  widow.  The  words 
"  next  of  kin,"  used  simpliciter,  without  anything  in  the  con- 
text to  indicate  a  different  meaning,  mean  those  of  the 
kindred  or  blood,  excluding  the  widow  (Slosson  agt.  Lynch, 
43  Barb.,  147).  It  is  otherwise  as  to  statutes  in  which  the 
intent  is  plain  that  the  widow  is  included  (Merchants'  Ins.  Co. 
agt.  Hinman,  32  Barb.,  410  ;  Green  agt.  Hudson  R.  R.  R. 
Co.,  32  Barb.,  25).  In  the  Secor  case  (10  Albany  Law 
Journal,  70),  after  the  burial  of  the  deceased  by  the  widow, 
with  the  consent  of  the  son,  the  latter  was  enjoined  from 
removing  the  remains  for  the  purpose  of  interment  in  a  lot  of 
his  own.  It  is  true  that  in  the  case  it  was  remarked  that  the 
wife's  right  of  burial  was  better  than  the  son's,  but  that  was 
not  the  point  involved,  and  the  case  was  well  disposed  of  on  the 
ground  that  the  son  did  not,  at  the  time  of  burial,  dissent.  In 
Pierce  agt.  Proprietors,  &c.  (10  R.  I.,  227),  the  widow,  after 
burial,  was  required  at  the  suit  of  the  son  to  restore  the 
remains  of  her  husband  to  the  burial  lot  in  which  they  had 
been  interred  upon  his  death,  with  her  consent  and  the 
consent  of  his  •children,  and  from  which  she  had  removed 
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them  without  their  consent  for  the  purpose  of  interment 
elsewhere. 

In  Wyncoop  agt.  Wyncoop  (42  Penn.,  293),  the  widow  was 
denied  the  right  to  remove  the  remains  of  her  deceased  hus- 
band from  the  cemetery  in  which  his  relatives  had  interred 
them,  and  this  under  circumstances  of  peculiar  urgency  in  her 
favor.  The  courts  will  intervene  to  protect  the  grave  where 
the  remains  lie,  but  are  slow  to  permit,  against  the  objection 
of  the  relatives,  a  removal  after  they  are  once  buried  (See 
Moatfs  note,  supra). 

It  is  believed  that  this  question  must  be  solved  upon  equi- 
table grounds.  While  there  is  property  in  the  burial  lot,  in 
the  monuments,  in  the  ornaments  and  decorations  of  the 
deceased  or  his  grave,  there  is  none  in  the  remains  themselves. 
Since  the  common  law  cannot  protect  or  bestow  them  as  prop- 
erty, or  afford  an  adequate  remedy  in  cases  which  sometimes 
occur,  equity  has  been  invoked  to  grant  such  protection  and 
give  such  remedies  as  seem  to  be  required  by  the  circumstances, 
and  are  in  consonance  with  the  feelings  of  mankind,  and 
equity  has  assumed  jurisdiction  (Kurtz  agt.  Beattie*  2  Peters, 
566,  584;  Trustees  agt.  Walsh,  57  111.,  363;  Pierce  agt. 
Proprietors,  <&c.  /  Wyncoop  agt.  Wyncoop  /  Rosseau  agt.  City 
of  Troy  ;  Secor's  case,  above  cited,  see  4  Alb.  Law  Jour.,  56 ; 
17  ib.,  258).  In  the  case  of  Pierce  agt.  Proprietors,  &c.,  it 
was  said  that  the  person  having  charge  of  the  remains  held 
them  as  a  sacred  trust  for  the  benefit  of  all  who  may,  from 
family  ties  or  friendship,  have  an  interest  in  them ;  that  in 
case  of  a  contention,  the  court  should  assume  an  equitable 
jurisdiction  over  the  subject,  somewhat  in  analogy  to  the  care 
and  custody  of  infants,  and  make  such  a  disposition  as  should 
seem  to  be  best  and  right  under  all  the  circumstances.  I 
entirely  concur  in  this  view. 

To  lay  down  the  inflexible  rule  that  the  widow  is  to  be  pre- 
ferred to  the  children,  might,  rare  as  such  contentions  are, 
sometimes  result  in  great  harshness  and  outrage.  Adopting 
this  rule,  I  award  the  disposition  of  these  remains  to  the  son, 
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to  the  end  that  they  may  be  buried  in  the  lot  purchased  by  the 
deceased  in  his  lifetime,  near  the  place  of  his  early  residence, 
where  his  first  wife,  and  two  children  by  her,  lie  buried.  He 
had  no  children  by  his  last  wife ;  the  lot  in  which  she  proposes 
to  bury  him  is  her  father's.  It  cannot  now  be  known  whether 
vshe  will  find  her  grave  in  the  same  lot  and  not  by  the  side  of 
another  husband.  It  seems  to  be  more  in  consonance  with 
what  we  may  presume  his  feelings  in  his  rational  moments  to 
have  been,  to  bury  him  by  the  side  of  his  children  and  their 
mother,  rather  than  alone  in  the  lot  of  a  stranger,  and  certainly 
more  in  consonance  with  the  feelings  of  those  who  are  bound 
closest  to  him  by  the  ties  of  blood  and  longest  affection.  I 
mean  to  recognize  the  fact  that  circumstances  may  exist  which 
should  give  the  widow  the  preference  over  the  son,  but  in  this 
case  I  think  the  claim  of  the  son  is  to  be  preferred. 
The  motion  is  granted. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THOMAS  GILMOEE  agt.  JOHN  CALLAHAN, 

justice,  etc. 

Summary  proceedings — District  court  justice  no  jurisdiction  co  remove  tenant 
where  premises  are  not  within  his  district  —  tenant  must  appear  and  object. 

In  landlord  and  tenant  proceedings,  in  the  district  courts,  though  the 
boundaries  of  the  several  judicial  districts  are  within  the  supposed 
judicial  knowledge  of  the  courts,  the  locality  of  the  streets  and  avenues 
and  their  terminii,  and  the  number  of  houses  situated  thereon,  are  not 
matters  of  judicial  notice;  and  unless  the  tenant  appears  and  objects, 
the  proceedings  of  the  justice  are  not  void  for  want  of  jurisdiction, 
though  the  premises  from  which  such  tenant  was  removed  be  not  within 
the  justice's  district. 

First  Department,  General  Term,  February,  1881. 
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CEETIOKABI  to  review  summary  proceedings  under  the  land- 
lord and  tenant  act. 

M.  J.  Kelly,  for  relator. 
Daniel  /Seymour,  for  respondent. 

DAVIS,  P.  J. — The  only  question  in  this  case  is  one  of 
jurisdiction.  It  was  lately  held  by  this  court,  in  The  People 
ex  rel.  Hambrecht  agt.  Campbell  (60  How.,  102),  that  a 
justice  of  a  district  court  of  this  city  has  no  jurisdiction  in 
summary  proceedings  to  dispossess  tenants  under  the  landlord 
and  tenant  act,  unless  the  premises  are  situated  within  his 
district.  The  only  question  left  in  this  case  is,  whether  the 
court  can  take  judicial  cognizance  that  the  premises  from 
which  the  relator  was  removed  (No.  689  First  avenue,  in  the 
city  of  New  York),  are  not  in  the  first  judicial  district  of 
said  city.  The  several  wards  of  the  city  are  civil  divisions  of 
which  courts  are  to  take  judicial  notice  as  of  the  several  towns 
of  the  state  (The  People  agt.  Price,  9  Cow.,  429  ;  Chapman 
agt.  Miller,  6  Hill,  475  ;  Munson  agt.  Gleason,  7  Barb.,  472). 
The  judicial  districts  are  also  civil  divisions  created  by  statute, 
the  boundaries  of  which  are  within  the  supposed  judicial 
knowledge  of  the  courts.  The  first  judicial  district  comprises 
the  first,  second,  third  and  fifth  wards  of  the  city  of  New 
York  (Laws  of  1857,  chap.  344),  and  those  wards  comprise 
the  territory  south  of  a  line  drawn  from  the  Hudson  river, 
through  Canal  street,  Broadway,  Park  row,  Spruce,  Gold  and 
Ferry  streets,  and  Peck  slip  to  the  East  river  (Davies1  Laws 
of  New  York,  261).  There  is  nothing  in  the  return  of  the 
justice,  to  which  alone  we  are  to  look  for  the  facts,  to  show 
that  the  First  avenue  is  not  within  the  first  judicial  district. 
It  is,  of  course,  within  the  personal  knowledge  of  the  several 
justices  of  this  court  that  it  is  not  so  situated ;  but  streets  and 
avenues  are  not  civil  divisions  created  by  statute,  and  their 
locality,  terminii,  and  the  numbers  of  the  houses  situated 
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thereon,  are  not  matters  of  judicial  notice.  It  was  the  busi- 
ness of  the  relator  to  have  shown  distinctly  the  fact  that  the 
premises  from  which  he  was  removed  are  not  within  the  jus- 
tice's jurisdiction.  In  the  absence  of  that  fact,  in  proceedings 
like  this,  the  maxim  of  the  law,  which  presumes  all  official 
acts  to  be  rightfully  done  until  the  contrary  appears,  must 
intervene  to  uphold  judicial  proceedings,  even  in  inferior 
courts.  No  one,  as  it  seems  from  the  return  of  the  justice, 
appeared  upon  the  return  day  of  the  summons  to  make  any 
objection  to  the  jurisdiction  of  the  magistrate ;  and  the  fact 
that  the  territorial  limits  of  his  district  did  not  include  the 
First  avenue,  or  any  portion  of  it,  is  not  brought  to  our  notice 
in  any  judicial  form  whatever.  We  are  of  opinion,  therefore, 
that  the  proceedings  of  the  justice  must  be  affirmed,  and  the 
writ  dismissed,  with  costs. 
BRADY,  J.,  concurs. 

BARRETT,  J.  —  I  concur  in  this  affirmance  of  the  judgment 
for  the  reason  that  the  relator  took  no  objection  in  the  court 
below  to  the  landlord's  affidavit ;  nor,  in  fact,  does  he  except 
to  it  even  now.  His  objection  to  the  jurisdiction  proceeds 
solely  upon  the  fact,  which,  however,  he  alleges  without  proof, 
that  the  premises  are  not  situated  within  the  justice's  judicial 
district.  Upon  that  question  I  entirely  agree  with  my  brother 
that  we  cannot  take  judicial  notice  of  street  and  number.  An 
exception  may  perhaps  be  made  as  to  a  particular  street  which 
is  wholly  embraced  within  the  boundaries  of  wards  created 
and  defined  by  statute.  For  of  the  latter  we  can  take  judicial 
notice  (Armstrong  agt.  Cummings,  20  ffun,  313  ;  The  People 
ex  rel.  Duchardt  agt.  Kelly,  id.,  549).  If  the  tenant  here 
had  appeared  and  objected  to  the  affidavit,  I  should  have  voted 
for  reversal,  for  in  my  judgment  every  jurisdictional  fact 
must  be  stated  in  the  affidavit.  Consequently  the  affidavit 
should  have  shown  upon  its  face  that  the  premises  were  within 
the  first  judicial  district.  And  I  cannot  agree  that  the  ordi- 
nary presumption  in  favor  of  the  regularity  of  official  acts 
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applies  to  such  statutory  proceedings  as  these  (where  the  juris- 
diction is  special  and  limited),  at  least  to  the  extent  indicated 
by  the  presiding  justice.  The  effect  of  the  rule  suggested  on 
that  head  would  be  to  reverse  the  order  of  things  and  to 
require  the  tenant  to  furnish  the  justice  with  proof  of  his 
want  of  jurisdiction. 


SUPKEME  COUKT. 

ABEL  CKOOK,  receiver,  &c.,  agt.  HELEN  FINDLEY  and  JOHN 
C.  WINTERS. 

Receiver  —  supplementary  proceedings — payment  of  judgment  by  debtor  does 
not  ipso  facto  discharge  receiver. 

The  payment  of  a  judgment  by  the  debtor,  after  the  appointment  of  a 
receiver  in  supplementary  proceedings,  does  not  ipso  facto  discharge 
the  receiver.  The  receiver  may  have  a  claim  for  expenses  incurred  in 
the  exercise  of  his  authority,  which  may  be  required  to  be  paid  before 
the  property  held  by  him  can  be  taken  out  of  his  possession. 

Special  Term  December,  1880. 

MOTION  to  restrain  a  receiver  appointed  by  the  marine  court 
from  selling  cartain  market  stands,  upon  the  ground,  among 
others,  that  the  judgment  in  the  action  in  which  the  receiver 
had  been  appointed  in  supplementary  proceedings  had  been 
satisfied. 

Wm.  H.  Secor,  for  Mrs.  Findley. 
E.  Yenni,  for  debtor,  A.  C.  Davis. 
Chauncey  Shaffer,  for  Receiver. 

DANIELS,  J. —  The  payment  of  the  amount  imposed  upon 
"Winters  as  judgment  debtor,  for  his  disobedience  of  the  order 
of  the  marine  court  and  his  interference  with  the  property 
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included  in  the  receivership,  does  not,  of  course,  entitle  him- 
self or  the  defendant  Findley  to  a  stay  of  the  receiver's  pro- 
ceedings. For  he  shows  that  he  has  claims  for  expenses 
incurred  in  the  exercise  of  his  authority  which  may  still  be 
required  to  be  paid  before  the  debtor,  or  the  property  claimed 
to  be  owned  by  him,  can  be  taken  out  of  the  receiver's  posses- 
sion. Whether  all  the  lawful  demands  which  he  may  be 
warranted  in  asserting  have  been  satisfied,  and  the  receiver's 
authority  for  that  reason  has  come  to  an  end,  is  a  subject  over 
which  the  marine  court  which  appointed  the  receiver  would 
seem  to  have  the  appropriate  jurisdiction.  To  that  tribunal 
the  application  to  be  relieved  from  the  further  exercise  of  his 
authority  should  properly  be  made.  The  interest  in  the  prop- 
erty which  the  receiver  has  advertised  for  sale  is  that  only  of 
the  judgment  debtor,  and  it  is  stated  to  be  "  the  right,  title 
and  interest  of  John  C.  Winters  and  John  Arcularius,  in  and 
to  the  market  stands,  fixtures  and  permits."  If  the  defendant 
Findley  owns  or  has  any  interest  in  that  property,  it  is  not 
included  nor  proposed  to  be  sold  by  this  notice.  She  can  in 
no  way  be  injured  by  the  sale  of  the  title  of  these  other  per- 
sons and  for  that  reason  has  no  interest  in  delaying  or  pre- 
venting it.  The  proceeding  can  in  no  way  whatever  affect 
her,  and  for  that  reason  her  present  application  cannot  be 
allowed  to  succeed,  even  if  it  can  be  regularly  heard  here. 
Then  the  property  appears  to  be  of  that  peculiar  nature  as 
renders  a  sale  of  it  proper  to  avoid  a  complete  consumption 
of  its  value  by  the  accumulating  expenses  resulting  from  its 
present  condition.  It  is  perishable,  as  it  appears  at  present  to 
be,  and  should  be  converted  into  money,  and  the  proceeds  to 
be  held  subject  to  the  result  of  the  present  contest  concerning 
the  title.  If  the  bond  of  the  receiver  should  be  enlarged,  the 
marine  court  is  the  proper  tribunal  to  direct  that  to  be  done. 
The  motion  now  before  this  court  will  be  denied. 

On  a  motion  subsequently  made  in  the  marine  court,  under 
the  suggestion  contained  in  the  preceding  opinion :  "  1.  To 
cancel  the  judgment  of  record;  and  2.  To  discharge  the 
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receivership."  McAoAM,  J.,  held  :  "  1.  That  the  payment  of 
the  judgment  to  the  sheriff  (as  part  of  the  debtor's  fine  for 
contempt),  and  the  return  by  that  officer,  indorsed  upon  the 
warrant  of  commitment,  to  the  clerk  of  the  marine  court, 
accompanied  by  the  money  collected,  operated  as  a  valid  .pay- 
ment of  the  judgment,  and  that  the  defendant  was  entitled,  as 
of  course,  to  have  the  same  satisfied  of  record.  2.  That  such 
satisfaction  was  not  ipso  facto  a  discharge  of  the  receivership, 
although  it,  like  the  discontinuance  of  an  action,  put  an  end 
to  the  litigation  (2  Barb.  Chy.,  471),  and  entitle  the  debtor  to 
an  order  discharging  the  receiver  from  his  trust  upon  payment 
of  his  lawful  charges  (2  Daniel's  Chy.  Pr.  \±ih  ed.~\,  1764). 
3.  That  until  formally  discharged  the  receiver  holds  title,  as 
before,  to  any  property  in  his  hand,  his  possession  being  that 
of  the  court.  4.  The  receiver  was  thereupon  directed  to  dis- 
continue two  actions  which  were  pending,  to  the  end  that  his 
accounts  might  be  passed,  his  fees  taxed,  the  receivership 
closed  and  the  property  returned  (See  12  Hun,  585,  and  cases 
cited*)." 


SUPEEME  COURT. 

THE  PEOPLE  ex  rel.  JOHN  MURPHY  agt.  STEPHEN  B.  FRENCH 
et  al.,  composing  the  board  of  police  of  the  city  of  New 
York. 

New  York  (city  of)  —  Police  board — their  power  as  to  dismissal  of  a  member 

ofthefoi^ce. 

The  relator,  a  policeman,  having  been  convicted  by  the  police  board 
upon  a  charge  of  receiving  sums  of  money  on  several  occasions  from 
the  keepers  of  a  house  of  prostitution  as  an  inducement  for  allowing 
certain  privileges,  was  dismissed  from  the  force : 

Held,  that  under  the  law  of  1873,  giving  the  board  power  to  dismiss  any 

member  on  his  conviction  of  a  legal  offense  or  neglect  of  duty,  or  any 

conduct  injurious  to  the  public  welfare,  or  immoral  conduct  or  conduct 

unbecoming  an  officer,  though  the  relator  could  have  been  convicted 
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and  punished  for  the  offense,  yet  it  was  not  necessary  to  await  a  con- 
viction in  a  court  of  criminal  jurisdiction  before  instituting  the  inquiry. 
There  being  evidence  to  uphold  the  judgment  of  the  board,  and  no  rule 
of  law  having  been  violated,  the  judgment  should  not  be  disturbed. 

Special  Term,  February,  1881. 

WRIT  of  certiorari  to  review  the  removal  of  the  relator  from 
the  police  force. 

John  D.  Townsend,  for  relator. 
William  C.  Whitney,  opposed. 

VAN  VORST,  J.  —  By  the  Laws  of  1873,  chapter  335,  section 
5,  the  board  of  police  have  power,  in  its  discretion,  to  dismiss 
from  the  force  any  member  thereof,  on  his  conviction  of  any 
legal  offense  or  neglect  of  duty,  or  violation  of  rules,  or 
neglect  or  disobedience  of  orders,  or  any  conduct  injurious  to 
the  public  peace  or  welfare,  or  immoral  conduct,  or  conduct 
unbecoming  an  officer. 

It  cannot  be  questioned  for  a  moment  that  the  offense 
charged  against  the  relator,  a  member  of  the  force,  of  receiv- 
ing sums  of  money  on  several  occasions  from  the  keeper  of  a 
house  of  prostitution  as  an  inducement  for  allowing  certain 
privileges  in  connection  with  the  maintenance  of  such  a  house, 
involved  him  in  immoral  conduct  unbecoming  an  officer.  It 
was  also,  under  the  rules  governing  the  force,  a  neglect  of 
duty  and  clearly  injurious  to  the  public  welfare.  If  such  con- 
duct could  be  tolerated  it  would  lead  to  the  demoralization  of 
the  entire  police  force  and  make  it  a  bane  rather  than  instru- 
ment of  security.  It  is  quite  likely  that  a  member  guilty  of 
such  practices  could,  in  some  legal  proceeding  in  the  courts, 
have  been,  upon  trial,  convicted  and  punished  for  the  offense. 
But  it  cannot  be  necessary,  as  is  urged  by  the  counsel  for  the 
relator,  for  the  board  of  police  to  await  a  conviction  for  the 
offense  in  a  court  of  criminal  jurisdiction  before  instituting  an 
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inquiry  into  the  alleged  misconduct,  and  if  it  should  be  estab- 
lished, by  evidence,  to  its  satisfaction,  it  would  be  its  duty  to 
dismiss  the  offender.  A  conviction  of  a  member  of  the  force 
of  a  legal  offense  is  a  ground  of  removal,  and  also  in  its  dis- 
cretion, the  board  may  remove  for  any  neglect  of  duty  or  con- 
duct unbecoming  an  officer,  although  such  misconduct  might 
not  amount  to  an  offense  punishable  in  the  criminal  courts. 

It  is  urged  by  the  learned  counsel  for  the  relator,  that  the 
proof  adduced  before  the  board  was  insufficient  to  justify  a 
removal,  and  the  evidence,  as  well  as  the  character  of  the  wit- 
nesses in  support  of  the  charges,  has  been  subjected  to  fair 
criticism. 

It  must  needs  be  that  the  witnesses  to  such  a  transaction 
would  be  of  a  questionable  character.  Persons  of  known 
respectability  would  not  be  likely  to  be  witnesses  of  such  acts 
as  are  imputed  to  the  relator.  The  relator,  under  oath,  denies 
the  accusation.  Several  persons  have  also  testified  to  the  good 
character  of  the  relator.  And  one  cannot  but  regret  the  neces- 
sity for  his  dismissal  from  the  service.  But  the  fact  of  the 
payment  to  and  receipt  by  him  of  the  money  for  the  purposes 
above  mentioned,  is  distinctly  sworn  to  by  the  party  who  paid 
it,  and  her  evidence  is  corroborated  by  the  testimony  of  two 
other  persons. 

It  is  quite  true  that  some  persons,  who  are  alleged  by  the 
principal  witness  to  have  been  present  when  the  money  was 
paid  to  the  relator,  have  denied  any  such  occurrence.  But 
these  latter  witnesses  are  open  to  the  same  criticism  bestowed 
upon  the  witnesses  called  to  sustain  the  charges.  I  cannot  say 
that  there  was  no  evidence  to  uphold  the  judgment  of  the 
board.  On  the  other  hand  there  was  evidence.  The  matter 
was  contested.  The  board  of  police  was  the  proper  body, 
under  the  law,  to  pass  upon  the  evidence,  and  to  determine 
the  truth  amid  conflicting  statements. 

I  do  not  think  that  I  would  be  justified  in  substituting  my 
judgment  for  that  of  the  police  commissioners,  who  seem  to 
have  carefully  and  patiently  investigated  the  charges,  and  have 
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had  the  advantage  of  personally  seeing  and  examining  the 
witnesses. 

The  removal  seems  to  have  secured  the  concurrence  of  all 
the  commissioners  who  were  present  at  the  investigation. 
They  acted  under  the  responsibility  of  their  office,  and  unless 
there  was  no  evidence  to  uphold  their  judgment,  or  some 
rule  of  law  had  been  violated,  their  judgment  should  not  be 
disturbed. 

The  certiorari  should  be  quashed,  and  the  proceedings  of 
the  commissioners  sustained. 


K  Y.  MAKIKE  COUKT. 
OWEN  PKENTISS  agt.  MORTIMER  LIVINGSTON  et  al. 

Substitution  of  attorneys  —  when  and  on  what  terms  ordered — Extent  of 

attorney's  lien. 

The  attorney  has  a  lien  upon  the  papers  in  the  suit,  which  cannot  be 
divested  without  payment,  but  he  has  no  lien  upon  the  client,  and  can- 
not prevent  him  from  employing  another  attorney  to  represent  him. 
Where  motion  was  made  by  defendants  for  substitution  of  a  new  attorney : 
Held,  that  the  motion  should  be  granted  ;  but  if  the  defendants  desire  the 
papers  in  the  possession  of  their  attorney  they  must  first  discharge  his 
lien.     If  this  relief  is  not  insisted  upon  the  order  for  substitution  must 
provide  that  the  taxable  costs  in  the  action  to  the  present  time  (if  col- 
lected upon  a  favorable  termination  of  the  action)  be  paid  to  the  present 
attorney  of  the  defendants,  to  whom  they  equitably  belong. 

Special  Term,  February,  1881. 

MOTION  for  substitution  of  new  attorney  for  defendants. 
It.  W.  Townsend,  for  motion. 
John  Livingston,  opposed. 
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McADAM,  J.  —  The  defendants  desire  to  change  their  attor- 
ney ;  this  they  have  an  undoubted  right  to  do.  Any  employer 
may  remove  his  employe  at  any  time,  and  the  only  redress 
the  latter  has  is  his  remedy  for  wrongful  discharge.  It  is 
necessary  for  me  to  consider  only  the  legal  questions  which 
arise  upon  this  motion,  and  I  do  not  propose  to  enter  into  a 
discussion  of  the  family  differences  between  the  defendants 
and  their  attorney.  With  these  unpleasan  tries  I  have  noth- 
ing, whatever,  to  do.  The  attorney  has  a  lien  upon  the  papers 
which  cannot  be  divested  without  payment,  but  he  has  no  lien 
upon  the  client,  and  cannot  prevent  him  from  employing 
another  attorney  to  represent  him,  for,  as  was  said  by  Lord 
ELDEN,  in  Commerell  agt.  Poynton  (1  Swanst.,  1),  "  a  solic- 
itor cannot  by  virtue  of  his  lien  prevent  the  king's  subjects 
from  obtaining  justice."  The  motion  for  a  substitution  will, 
therefore,  be  granted.  If  the  defendants  desire  the  papers 
in  the  possession  of  their  attorney  they  must  first  discharge 
his  lien,  and  a  reference  will  be  ordered  to  ascertain  and  fix 
its  amount.  If  this  relief  is  not  insisted  upon  the  order  for 
substitution  must  provide  that  the  taxable  costs  in  the  action 
to  the  present  time  (if  collected  upon  a  favorable  termination 
of  the  action)  be  paid  to  the  present  attorney  of  the  defend- 
ants, to  whom  they  equitably  belong  (See  re  Paschall.  10 
Wall,  V.  S.  •£.,  483).  Settle  order  on  two  days'  notice. 
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N.  Y.  COMMON  PLEAS. 

BENNY  AUERBACH  agt.  THE  NEW  YORK  CENTRAL  AND  HUD- 
SON RIVER  RAILROAD  COMPANY. 

Railroads — Right  of  company  to  limit  time  in  which  ticket  shatt  be  used—' 
How  far  passenger  bound  by  such  limitation. 

The  holder  of  a  limited  ticket,  bearing  an  agreement  upon  its  face  that  it 
was  good  only  between  the  date  of  its  purchase  and  the  end  of  the  day 
designated  by  the  punch  mark  on  its  margin,  is  not  entitled  to  use  such 
ticket  after  the  expiration  of  such  date,  if  it  be  the  fault  of  the 
passenger  that  the  ticket  has  expired  before  he  has  arrived  at  his 
distinction. 

General  Term,  January,  1881. 

Before  C.   P.   DALY,    Ch.   J. ;    J.   F.   DALY   and  VAN 

HOESEN,  JJ. 

A,  Blumenstiel,  for  plaintiff. 
Frank  Loomis,  for  defendant. 

VAN  HOESEN,  J.  —  The  ticket  which  the  plaintiff  bought  at 
St.  Louis  on  September  21,  1877,  bears  upon  its  face  the  fol- 
lowing words  :  The  holder  hereof,  in  consideration  of  the 
reduced  rate  at  which  this  ticket  is  sold,  agrees  with  the 
respective  companies  over  whose  road  such  holder  is  to  be 
carried  to  use  the  same  on  or  before  the  date  as  canceled  by 
punch  on  the  margin  of  this  contract  ticket ;  and  the  holder 
hereof  failing  to  comply  with  this  agreement,  either  of  said 
companies  may  refuse  to  accept  this  ticket,  or  any  coupons 
thereof,  and  demand  a  full  regular  fare,  which  the  holder 
agrees  to  pay.  The  date  on  the  margin  which  was  canceled 
by  the  punch  was  September  26, 1877.  The  ticket  was,  there- 
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for,  a  limited  ticket,  which  was  good  between  the  date  of  its 
purchase  and  the  end  of  the  day  designated  by  the  punch 
mark  on  its  margin,  but  not  good  after  that  time.  The  words 
are  clear  and  unambiguous,  and  they  expressly  say  that  the 
ticket  was  to  be  used  on  or  before  the  twenty-sixth  day  of 
September,  and  that  the  company  might  reject  the  ticket  and 
demand  full  fare  from  the  passenger  if  it  were  not  so  used. 
Giving  to  the  language  the  construction  which  would  natu- 
rally be  placed  upon  it,  it  seems  plain  that  the  ticket  could  not  be 
used  on  the  twenty-seventh  of  September.  It  is  said,  however, 
that  the  words  ought  not  to  be  construed  so  as  to  make  the 
ticket,  which  was  good  at  the  beginning,  bad  if  the  train 
should  not  arrive  at  the  end  of  the  day  named  in  the  margin. 
Such  a  construction  is  said  to  be  unreasonable.  It  is  not 
unreasonable,  if  such  be  the  import  of  the  language  of  the 
ticket.  Is  it  not  quite  as  unreasonable  to  allow  a  passenger 
with  a  limited  ticket,  which  declares  that  it  shall  not  be  good 
after  a  certain  date,  to  enter  the  cars  five  minutes  before  mid- 
night of  the  day  specified  and  then  begin  a  journey  that  may  not 
end  for  three  or  four  days  afterward.  The  running  of  trains, 
as  everybody  knows,  is  regulated  by  time  tables,  and  a  person 
about  to  purchase  a  ticket  may  always  ascertain  the  time  ordi- 
narily taken  by  the  cars  to  arrive  at  a  given  point.  He  may, 
if  he  chooses,  know  at  what  time  it  will  be  necessary  for  him 
to  start  in  order  to  reach  his  destination  ^before  his  ticket,  if 
it  be  limited  as  to  time,  had  expired.  If  he  delays  his 
departure,  or  if  for  purposes  of  his  own  he  leaves  the  train 
and  breaks  up  his  journey,  so  that  the  day  designated  by  his 
ticket  as  the  limit  beyond  which  it  will  not  be  accepted  has 
passed  before  his  travel  is  at  an  end,  he  ought  not  to  complain 
if  the  railroad  company  do  exactly  what  the  ticket  declares  it 
may  do — reject  the  ticket  and  collect  the  fare  anew.  The  case 
is  different  when  he  begins  his  journey  in  time  to  reach  his 
destination  in  the  usual  course  of  travel,  before  the  expira- 
tion of  the  limit  fixed  by  the  ticket,  but  is  prevented  by 
delays  occurring  upon  the  railroad  from  finishing  it  in  the 
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lifetime  of  the  ticket.  In  such  a  case  he  may,  without  regard 
to  the  limit,  travel  upon  the  ticket  to  the  point  for  which  he 
bought  it.  In  short,  if  it  be  the  fault  of  the  passenger  that 
the  ticket  has  expired  before  he  has  arrived  at  his  destination, 
he  must  bear  the  loss  and  pay  the  regular  fare ;  but  if  his 
failure  to  reach  the  point  for  which  the  ticket  was  bought  is 
imputable  to  the  railway  company,  he  is  entitled  to  use  the 
ticket,  though  the  time  for  which  it  is  limited  has  passed. 

In  the  case  before  us  there  is  nothing  to  show  that  there 
was  any  delay  on  the  part  of  the  company.  On  the  contrary, 
it  appears  that  the  plaintiff  himself  was  responsible  for  his 
failure  to  arrive  in  New  York  before  the  ticket  expired.  On 
the  afternoon  of  the  twenty-sixth,  the  last  day  on  which, 
according  to  its  terms,  the  ticket  could  be  used,  he  took  the 
cars  at  Rochester  to  come  to  New  York.  His  ticket  was 
accepted  by  the  company  as  good  and  sufficient  for  the  twenty- 
sixth,  and  he  traveled  upon  it  until  he  arrived  at  Hudson, 
which  he  did  at  three  o'clock  in  the  morning  of  the  twenty- 
seventh.  The  conductor  then  said  that  the  ticket  had  expired 
at  midnight,  and  that  as  the  twenty-seventh  of  September  had 
come  the  plaintiff  must  pay  his  fare  to  New  York.  This  the 
plaintiff  would  not  do,  and  he  was,  thereupon,  without 
unnecessary  violence  put  off  the  train. 

I  think  that  he  was  rightfully  put  off,  and  that  the  judg- 
ment should  be  affirmed,  with  costs. 
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SUPREME  COURT. 
JAMES  F.  MAHON  agt.  ALBERT  B.  SMITH  and  others. 

Deed  of  settlement  in  consideration  of  a  wife's  relinquishment  of  Tier  dower 
right  in  real  estate  —  Release  of  wife's  claims  of  dower  good  consideration 
to  sustain  the  trust — Assignment  of  husband's  interest,  in  his  lifetime,  is 
a  breach  of  deed  of  settlement. 

Pascal  B.  Smith  .and  his  wife  Harriet  executed  a  deed  of  settlement 
whereby  $15,000  (the  proceeds  of  real  estate  conveyed  by  Mr.  Smith, 
the  dower  right  in  which  the  wife  released,  and  agreed  to  relinquish 
her  like  interest  in  all  other  real  estate  which  her  husband  owned  or 
might  thereafter  acquire)  was  transferred  to  a  trustee  to  pay  the  income 
to  the  wife  during  the  joint  lives  of  husband  and  wife,  and,  upon  the 
death  of  either,  to  pay  the  income  to  the  survivor  for  life;  and,  after  the 
death  of  both,  to  pay  the  principal  sum,  one-half  to  such  persons  as 
each  respectively  should  direct  by  will,  or  in  case  of  either  or  both 
dying  intestate,  then  the  share  of  such  intestate  to  go  to  his  or  her 
personal  representatives : 

Held,  sustaining  a  demurrer  to  the  complaint  as  not  stating  a  cause  of 
action,  in  a  suit  to  recover  Mr.  Smith's  interest,  after  his  death,  under 
an  assignment  of  such  interest  made  by  him  in  his  lifetime,  that  the 
wife's  release  of  her  claims  of  dower  was  a  good  consideration  to  sus- 
tain the  trust,  and  that  the  said  assignment  is  a  breach  of  the  deed  of 
settlement. 

Held,  that  Mr.  Smith  having  parted  with  all  his  interest  in  the  fund  and 
dedicated  it  to  the  uses  and  purposes  of  the  settlement,  and  failed  to 
exercise  the  right  he  reserved,  the  fund  must  go  in  the  direction  which 
the  deed  gives  it. 

Special  Term,  December,  1880. 
DEMURRER  to  complaint. 
A.  Pond,  for  demurrer. 
Clifford  A.  H.  Bartlett,  opposed. 

YAN  YORST,  J.  —  The  intentions  of  the  parties  who  created 
the  deed  of  settlement  in  this  case  are  disclosed  in  words  clear 
and  unambiguous. 
YOL.  LX          49 
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The  moneys  the  subject  of  the  trust,  and  which  were  by 
the  deed  fully  disposed  of,  were  the  proceeds  of  real  estate 
conveyed  by  Pascal  B.  Smith,  in  which  his  wife  Harriet  had 
an  inchoate  right  of  dower.  She  released  her  dower  right  in 
that  real  estate,  and  agreed  to  relinquish  her  like  interest  in 
all  other  real  estate  which  her  husband  owned,  or  which  he 
might  thereafter  acquire ;  and  in  consideration  of  such  release 
and  agreement  on  her  part,  the  deed  of  settlement  was  exe- 
cuted by  herself,  her  husband  and  the  trustee  who  was  to 
hold  the  fund.  This  release  of  her  claims  of  dower  was  a 
good  and  valuable  consideration  for  the  disposition  made  by 
her  husband  of  all  his  interest  in  the  fund,  and  of  his  obliga- 
tions, expressed  in  the  writing,  with  respect  thereto.  Dower 
is  valuable  right  and  is  highly  favored  (Simar  agt.  Canaday, 
53  N.  Y.,  303,  per  FOLGER,  J.).  By  this  deed  Pascal  B. 
Smith  assigned  and  transferred  to  Cabrary  Morris,  and  his 
successors,  all  his  interest  in  the  principal  sum  of  $15,000  and 
the  income  thereof,  in  trust,  to  pay  the  income  to  Harriet 
Smith  during  the  joint  lives  of  the  husband  and  wife,  and 
upon  the  death  of  either  to  pay  the  income  to  the  survivor 
for  life,  and,  after  the  death  of  both,  to  pay  oae-half  of  the 
principal  sum  to  such  persons  as  Harriet  Smith  should  by  her 
last  will  and  testament  direct ;  and  in  case  she  should  have 
left  no  will,  then  to  the  personal  representatives  of  the  said 
Harriet  Smith ;  and  to  pay  the  other  half  of  the  principal 
sum  to  such  person  as  Pascal  B.  Smith  should  by  his  last  will 
direct,  or  in  case  of  his  death  without  leaving  a  will,  then  to 
the  personal  representatives  of  Pascal  B.  Smith. 

The  instrument  then  provides  for  the  security  of  the  invest- 
ment of  the  fund  by  the  trustee,  and  contains  in  substance  a 
prohibition  against  the  change  of  investment  without  the  con- 
sent of  all  the  parties. 

The  intention  of  these  parties,  husband  and  wife,  with 
respect  to  this  fund,  separated  and  set  apart  and  sedulously 
guarded,  and  in  which  each  had  an  interest,  is  quite  plain, 
only  is  the  income  disposed  of  during  the  life  of  each, 
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but  the  principal  sura  after  their  deaths  in  the  event  that 
they  died  intestate.  And  this  result  was  reached  through  the 
solemn  agreement  of  the  parties  themselves.  Any  attempted 
disposition  made  by  either  party  to  an  instrument  of  this 
nature  in  opposition  to  its  terms  would  be  to  defeat  it. 

The  wife  might  willingly  agree  that  her  husband  should 
dispose  of  a  portion  of  the  principal  of  this  fund  by  a  last 
will,  in  the  natural  expectation  that  those  who  had  claims 
upon  his  bounty,  as  offspring  of  the  marriage,  would  be  cared 
for  in  such  disposition ;  but  if  he  failed  to  make  such  testa- 
mentary disposition  the  desired  result  would  be  reached 
through  an  administration  by  his  personal  representatives 
under  the  statutes  concerning  distribution. 

I  am,  therefore,  of  the  opinion  that  the  assignment  made 
by  Pascal  B.  Smith,  in  his  lifetime,  to  the  plaintiff,  of  his 
interest  in  the  fund,  is  a  breach  of  the  deed  of  settlement. 
It  is  in  direct  opposition  to  the  letter  and  spirit  of  the  instru- 
ment. When  the  deed  provides  that  the  husband  may  dis- 
pose at  his  death  of  a  part  of  the  fund  in  a  particular  manner, 
and  in  the  event  of  his  failure  to  make  such  disposition  the 
fund  shall  go  in  a  certain  direction,  he  cannot  defeat  the  gift 
over  by  the  assertion  of  a  right  to  dispose  of  it  in  a  way  and 
to  a  person  not  contemplated  by  the  deed. 

There  is  nothing  upon  which  the  assignment,  through 
which  the  plaintiff  claims,  can  operate  in  law  or  equity,  as 
Pascal  B.  Smith  had  parted  with  all  his  interest  in  the  fund, 
and  dedicated  it  to  the  uses  and  purposes  of  the  settlement, 
reserving  to  himself,  however,  a  certain  right  which  he  has 
failed  to  exercise,  and  the  funds  must  go  in  the  direction 
which  the  deed  gives  it.  Had  Pascal  B.  Smith  disposed  of 
his  interest  by  last  will  and  testament,  executed  either  before 
or  after  the  assignment  to  the  plaintiff,  the  legatee  must  have 
taken  the  property ;  and  this  shows  that  the  assignment  can 
interpose  no  valid  obstacle  to  the  claim  of  the  personal  repre- 
sentatives. 

It  does  not  seem  to  me  to  be  necessary  to  support  by 
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authority  a  proposition  so  clearly  in  accord  with  natural 
justice,  and  which  rests  upon  good  faith  in  maintaining  the 
stipulation  in  deeds  of  this  character.  The  learned  counsel 
for  the  plaintiff  has  been  careful  to  cite  many  cases  which 
bear  more  or  less  upon  the  general  question,  but  none  of  them 
sanctions  an  act  in  opposition  to  the  terms  of  such  a  deed. 
As  the  objection  above  indicated  is  fundamental  and  disposes 
of  the  plaintiff's  right,  it  is  not  deemed  necessary  to  consider 
the  other  grounds  discussed  by  the  learned  counsel  for  the 
defendant.  As  the  complaint  does  not  disclose  facts  sufficient 
to  constitute  a  cause  of  action,  there  must  be  judgment  for  the 
defendant  on  the  demurrer. 


SUPKEME  COURT. 

DARIUS  MILLER  et  al.,  appellants,   agt.   ELMORE  A.  KENT, 
impleaded,  &c.,  respondents. 

Bill  of  particulars — wJien  should  be  ordered. 

A  broker  who  is  the  agent  of  his  client  is,  and  ought  to  be,  required  to 
show  fully  and  specifically  each  item  of  the  account  which  he  charges 
against  his  client. 

"Each  of  the  parties  to  such  an  account  is  entitled  to  know  and  to  have 
presented  to  him,  when  a  demand  is  made  for  a  loss  supposed  or  real, 
the  items  which  make  up  such  loss,  and  to  be  given  an  opportunity  not 
only  to  inspect  and  ascertain  the  correctness  of  the  same,  but  to  con- 
trovert such  items  whenever  it  becomes  necessary. 

First  Department,  General  Term,  October,  1880. 
Before  DAVIS,  P.  J.,  BRADY  and  BARRETT,  JJ. 

THIS  is  an  appeal  from  an  order  at  special  term  denying 
plaintiffs'  motion  for  a  further  bill  of  particulars.  The 
learned  justice  admitted  plaintiffs'  right  to  a  bill  of  particu- 
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lars  of  defendant's  counter-claim  in  the  opinion,  but  denied 
the  right  in  the  order,  as  he  subsequently  settled  it.  This 
reconsideration  and  change  of  his  decision  was  because  defend- 
ant's counsel  cited  Hoff  agt.  Pentz  (1  Abb.  N.  C.,  288). 
Plaintiff's  appeal  is  from  "  each  and  every  part  of  said  order." 
The  following  clause  in  said  order,  to  wit,  "  and  it  appearing, 
and  not  being  controverted,  that  the  bill  of  particulars 
already  served  contains  all  the  items  of  the  account  stated 
alleged  as  a  counter-claim,"  is  a  recital  which  the  papers  in 
the  case  clearly  controvert.  The  action  is  brought  to  compel 
the  defendants  to  account  to  plaintiffs  for  the  profits  on  cer- 
tain extensive  purchases  and  sales  of  lard  which  defendants, 
as  commission  brokers,  made  for  plaintiffs  and  others,  from 
August  1,  1879,  to  January  16,  1880,  under  an  agreement 
signed  by  all  the  defendants,  who  were  to  share  the  profits 
and  losses  according  to  prescribed  rules  of  division.  The 
defendants  Kent  and  Poole  were  originally  parties  to  that 
agreement,  but  subsequently  withdrew  therefrom  and  acted 
solely  in  the  relation  of  brokers  to  the  plaintiffs  and  the  other 
defendants.  Defendants  have  refused  to  furnish  any  accounts 
to  plaintiffs  whatever,  and  judgment  is  asked  for  an  account- 
ing. Defendants  Kent  and  Poole,  in  their  answer,  admit  the 
agreement,  but  deny  every  other  allegation  in  the  complaint, 
"  except  that  large  quantities  of  lard  were  bought  and  sold 
under  said  agreement."  They  also  claim  that  plaintiffs  were 
not  entitled  to  an  accounting  when  the  action  was  begun. 
They  further  allege  that  "  after  the  beginning  of  this  action  " 
defendants  rendered  to  plaintiffs  an  account  in  which 
plaintiffs'  firm  was  found  justly  indebted  to  the  said  firm  of 
E.  A.  Kent  &  Company  in  a  large  sum,  to  wit,  $11,586.29, 
which  sum  said  plaintiffs  then  and  there  promised  and  agreed 
to  pay  said  E.  A.  Kent  &  Company."  Plaintiffs'  reply  denies 
'any  accounting  whatever.  The  affidavit  of  plaintiffs  show 
that  they  had  been  trying,  since  October  first,  to  get  some 
information  of  these  purchases  and  sales,  but  they  could 
obtain  nothing  more  definite  than  "  Ex.  B."  The  affidavit 
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further  states  the  series  of  motions,  discontinuances,  frivolous 
demurrers  and  other  tactics  whereby  defendants  have  post- 
poned giving  plaintiffs  this  information.  The  affidavit  further 
shows  that  this  information  was  sought  by  examining  defend- 
ant before  trial.  That  after  defendant  had  secured  a  further 
delay  by  appeal,  he,  by  his  evasive  answers,  still  conceals 
this  information  from  the  plaintiffs.  By  the  defendants' 
examination,  it  appears  that  they  profess  to  be  unable  to  give 
this  information  without  their  books ;  that  they  refused  to 
look  at  their  books  to  get  the  information ;  they  refused  to 
bring  them  into  court  under  subpoena;  that  some  of  their 
books  were  in  Chicago;  that  even  if  they  did  look  at  the 
books,  their  knowledge  of  practical  book-keeping  was  so  lim- 
ited that  they  couldn't  give  the  information.  Defendant  in 
an  affidavit  read  in  opposition  to  plaintiff's  demand  for  par- 
ticulars says :  "  That  plaintiff's  proportionate  share  is  correctly 
set  forth  in  the  '  bill  of  particulars  as  served.'  "  Exhibit  B." 
But  this  bill  of  particulars  which  he  calls  an  account  stated, 
was  rendered  after  the  commencement  of  this  action,  and 
contains  no  items  or  particulars  whatsoever.  His  counsel 
evidently  served  it  in  the  form  of  an  account  stated,  so  as  to 
invoke  the  authority  of  Hof  agt.  Pents,  to  defeat  plaintiffs 
in  obtaining  a  bill  of  particulars.  The  allegation  by  defendant 
in  his  answer  of  an  account  stated  and  settled,  and  that  plain- 
tiff promised  to  pay  the  balance,  was  reckless  and  unscrupulous 
in  the  extreme.  For  he  admits  that  he  did  not  serve  it  till 
after  the  action  was  begun,  in  which  he  was  charged  with  gross 
fraud.  His  attorney's  object  in  securing  such  an  answer  from 
defendant  appears  by  the  following  clause  in  his  affidavit :  "  I 
believe  the  bill  of  particulars  of  defendant's  counter-claim  is 
good  and  sufficient  in  law,  being  a  copy  of  an  account  stated, 
which  he  pleads,"  and  he  quotes  Hoff  agt.  Pentz  in  support  of 
his  position.  These  affidavits  are  substantially  the  same  as 
were  before  this  Court  on  defendant's  appeal  from  the  order 
requiring  him  to  be  examined  before  trial.  In  the  opinion  of 
Ch.  J.  DAVIS,  in  affirming  that  order,  he  used  the  following 
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language  (59  How.  Pr.,  325) :  "  The  plaintiffs  show  to  our 
satisfaction  that  they  could  not  get  such  an  account  of  the 
transactions  of  the  defendants,  alleged  to  have  been  made  on 
their  behalf,  as  they  were  clearly  entitled  to.  A  commission 
merchant  or  broker  has  no  right  to  conceal  from  his  customer 
any  portion  of  his  business  and  dealings  in  relation  to  the 
property  alleged  to  have  been  bought  and  sold ;  and  where 
he  withholds  the  fullest  information  on  that  subject,  the  right 
to  examination  before  trial  in  an  action  brought  to  recover 
alleged  profits,  or  to  adjust  the  unsettled  accounts,  should  be 
fully  accorded.  "We  are  not  at  all  satisfied  with  the  good 
faith  of  the  alleged  proffers  of  the  examination  of  the  defend- 
ant's books,  &c.  The  disingenuousness  of  the  attempt  thus 
to  defeat  the  examination  of  defendant  as  a  witness  must 
have  struck  the  court  below  as  it  does  this  court."  The  peru- 
sal of  defendant's  testimony  taken  under  that  order  will,  we 
think,  strengthen  and  confirm  the  suspicions  of  this  court  as 
to  the  disingenuousness  of  defendants. 

Adolphus  D.  Pape,  for  appellants. 

I.  Plaintiff  is  entitled  to  this  information  as  a  matter  of 
right  (Miller  agt.  Kent,  59  How.  Pr.,  325). 

II.  The  only  provision  under  which   this  right  can  be 
enforced  is  section  531  of  Code.     The  examination  of  defend- 
ant  proves  that  this    right   cannot   be    enforced   against   a 
disingenuous  and  unscrupulous  party  under  section  870.    The 
last  clause  of  section  531  is  very  broad  :  "  The  court  may,  in 
any  case,  direct  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party." 

III.  The  office  of  a  bill  of  particulars  is  to  apprise  a  party 
of  the  specific  claims  of  his  adversary,  so  as  to  further  justice 
and  to  prevent  surprise  at  the  trial.     Chief  justice  SHAW,  in 
a  leading  case,  said  that  wherever  justice  could  not  be  done 
on  the  trial  without  the  information  to  be  obtained  by  a  bill 
of  particulars,  the  court  could  direct  such  information  to  be 
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reasonably  furnished  (Commonwealth  agt.  Snelling,  15  Pick., 
321).  The  cases  of  Johnson  agt.  Mallory  (2  Rob.,  684)  and 
Vischer  agt.  Conant  (4  Cow.,  396)  support  the  right  to  a  bill 
of  particulars,  with  dates  and  specifications  so  "  as  to  enable 
defendant  to  meet  the  charges." 

IY.  This  is  pre-eminently  a  case  in  which  the  plaintiffs  are 
entitled  to  particulars. 

V.  The  fact  that  the  applicant  for  the  bill  of  particulars  is 
the  plaintiff  cannot  defeat  this  right.     The  provision  is  broad 
enough  to  cover  this.     It  says  "  a  bill  of  particulars  for  the 
claim    of    either    party  may  be    ordered   delivered  to  the 
adverse  party. "     A  "  claim  "  as  here  used  is  not  necessarily  a 
demand  for  affirmative  relief.     It  means  "  all  causes  of  action 
and  all  grounds  of  defense,  the  pleaded  stories  of  both  par- 
ties, pleas  of  confession  and  avoidance,  no  less  than  com- 
plaints and  counter-claims."     The  above  is  the  language  of 
the  general  term,  common  pleas,  in  case  of  Orvis  agt.  Jen- 
nings (6  Daly,  447). 

VI.  The  order  should  be  reversed,  and  defendants,  Kent  & 
Co.,  required  to  furnish  a  full  bill  of  particulars,  as  required 
in  order  to  show  cause. 

L.  A.  Gould,  for  respondents. 

I.  The  fourth  paragraph  of  the  complaint,  among  other 
things,  avers  that  the  firm  of  Kent  &  Co.,  "  did  buy  and  sell 
under  said  agreement  large  amounts  of  lard  ; "  defendant  Kent 
in  the  second  paragraph  of  his  answer  "  denies  the  averments 
contained  in  the  fourth  (and  other)  paragraphs  of  the  com- 
plaint," except  this  one  of  the  purchase  and  sale  of  large 
quantities  of  lard.  Appellant  seeks  to  compel  defendant  Kent 
to  furnish  a  verified  bill  of  particulars  of  the  large  quantities 
of  lard  which  Kent  does  not  deny  were  bought  and  sold  as 
plaintiff  alleges  in  his  complaint.  Section  531  of  the  Code 
provides :  "  The  court  may,  in  any  case,  direct  a  bill  of  par- 
ticulars of  the  claim  of  either  party  to  be  delivered  to  the 
adverse  party."  These  "  large  quantities  of  lard  bought  and 
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sold "  form  no  part  of  defendant's  claim ;  this  statement  is 
set  forth  as  part  of  plaintiffs'  cause  of  action.  The  defendant 
Kent  simply  singles  out  and  excepts  this  averment  from  his 
denial  of  the  other  statements  of  the  complaint.  "  The  use 
of  a  bill  of  particulars  is  to  apprise  a  party  of  the  specific 
demands  of  his  adversary"  (People  agt.  Monroe  Com.  Pleas, 
4:  Wend.,  200 ;  Matthews  agt.  Hubbard,  4T  N.  Y.,  425).  "  It 
is  regarded  as  an  amplification  of  the  pleading  to  which  it 
relates  "  (Melvain  agt.  Wood,  3  Keys,  533-536).  Now,  this 
is  no  part  of  the  claim  of  Kent  &  Co.,  but  it  is  a  part  of 
plaintiff's  demand,  and  the  court  has  no  power  to  compel  Kent 
&  Co.  to  furnish  the  plaintiffs  a  bill  of  particulars  of  plain- 
tiffs' claim.  Plaintiffs  ask  an  accounting.  Should  an  account- 
ing be  decreed  them,  according  to  the  uniform  practice, 
defendant's  firm  will  be  required  to  produce  and  verify  a  full 
account  of  these  transactions ;  plaintiffs  will  have  ample 
opportunity  to  surcharge  or  falsify  the  same,  and  the  account 
will  be  finally  settled  by  decree. 

II.  The  remaining  branch  of  the  motion  is  for  a  bill  of 
particulars  which  "  shall  contain  a  particular  account  of  the 
matters  and  transactions  referred  to  in  the  fourth  section  of 
said  answer,  upon  which  he  claims  that  the  sum  of  $11,586.29 
is  due  from  plaintiffs  to  said  firm."  But  this  counter-claim 
pleaded  is  upon  an  account  stated.  At  special  term  in  this 
department  Mr.  justice  LAWRENCE  held  that  "  the  court  cannot 
require  a  further  or  more  particular  account  after  service  of 
an  account  stated  alleged  in  the  pleading.  An  account  stated 
cannot  be  altered,"  In  Goings  agt.  Patten  (1  Daly,  168),  the 
court  very  properly  held  that  the  defendant  might  join  in  his 
pleading  an  account  stated  *  *  *  and  a  claim  upon  an 
open  account  in  case  the  proof  of  stating  and  settling  the 
account  should  fail ;  but  if  he  declines  to  furnish  the  items 
of  the  open  account,  if  demanded,  he  must  be  presumed  to 
elect  to  rely  upon  his  plea  of  an  account  stated  alone.  Here, 
respondent  relies  upon  the  account  stated  solely ;  he  pleads 
nothing  else,  and  desires  to  offer  no  other  proof  at  the  trial  to 
VOL.  LX  50 
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sustain  his  counter-claim  ;  appellant,  therefore,  cannot  be  sur- 
prised ;  he  knows  every  item  of  respondent's  claim.  If  defend- 
ant fails  to  prove  the  stating  and  settling  of  the  account  he 
would  wholly  fail  upon  this  issue ;  if  he  does  prove  it  he  will 
succeed  irrespective  of  original  items. 

PER  CORIAM.  —  We  see  no  good  reason  why  the  bill  of  par- 
ticulars should  not  have  been  ordered.  A  broker,  who  is  the 
agent  of  his  client,  is  and  ought  to  be  required  to  show  fully 
and  specifically  each  item  of  the  account  which  he  charges 
against  his  client.  In  this  case  nothing  is  furnished  but  a 
gross  sum  amounting  to  $7,724.19,  with  which  the  plaintiff  is 
charged  as  his  share  of  the  losses  upon  the  purchases  and 
sales  of  lard,  on  a  joint  account  between  the  plaintiffs  and 
others,  under  a  contract  described  in  the  affidavit.  Each  of 
the  parties  to  such  an  account  is  entitled  to  know  and  to  have 
presented  to  him,  when  a  demand  is  made  for  a  loss  supposed 
or  real,  the  items  which  make  up  such  loss,  and  to  be  given  an 
opportunity  not  only  to  inspect  and  ascertain  the  correctness 
of  the  same,  but  to  controvert  such  items  whenever  it  becomes 
necessary. 

The  order  appealed  from  should  be  reversed,  and  an  order 
entered  requiring  the  service  of  a  bill  of  particulars. 
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SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  LONG 
ISLAND  RAILROAD  COMPANY  and  THE  ATLANTIC  AVENUE 
RAILROAD  COMPANY  OF  BROOKLYN. 

Railroads  —  Right  of  defendants  to  use  steam  power  upon  Atlantic  avenue  in 
the  dty  of  Brooklyn  —  Constitutional  law. 

The  Long  Island  Railroad  Company  was  incorporated  April  24,  1834 
(chap.  178,  Laws  of  1834),  and  by  virtue  of  an  act  of  the  legislature, 
passed  April  2,  1836  (chap.  94,  Laws  of  1836),  it,  on  the  first  day  of 
December,  1836,  leased  a  road  belonging  to  the  Brooklyn  and  Jamaica 
Railroad  Company,  a  corporation  formed  under  chapter  256  of  Laws  of 
1834.  Until  the  consummation  of  the  proceedings  had  under  and  in 
pursuance  of  chapter  484  of  Laws  of  1 859,  the  Brooklyn  and  Jamaica 
railroad  and  its  lessee,  the  Long  Island  Railroad  Company,  had  a  right 
to  operate  a  railroad  by  steam  over  and  upon  lands,  the  principal  part 
of  which  is  now  Atlantic  avenue,  in  the  city  of  Brooklyn.  "When  the 
act  of  1859  was  passed,  the  defendant,  "  The  Long  Island  Railroad 
Company,"  reached  the  East  river  by  a  tunnel  under  the  surface  of 
Atlantic  avenue.  The  act  of  1859  (chap.  484,  Laws  of  1859)  was 
entitled  "An  act  to  provide  for  the  closing  of  the  entrances  of  the 
tunnel  of  the  Long  Island  Railroad  Company  in  the  city  of  Brooklyn, 
and  restoring  said  street  to  its  proper  grade,  and  for  the  relinquishment 
by  said  company  of  its  right  to  use  steam  power  within  said  city."  The 
provisions  of  this  act  were  substantially  carried  out.  The  agreement 
of  the  commissioners  appointed  under  the  act  of  1859,  providing  for 
the  closing  of  the  tunnel  and  the  surrender  of  the  right  to  use  steam 
upon  the  avenue,  was  with  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany, who,  as  the  lease  originally  executed  by  them  to  the  Long 
Island  Railroad  had  been  surrendered,  are  styled  therein  "  the  assignees 
of  the  Long  Island  Railroad  Company,  within  the  true  meaning  and 
intent  of  both  the  said  acts,"  to  wit,  the  said  act  of  1859,  and  another 
relating  to  the  same  subject,  passed  March  23,  I860.  The  contract 
required  the  tunnel  to  be  closed,  and  the  various  things  done  which 
the  law  of  1859  enjoined,  and  the  Brooklyn  and  Jamaica  Railroad 
Company  relinquished  "  its  right  to  use  steam  within  the  corporation 
limits  of  the  city  of  Brooklyn,"  and  agreed  that  "  steam  power  shall  not 
be  used  or  permitted  upon  its  road,  or  any  part  thereof,  within  the  limits 
of  the  city  of  Brooklyn,"  after  the  happening  of  an  event  specified  in 
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the  agreement.  To  this  contract  the  Long  Island  Railroad  assented, 
"so  far  as  it  has  any  right  so  to  do,  and  so  far  as  it  has  any  interest 
therein."  The  compensation  which  the  Brooklyn  and  Jamaica  Rail- 
road Company  received  under  this  agreement  was  $125,000,  which  was 
levied  upon  a  district  prescribed  by  the  said  act  of  1859,  and  which 
was  supposed  to  be  specially  benefited  by  the  abandonment  of  the 
use  of  steam  power  upon  Atlantic  avenue.  On  April  5,  1855,  the 
Brooklyn  and  Jamaica  Railroad  Company  executed  to  Samuel  Willetts, 
Robert  Ray  and  Alexander  Hamilton,  Jr.,  as  trustees,  a  mortgage  to 
secure  its  bonds  to  the  amount  of  $100,000.  This  mortgage  covered  all 
its  property,  including  that  leased  to  the  Long  Island  Railroad  Com- 
pany. On  the  21st  of  March,  1872,  a  decree  of  sale  (in  a  suit  to  fore- 
close this  mortgage)  was  made,  such  sale  to  be  "  subject  to  a  certain 
agreement  or  release  made  between  the  Brooklyn  and  Jamaica  Railroad 
and  the  Long  Island  Railroad  Company,  dated  April,  1860  "  (it  being  an 
agreement  between  those  two  companies,  and  not  the  one  between  the 
Brooklyn  and  Jamaica  Railroad  Company  and  the  commissioners 
appointed  under  the  act  of  1859),  "  and  subject  also  to  the  provi- 
sions of  the  act  of  1859,"  and  subject  also  to  the  provisions  of  a 
certain  other  act  passed  April  16,  1860,  entitled  "An  act  authorizing 
the  Brooklyn  Central  and  the  Brooklyn  and  Jamaica  Railroad  Com- 
panies to  consolidate,  and  continue  their  roads  so  far  as  such  pro- 
visions of  said  acts  relate  to  the  closing  of  the  tunnel  in  Atlantic  street, 
in  the  city  of  Brooklyn,  and  the  relinquishment  of  steam  power  within  the 
limits  of  said  city."  Under  this  decree  of  foreclosure  the  property  of 
the  Brooklyn  and  Jamaica  Railroad  was  sold,  and  one  William  Rich- 
ardson became  the  purchaser,  the  property  being  bought  subject  to  the 
condition  contained  in  the  decree.  On  the  29th  day  of  April,  1872,  in 
pursuance  of  the  act,  entitled  "An  act  to  authorize  the  formation  of 
railroad  corporations  and  to  regulate  the  same,"  passed  April  2,  1850, 
a  railroad  corporation  was  formed  under  the  name  of  "  The  Atlantic 
Avenue  Railroad  Company  of  Brooklyn. "  To  this  corporation,  on  the 
28th  day  of  February,  1874,  William  Richardson,  the  purchaser  at  the 
foreclosure  sale,  conveyed  the  property  bought  thereat,  and  which  in 
the  deed  is  described  as  "all  and  singular  the  railroad  of  the  Brooklyn 
and  Jamaica  Railroad  Company,  extending  from  its  commencement  at 
the  ferry  at  the  foot  of  Atlantic  street,  in  the  city  of  Brooklyn,  in  Kings 
county,  to  its  termination  in  the  village  and  town  of  Jamaica,  in  the 
county  of  Queens,  including  all  its  appendages  and  the  depot  lots  in 
the  village  of  Bedford,  and  the  right  to  construct  branches  to  Flushing 
or  Flatbush,  as  secured  to  the  said  The  Brooklyn  and  Jamaica  Railroad 
Company  by  their  act  of  incorporation."  On  the  26th  of  March,  1877, 
the  Atlantic  Avenue  Railroad  Company  leased  to  the  Long  Island 
Railroad  Company,  "  its  successors  and  assigns,  all  the  railroad  of  the 
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party  of  the  first  part,  extending  from  its  eastern  terminus  in  the  village 
of  Jamaica,  westward  to  the  city  line  of  the  city  of  Brooklyn  in  Atlantic 
avenue,  and  thence  along  said  avenue  to  a  point  in  Atlantic  avenue  in 
the  city  of  Brooklyn,  250  feet  east  of  the  easterly  line  of  Flatbush 
avenue,  said  250  feet  to  be  measured  along  a  line  in  the  centre  of 
Atlantic  avenue,"  and  also  sundry  other  property  as  is  in  the  lease 
specially  provided.  By  chapter  187  of  the  Laws  of  1876,  it  was 
declared  "it  shall  be  lawful  for  the  Atlantic  Avenue  Railroad  Com- 
pany of  Brooklyn,  and  for  the  Long  Island  Railroad  Company,  as 
lessee  from  the  Atlantic  Avenue  Railroad  Company  of  Brooklyn, 
of  that  part  of  the  railroad  of  said  Atlantic  Railroad  Company 
which  extends  from  the  junction  of  Atlantic  and  Flatbush  avenues, 
in  the  city  of  Brooklyn,  eastwardly  along  said  Atlantic  avenue, 
to  the  city  line,  to  run  cars  over  said  railroad,  upon  Atlantic  avenue, 
from  the  city  line  of  Brooklyn  to  Flatbush  avenue,  by  steam  power, 
subject  to  such  rules  and  regulations  as  to  rate  of  speed  and  public 
safety  "  as  from  time  to  time  the  common  council  of  the  city  of  Brook- 
lyn may  prescribe."  Under  this  law  the  defendants  were,  when  this 
suit  was  commenced,  adapting  and  changing  the  horse  railroad  track 
to  that  of  a  steam  railway,  and  are  now  propelling  cars  thereon  by 
steam.  Against  this  the  plaintiffs  ask  an  injunction,  because,  as  they 
allege,  by  the  acts  closing  the  Atlantic  tunnel,  and  the  agreements 
thereunder,  the  defendant,  the  Long  Island  Railroad  Company,  has 
agreed  never  to  run  cars  propelled  by  steam  over  such  route,  and  that 
the  property  was  purchased  at  mortgage  foreclosure  sale  charged  with 
such  a  prohibition  ;  and  also  because,  as  is  claimed,  the  act  of  1876  is 
unconstitutional : 

Held,  first,  that  the  Long  Island  Railroad  Company  has  not  made  any 
agreement  or  promise  obligating  itself  not  to  use  steam  either  upon 
Atlantic  avenue  or  elsewhere. 

.Second.  As  the  decree  in  the  foreclosure  suit  provided  that  the  sale  was 
subject  to  the  provisions  of  the  agreement  between  the  two  companies, 
and  as  such  agreement  only  obligated  the  Brooklyn  and  Jamaica  Rail- 
road Company  to  the  Long  Island  Railroad  Company  not  to  use  steam 
cars  upon  the  avenue,  which  agreement  was  for  its  own  benefit,  and  as 
it  had  not  bound  itself  to  any  one  in  the  same  direction,  it  follows 
that  when  the  Long  Island  Railroad  Company  acquired  title  to  the  road- 
way there  was  no  prohibition  as  to  them  preventing  a  legislative  license 
for  the  use  of  steam  power  thereon.  The  Long  Island  Railroad  Com- 
pany cannot  be  bound  by  the  provision  in  the  mortgage  foreclosure 
decree,  because  the  contract  was  to  and  with  it,  and  not  by  it. 

Third.  As  to  the  other  exceptions  and  reservations  contained  in  the  decree 
of  foreclosure  —  relating  to  the  acts  under  which  the  tunnel  was 
closed  —  nothing  therein  contained  prevented  these  defendants,  or  either 
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of  them,  from  acquiring  a  future  right  to  use  steam  upon  the  avenue. 
The  surrender  of  a  right  existing  by  its  owner  is  no  covenant  against  a 
future  acquirement  thereof,  any  more  than  a  sale  of  present  interest  in 
any  property  or  business  is  an  agreement  against  a  future  repurchase. 

Fourth.  That  no  contract  whatever  existed  by  force  of  the  act  of  1859 
preventing  the  state  in  the  future  from  conferring  the  right  to  use  steam 
on  Atlantic  avenue,  Brooklyn,  upon  the  defendants.  Nor  can  one 
legislature  by  a  law  deprive  a  succeeding  one,  in  a  matter  of  public 
policy,  from  changing  or  altering  the  enactment. 

Fifth.  That  no  agreement  has  been  made  either  with  the  people,  the  city 
of  Brooklyn  or  the  owners  of  the  property  in  the  district  taxed  under 
the  act  of  1859,  which  will  justify  the  maintenance  of  this  action. 

Sixth.  That  a  railroad  corporation  cannot,  by  contract,  when  no  statute 
authorizes  it  so  to  do,  bind  itself  to  a  particular  mode  of  propelling 
power,  regardless  of  the  interests  of  the  people,  which  may  require  it 
to  adopt  a  different  one. 

Seventh.  The  statute  (Laws  of  1876,  chap.  187)  under  which  the  defend- 
ants claim  the  right  to  use  steam  upon  the  avenue,  is  not  obnoxious  to 
section  1  of  article  14  of  the  Constitution  of  the  United  States,  declaring, 
among  other  things,  that  no  state  can  "  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,"  nor  to  section  6  of  article  1  of 
the  Constitution  of  this  state,  which  likewise  provides  that  "no person 
shall  *  *  *  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.*' 

Eighth.  That  when,  as  against  the  owners  of  the  land,  the  right  to  oper- 
ate a  railroad  has  been  acquired,  the  mode  of  such  use,  whether  by 
steamor  otherwise,  is  a  matter  within  legislative  control,  and  in  regu- 
lating such  use,  no  right  of  property  is  infringed  upon,  to  which  the 
above  cited  provisions  from  the  federal  and  state  Constitutions  are 
applicable. 

Ninth.  That  the  act  (Laws  of  1876,  chap.  187)  is  not  unconstitutional  under 
section  18  of  article  3  of  the  Constitution,  which  prohibits  the  legislature 
from  passing  "  a  private  or  local  bill  *  *  *  granting 
to  any  corporation,  association  or  individual  the  right  to  lay  down 
railroad  tracks;"  or  "granting  to  any  private  corporation,  associa- 
tion or  individual  any  exclusive  privilege,  immunity  or  franchise 
whatever. " 

The  act  of  1876  confers  "no  right  to  lay  down  railroad  tracks."  The 
privilege  so  to  do  was  one  already  enjoyed  by  both  defendants  as  already 
existing  railroad  corporations.  The  act  gave  legislative  permission  to 
use  steam  as  a  motive  power  on  railroad  tracks  already  constructed,  the 
right  to  relay  and  repair  which  was  an  incident  to  the  original  grant. 
Such  a  legislative  permission  to  an  existing  corporation  is  not  covered 
by  the  above  constitutional  provision. 
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Nor  do  the  defendants  obtain  under  the  law  an  "  exclusive  privilege  "  or 
"  franchise."  The  prohibition  is  to  a  grant  which  in  words  is  exclusive. 
It  may  be  true  that  conferring  upon  A.  authority  to  do  an  act,  may 
practically  prohibit  B.  from  doing  the  same  thing,  because  the  latter 
may  be  unwilling  to  compete  with  the  former;  but  so  long  as  B.  is  loft 
free  to  act,  and  nothing  has  been  done  which,  if  valid,  would  enable 
A.  to  enjoin  B.,  because  he  (A.)  has  an  exclusive  right,  the  provision  in 
the  Constitution  is  not  violated. 

Tenth.  That  if  there  is  a  defect  in  the  title  to  any  of  the  land  occupied 
by  the  defendants,  such  defect  does  not  justify  this  action,  but  each 
owner  of  the  land  wrongfully  held  must  seek  his  remedy  by  suit 
brought  in  his  own  name. 

Albany  Circuit  and  Special  Term,  June,  1880. 
Simon  Sterne  and  Samuel  Hand,  for  plaintiff. 
E.  B.  Hinsdale  and  B.  F.  Tracy,  for  defendants. 

WESTBROOK,  J.  —  The  relief  asked  in  this  action  is  to  per- 
petually enjoin  the  defendants  from  using  Atlantic  avenue, 
in  Brooklyn,  for  the  purposes  of  a  steam  railway,  and  the 
cause  is  brought  to  a  hearing  upon  pleadings  and  proofs, 
a  part  of  the  evidence  having  been  taken  in  court  and  a  part 
before  a  referee.  Such  pleadings  and  proofs  are  contained  in 
two  printed  volumes,  the  one  of  902  pages  and  the  other  of 
637  pages;  and  if  a  decision  has  been  somewhat  delayed, 
counsel  will  remember  that  the  cause  was  submitted  for  their 
accommodation  during  a  recess  of  court,  with  the  explanation 
of  an  accumulation  of  older  cases  which  would  be  disposed 
of  before  this  could  be  considered. 

The  Long  Island  Railroad  Company  was  incorporated 
April  24, 1834  (chapter  178,  Laws  of  1834) ;  and  by  virtue  of 
an  act  of  the  legislature  of  this  state,  passed  April  2,  1836 
(chapter  94  of  Laws  of  1836),  it,  on  the  1st  day  of  Decem- 
ber, 1836,  leased  a  road  belonging  to  the  Brooklyn  and 
Jamaica  Railroad  Company,  a  corporation  formed  under  chap- 
ter 256  of  the  Laws  of  1834. 
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Upon  the  consideration  of  this  case,  it  will  be  assumed 
that,  until  the  consummation  of  the  proceedings  had  under 
and  in  pursuance  of  chapter  484  of  the  Laws  of  1859,  the 
Brooklyn  and  Jamaica  Railroad,  and  its  lessee,  the  Long 
Island  Railroad  Company,  had  a  right  to  operate  a  railroad 
by  steam  over  and  upon  lands,  the  principal  part  of  which 
is  now  Atlantic  avenue,  in  the  city  of  Brooklyn.  This  has 
been  so  held  in  two  cases,  the  one  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  New  York  (Miller 
agt.  1 he  Long  Island  Railroad  Company),  decided  by  judge 
BLATCHFORD,  and  the  other  in  this  court  (Barnes  agt.  The 
Atlantic  Avenue  Railroad  Company  of  Brooklyn,  and  The 
Long  Island  Railroad  Company),  decided  by  judge  GILBERT  ; 
and  as  early  as  the  year  1850  the  right  of  the  defendant,  the 
Long  Island  Railroad  Company,  to  occupy  a  part  of  Atlantic 
avenue  for  railway  purposes  was  affirmed  (Plant  agt.  Long 
Island  Railroad  Company,  10  Barb.,  26  ;  see,  also,  Dunham 
agt.  Williams,  37  N.  Y.,  51,  and  especially  page  254).  The 
road  had,  prior  to  such  act,  been  so  used  for  many  years,  and 
if  any  technical  defect  exists  in  the  title  of  any  part  of  the 
railway  bed  or  property  occupied  by  them,  the  right  of  the 
true  owner  or  owners  thereof,  if  not  lost  by  lapse  of  time, 
must  be  enforced  by  them  as  individuals,  and  such  defect  of 
title  furnishes  no  ground  for  the  maintenance  of  this  action 
by  the  people,  the  alleged  basis  of  which  is  the  creation  by 
the  defendants  of  a  public  nuisance. 

When  the  act  of  1859  was  passed  the  defendant,  "  The 
Long  Island  Railroad  Company,"  reached  the  East  river  by 
a  tunnel  under  the  surface  of  Atlantic  avenue.  The  act  of 
1859,  to  which  reference  has  just  been  made,  was  entitled 
(chapter  484,  Laws  of  1859)  "An  act  to  provide  for  the 
closing  of  the  entrances  of  the  tunnel  of  the  Long  Island 
Railroad  Company  in  the  city  of  Brooklyn,  and  restoring  said 
street  to  its  proper  grade,  and  for  the  relinquishment  by  said 
company  of  its  right  to  use  steam  power  within  said  city." 
The  method  of  accomplishing  the  objects  set  forth  in  the  title 
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of  the  law  was  as  follows :  A  territory,  the  property  in  which 
was  to  be  assessed  to  accomplish  its  purposes,  was  defined. 
The  common  council  of  the  city  of  Brooklyn,  on  the  petition 
of  a  majority  of  the  owners  of  the  land  in  such  district,  were 
required  to  apply  to  the  supreme  court  for  the  appointment 
of  three  commissioners,  whose  duty  it  was  declared  to  be  "  to 
enter  into  a  contract,  in  writing,  with  the  Long  Island  Rail- 
road Company,  or  its  assigns,  that  they  shall  close  the 
entrances  of  the  tunnel  in  Atlantic  street  in  the  city  of  Brook- 
lyn, and  restore  and  regulate  the  same  to  the  proper  grade, 
and  also  for  the  relinquishment  by  said  company  and  its 
assigns  of  the  right  to  use  steam  power  within  said  city ;"  and 
also  obligating  the  said  company  or  its  assigns  to  construct  a 
surface  railroad  upon  said  street,  and  to  run  horse  cars  for  the 
transportation  of  freight  and  passengers  between  the  South 
Ferry  at  the  East  river  and  the  city  line  at  East  New  York, 
then  connecting  with  steam  cars  at  the  times  and  in  the  man- 
ner as  are  in  the  act  specified.  The  Long  Island  Railroad 
Company  was  also  to  be  obligated  by  the  agreement,  to  be 
made  under  the  act,  to  make  sundry  improvements  upon  the 
streets  occupied  by  them,  and  the  commissioners  were  directed 
to  assess  upon  the  property  within  the  district  designated  in 
the  law  a  sum  not  exceeding  $130,000,  no  more  than  $125,000 
of  which  was  to  be  paid  to  "  The  Long  Island  Railroad  Com- 
pany or  its  assigns  *  *  as  compensation  for  the  compli- 
ance with  such  contract,  and  the  surrender  of  the  right  of 
said  company,  and  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany to  use  steam  within  the  city  limits,"  and  a  sum  not 
exceeding  $5,000  "  to  cover  all  the  expenses  of  collecting  the 
same  and  executing  this  commission." 

The  provisions  of  this  act  were  substantially  carried  out. 
The  Long  Island  Railroad  Company  surrendered  its  lease  to 
the  Brooklyn  and  Jamaica  Railroad  company,  and  also  all  its 
rights  in  and  to  the  tunnel,  and  to  the  compensation  provided 
for  by  the  law,  and  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany on  its  part  agreed  with  the  Long  Island  Railroad  that 
VOL.  LX  51 
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"  the  use  of  steam  power  shall  cease  upon  the  present  or  any 
future  track  of  the  Brooklyn  and  Jamaica  Railroad  Company, 
its  successors  or  assigns,  or  any  persons  or  corporations  claim- 
ing under  it,  or  using  its  tracks  or  lands,  within  the  limits  of 
said  city;  and  that  no  steam-engine  or  locomotive  shall  be  at 
any  time  hereafter  used,  or  suffered  or  permitted  by  the 
Brooklyn  and  Jamaica  Railroad  Company  within  the  said 
city  limits,  or  by  its  successors  or  assigns,  or  any  persons  or 
corporations  claiming  under  them  ;  and  that  the  said  Brooklyn 
and  Jamaica  Railroad  Company,  its  successors  and  assigns, 
shall  and  will  insert  in  any  conveyance,  grant  or  demise  of 
their  said  road  or  franchises,  a  covenant  to  the  same  effect  by 
the  grantee,  in  such  form  that  it  shall  enure  to  the  benefit  of 
the  Long  Island  Railroad  tJomp^any,  its  successors  or  assigns  ; 
•and  it  is  expressly  understood  that  the  said  Long  Island  Rail- 
road Company  shall,  in  case  of  any  attempt  to  use  steam,  in 
-violation  of  the  agreements  herein  contained,  be  entitled  in  its 
•own  name  to  have  an  injunction  against  its  use,  and  to  have 
the  covenants  of  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany herein  contained  specifically  enforced." 

The  agreement  of  the  commissioners  appointed  under  the 
act  of  1859,  providing  for  the  losing  of  the  tunnel  and  the 
surrender  of  the  right  to  use  steam  upon  the  avenue,  was 
with  the  Brooklyn  and  Jamaica  Railroad  Company,  who  are 
styled  therein  "the  assignees  of  the  Long  Island  Railroad 
Company,  within  the  true  meaning  and  intent  of  both  the 
said  acts,"  to  wit,  the  said  act  of  1859,  and  another  relating 
to  the  same  subject,  passed  March  23,  1860.  The  contract 
required  the  tunnel  to  be  closed,  and  the  various  things  done 
which  the  law  of  1859  enjoined,  and  the  Brooklyn  and 
Jamaica  Railroad  Company  relinquished  "its  right  to  use 
steam  within  the  corporation  limits  of  the  city  of  Brooklyn," 
and  agreed  that  "  steam  power  shall  not  be  used  or  permitted 
upon  its  road,  or  any  part  thereof,  within  the  limits  of  the 
city  of  Brooklyn, "  after  the  happening  of  an  event  specified 
iin  the  agreement.  The  consideration  paid  to  the  Brooklyn 
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and  Jamaica  Railroad  Company  for  the  surrender  of  its 
rights  was  the  assignment  to  it  of  the  assessment  upon  the 
property  made  upon  the  district  designated  in  the  act  of 
1859,  from  which  it  was  to  receive  $125,000.  To  this  con- 
tract the  Long  Island  Railroad  Company  assented,  "  so  far  as 
it  has  any  right  so  to  do,  and  so  far  as  it  has  any  interest 
therein,"  by  the  insertion  of  a  clause  to  that  effect  in  the 
agreement  between  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany and  such  commissioners,  and  by  signing  said  agreement 
through  its  then  president,  William  E.  Morris. 

On  April  5, 1855,  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany executed  to  Samuel  Willetts,  Robert  Ray  and  Alexander 
Hamilton,  Jr.,  as  trustees,  a  mortgage  to  secure  its  bonds  to 
the  amount  of  $100,000.  ^This  mortgage  covered  all  its 
property,  including  that  leased  to  the  Long  Island  Railroad 
Company.  A  suit  to  foreclose  this  mortgage  was  instituted 
in  this  court,  to  which  the  Long  Island  Railroad  Company  was 
a  party,  and  served  an  answer,  in  which  was  set  out  the  sur- 
render of  its  lease  to  the  Brooklyn  and  Jamaica  Railroad,  and 
the  various  contracts  and  agreements  made  under  the  aforesaid 
act  of  1859,  and  which  have  been  hereinbefore  detailed. 

On  the  21st  day  of  March,  1872,  a  decree  of  sale  in  the 
foreclosure  action  was  made,  such  sale  to  be  "  subject  to  a 
certain  agreement  or  release  made  between  the  Brooklyn  and 
Jamaica  Railroad  and  the  Long  Island  company,  dated  April, 
1860  "  (it  being  the  same  agreement  the  provisions  of  which 
have  been  recited  in  this  opinion),  "  and  subject  also  to  the 
provisions  of  an  act  of  the  legislature  of  the  state  of  New 
York,  passed  April  19,  1859,  entitled"  (the  title  is  given  in 
full),  "  and  subject,  also,  to  the  provisions  of  a  certain  other 
act  of  said  legislature,  passed  April  16, 1860,  entitled  'An  act 
authorizing  the  Brooklyn  Central  and  the  Brooklyn  and 
Jamaica  Railroad  Companies  to  consolidate,'  and  continue 
their  roads  so  far  as  such  provisions  of  said  acts  relate  to  the 
closing  of  the  tunnel  in  Atlantic  street,  in  the  city  of  Brook- 
lyn, and  the  relinquishment  of  steam  power  within  the  limits 
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of  said  city,  which  acts  are  referred  to  in  the  answer  of  said 
defendant,  the  Long  Island  Railroad  Company." 

Under  this  decree  of  foreclosure  the  property  of  the  Brook- 
lyn and  Jamaica  Railroad  was  sold  on  the  28th  day  of  Septem- 
ber, 1872,  and  at  such  sale  one  William  Richardson  became 
the  purchaser,  the  property  being  bought  subject  to  the  con- 
dition contained  in  the  decree. 

On  the  29th  day  of  April,  1872,  in  pursuance  of  the  act 
entitled  "An  act  to  authorize  the  formation  of  railroad  corpo- 
rations, and  to  regulate  the  same,"  passed  April  2, 1850,  a  rail- 
road corporation  was  formed  under  the  name  of  "  The  Atlantic 
Avenue  Railroad  Company  of  Brooklyn."  To  this  corpora- 
tion, on  the  28th  day  of  February,  1874,  William  Richardson, 
the  purchaser  at  the  foreclosure  sale,  conveyed  the  property 
bought  thereat,  and  which,  in  the  deed  is  described  as  "  all 
and  singular  the  railroad  of  the  Brooklyn  and  Jamaica  Rail- 
road Company,  extending  from  its  commencement  at  the  ferry 
at  the  foot  of  Atlantic  street,  in  the  city  of  Brooklyn,  in 
Kings  county,  to  its  termination  in  the  village  and  town  of 
Jamaica,  in  the  county  of  Queens,  including  all  its  append- 
ages, and  the  depot  lots  in  the  village  of  Bedford,  and  the 
right  to  construct  branches  to  Flushing  or  Flatbush,  as  secured 
to  the  said  The  Brooklyn  and  Jamaica  Railroad  Company  by 
their  act  of  incorporation." 

On  the  26th  of  March,  1877,  the  Atlantic  Avenue  Railroad 
Company  leased  to  the  Long  Island  Railroad  Company  "  its 
successors  and  assigns,  all  the  railroad  of  the  party  of  the 
first  part,  extending  from  its  eastern  terminus  in  the  village 
of  Jamaica,  westward  to  the  city  line  of  the  city  of  Brooklyn, 
in  Atlantic  avenue,  and  thence  along  said  avenue  to  a  point 
in  Atlantic  avenue,  in  the  city  of  Brooklyn,  two  hundred  and 
fifty  feet  east  of  the  easterly  line  of  Flatbush  avenue,  said 
two  hundred  and  fifty  feet  to  be  measured  along  a  line  in  the 
centre  of  Atlantic  avenue,"  and  also  sundry  other  property 
as  is  in  the  lease  specially  provided. 

By  chapter  187  of  the  Laws  of  1876,  it  was  declared,  "  It 
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shall  be  lawful  for  the  Atlantic  Avenue  Kailroad  Company  of 
Brooklyn,  and  for  the  Long  Island  Railroad  Company,  as 
lessee  from  the  Atlantic  Avenue  Railroad  Company  of  Brook- 
lyn of  that  part  of  the  railroad  of  said  Atlantic  Avenue 
Railroad  Company  which  extends  from  the  junction  of 
Atlantic  and  Flatbush  avenues,  in  the  city  of  Brooklyn,  east- 
wardly  along  said  Atlantic  avenue  to  the  city  line,  to  run  cars 
over  said  railroad,  upon  Atlantic  avenue,  from  the  city  line  of 
Brooklyn  to  Flatbush  avenue,  by  steam  power,  subject  to  such 
rules  and  regulations  as  to  rate  of  speed  and  public  safety  as, 
from  time  to  time,  the  common  council  of  the  city  of  Brook- 
lyn may  prescribe." 

Under  this  law,  and  in  conformity  therewith,  and  with  the 
regulations  of  the  common  council  of  the  city  of  Brooklyn, 
the  defendants  were,  when  this  suit  was  commenced,  adapting 
and  changing  the  horse  railroad  track  to  that  of  a  steam  rail- 
way, and  are  now  propelling  cars  thereover  by  steam.  Against 
this  the  plaintiffs  ask  an  injunction,  because,  as  they  allege,  by 
the  acts  closing  the  Atlantic  avenue  tunnel,  and  the  agree- 
ments thereunder,  the  defendant,  The  Long  Island  Railroad 
Company,  has  agreed  never  to  run  cars  propelled  by  steam 
over  such  route,  and  that  the  property  was  purchased  at  mort- 
gage foreclosure  sale,  charged  with  such  a  prohibition ;  and 
also  because^  as  is  claimed,  the  act  of  18Y6  is  unconstitutional. 
These  points  will  now  be  considered. 

As  to  the  alleged  agreement  by  the  Long  Island  Railroad 
Company  not  to  use  steam  for  moving  cars  upon  Atlantic 
avenue,  I  feel  constrained  to  say,  though  the  contrary  was 
strongly  asserted  upon  the  argument,  that  I  have  failed  to  find 
any  covenant  by  it  to  that  effect.  It  is  true  that  when  the 
act  of  1859  became  a  law,  it  was  dra'wing  cars  by  steam 
power  upon  such  avenue,  but  this  was  under  a  lease  it  held 
from  the  Brooklyn  and  Jamaica  Railroad  Company.  To 
enable  the  last  named  company  to  avail  itself  of  the  provi- 
sions of  that  act,  and  for  other  considerations  in  the  agreement 
between  the  two  companies  specified,  it  surrendered  to  that 
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company  its  lease  and  property  upon  the  avenue,  and  obli- 
gated that  company  (the  Brooklyn  and  Jamaica),  its  succes- 
sors and  assigns  to  it  (the  Long  Island  Railroad  Company), 
and  to  no  other  party  or  parties,  not  only  to  refrain  from  the 
use  of  steam  cars  upon  Atlantic  avenue,  but  anywhere  "  within 
the  limits  of  said  city,"  but  it  has  not  made  any  agreement  or 
promise  obligating  itself  not  to  use  steam  either  upon  Atlantic 
avenue  or  elsewhere.  Unless  then,  in  the  voluminous  papers 
submitted  to  me,  some  agreement  to  that  effect  has  been  over- 
looked, this  action  against  these  defendants  must  fail,  so  far 
as  it  may  depend  for  success  upon  any  contract  by  the  defend- 
ants, or  either  of  them,  not  to  do  that  which  the  plaintiffg 
seek  to  enjoin. 

In  the  statement  just  made  —  that  the  Long  Island  Rail- 
road Company  has  not  agreed  that  it  would  never  use  steam 
as  a  motive  power  for  cars  upon  Atlantic  avenue,  but  that 
the  Brooklyn  and  Jamaica  Railroad  Company  has  so  obli- 
gated itself  "  for  the  benefit  of  the  Long  Island  Railroad 
Company  " —  will  be  found  the  answer  to  the  argument  founded 
upon  the  fact  that  the  Long  Island  Railroad  Company  now 
holds  the  property  charged  with  the  conditions  impressed  upon 
it  by  the  decree  of  foreclosure  against  the  Brooklyn  and 
Jamaica  Railroad  Company,  subject  to  which  Mr.  Richardson 
made  his  purchase,  and  under  which  purchase,  by  virtue  of 
his  deed  to  the  Atlantic  Avenue  Railroad  Company,  and  the 
lease  of  the  latter  to  it,  the  Long  Island  Railroad  Company 
enjoys  its  alleged  rights.  As  the  decree  provided  that  the 
sale  was  subject  to  the  provisions  of  the  agreement  between 
the  two  companies,  and  as  such  agreement  only  obligated  the 
Brooklyn  and  Jamaica  Railroad  Company  to  the  Long  Island 
Railroad  Company  not  to  use  steam  cars  upon  the  avenue, 
which  agreement  was  for  its  own  benefit,  and  as  it  had  not 
bound  itself  to  anyone  in  the  same  direction,  it  follows  that 
when  the  Long  Island  Railroad  Company  acquired  title  to 
the  roadway  there  was  no  prohibition  as  to  them  preventing  a 
legislative  license  for  the  use  of  steam  power  thereon.  Pos- 
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sibly  the  original  purchaser,  Mr.  Richardson,  or  his  immediate 
assignee,  the  Atlantic  Avenue  Railroad  Company,  might  have 
been  bound  by  the  provision  in  the  mortgage  foreclosure  decree, 
but  the  Long  Island  Railroad  Company  cannot  be,  because  the 
contract  was  to  and  with  it,  and  not  by  it.  As  to  the  other 
exceptions  and  reservations  contained  in  the  decree  of  fore- 
closure —  relating  to  the  acts  under  which  the  tunnel  was 
closed  —  it  will  presently  be  seen,  that  nothing  therein  con- 
tained prevented  these  defendants,  or  either  of  them,  from 
acquiring  a  future  right  to  use  steam  upon  the  avenue. 

Let  us  now  examine  the  argument,  which  seeks  to  deduce 
from  the  act  of  1859,  an  agreement  between  the  State  and  the 
owners  of  the  property  assessed,  to  the  effect  that  the  use  of 
steam  should  be  forever  prohibited  upon  the  avenue. 

There  is  certainly  nothing  in  the  law  indicating  an  agree- 
ment on  the  part  of  any  person.  There  is  no  voluntary  pay- 
ment to  be  made  for  v.he  surrender  of  existing  rights,  nor  for 
an  agreement  as  to  future  conduct.  The  act  simply  provides 
for  the  raising  of  $130,000  upon  a  district,  which  is  defined, 
for  the  purpose,  among  other  things,  of  procuring  u  a  contract 
in  writing  with  the  Long  Island  Railroad  Company,  or  its 
assigns,  that  they  shall  clone  the  entrances  of  the  tunnel  in 
Atlantic  street,  in  the  city  tf  Brooklyn,  and  restore  and  pave 
and  regulate  the  same  to  its  proper  grade,  and  also  for  the 
relinquishment  by  said  company  and  its  assigns  of  the  right 
to  use  steam  power  within  said  city."  Instead  of  the  payment 
being  voluntary  by  the  owne-s  of  the  property  within  the 
district,  we  know. from  the  history  of  litigation  in  this  state, 
as  contained  in  the  reports,  thai  payment  of  the  assessments 
under  the  law  was  resisted ;  and  their  legality  was  sustained 
upon  the  ground  that  it  was  the  exercise  of  the  taxing  power 
of  the  state  (Litchfield  agt.  Verncn,,  and  People  ex  rel.  Crowell 
agt.  Lawrence  and  others,  Commissioners,  41  JV.  T".,  123  ; 
Litchfield  agt.  McComber,  42  JBcrbour,  288).  The  extract 
above  given  from  the  act  shows  for  what  purpose  the  assess- 
ment was  made,  and  the  money  paid.  No  agreement  was 
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required  to  be  exacted  from  the  Long  Island  Railroad  Com- 
pany or  its  assigns,  in  regard  to  the  future  use  of  steam,  but 
only  one  requiring  the  closing  of  the  entrances  to  the 
tunnel,  the  restoration  of  the  street  and  the  "relinquish- 
ment  of  the  right  to  use  steam  power 

within  said  city."  Bearing  in  mind  that  the  right  to  use 
steam  then  existed,  the  language  is  easily  understood.  The 
surrender  of  a  right  existing  by  its  owner  is  DO  covenant 
against  a  future  reacquirement  thereof,  any  more  than  a  sale 
of  present  interest  in  any  property  or  business,  is  an  agreement 
against  a  future  repurchase.  Perhaps  the  owners  of  the  prop- 
erty on  Atlantic  avenue,  who  were  instrumental  in  obtaining 
the  legislation  and  the  consummation  of  the  proceedings 
authorized  by  law,  expected  that  steam  would  not  thereafter 
ever  be  used  thereon  as  a  propelling  power,  but  whatever  their 
expectation  in  that  regard  was,  it  is  certain  'hat  they  have  failed 
to  insert  any  such  prohibition  in  the  statute.  But  even  though 
it  had  been  embodied  in  the  act,  it  wouli  have  been  ineffectual 
to  control  a  subsequent  legislature.  It  is  beyond  the  powei 
of  the  law-making  authority  of  a  state  to  control  future  legis- 
lation upon  matters  of  public  interest.  Such  a  doctrine,  if 
sustained  by  the  courts,  would  bar  all  progress,  and  restrain 
growth  and  prosperity  by  legal  bairiers,  which  would  be  unen- 
durable. It  is  unnecessary,  however,  to  reason  either  upon 
the  effect  of  the  language  in  the  ict  of  1 859,  or  its  validity,  if 
it  could  be  construed  as  claimed  by  the  counsel  for  the  plain- 
tiffs. The  case  of  Newton  and  others  agt.  Commissioners  of 
Mahoning  (vol.  21,  Albany  Liw  Journal,  page  350 —  date 
of  publication  of  journal,  Mcy  1, 1880,  and  now  reported  in 
10th  Otto,  548),  decided  by  tto  supreme  court  of  the  United 
States,  settles  every  question  thereunder.  It  was  sought  in 
that  action  to  restrain  the  removal  of  the  county  seat  of 
Mahoning  county,  Ohio,  fron  Canfield  to  Youngstown.  The 
location  had  been  made  at  4ie  former  place  by  an  act  of  the 
legislature  of  that  state  pissed  in  1846,  which  declared  it 
should  be  "  permanently  eitablished  "  there  upon  the  fulfill- 


NEW  YORK  PRACTICE  REPORTS.  409 

The  People  agt.  Long  Island  Railroad  Company. 

ment  of  certain  prescribed  terms  and  conditions,  which  were 
fully  complied  with.  After  the  county  seat  had  remained  at 
Canfield  for  about  thirty  years,  in  1874  another  act  was  passed 
removing  it  to  Youngstown.  It  was  held  by  the  court,  Mr. 
justice  SWAYNE  writing  the  opinion,  "  (1.)  That  the  contract 
clause  of  the  Constitution  had  no  application.  (2.)  That  the 
act' of  1846  was  a  public  law  relating  to  a  public  subject,  with 
respect  to  which  a  prior  had  no  power  to  bind  a  subsequent 
legislature.  (3.)  Conceding  there  was  a  contract  as  claimed, 
it  was  satisfied  on  the  part  of  the  state  by  establishing  the 
county  seat  at  Canfield,  with  the  intent  that  it  should  remain 
there.  (4.)  There  was  no  stipulation  that  the  county  seat- 
should  be  kept  or  remain  there  in  perpetuity.  (5.)  The  rule 
of  interpretation  in  cases  like  this,  as  against  the  state,  is,  that 
nothing  is  to  be  taken  as  conceded,  but  what  is  given  in 
express  and  explicit  terms,  or  by  an  implication  equally  clear. 
Silence  is  negation,  and  doubt  is  fatal  to  the  claim  "  (See,  also, 
The  People  agt.  Roper,  35  N.  T.,  629). 

Upon  both  reason  and  authority,  then,  we  are  constrained 
to  decide  that  no  contract  whatever  existed  by  force  of  the 
act  of  1859,  preventing  the  state  in  the  future  from  con- 
ferring the  right  to  use  steam  on  Atlantic  avenue,  Brooklyn, 
upon  the  defendants,  and  it  will  next  be  considered  whether 
any  actual  agreement  has  been  made  by  any  one,  either  with 
the  general  public  or  property  holders,  or  the  city  of  Brook- 
lyn, that  steam  power  should  not  be  thereafter  used  to  propel 
cars  upon  Atlantic  avenue. 

It  has  been  already  said  that  the  Long  Island  Railroad  has 
made  no  such  covenant,  but  it  is  proper  to  refer  to  it  again  in 
this  connection.  A  reference  to  its  contract  with  the  Brook- 
lyn and  Jamaica  Railroad  Company  makes  the  assertion  that 
such  company  has  not  so  agreed  clear.  The  former  corpora- 
tion was  about  to  change  its  eastern  terminus  from  the  South 
Ferry  to  Hunter's  Point,  and  was  desirous,  as  it  surrendered 
its  lease  to  the  latter,  to  prevent  it  (the  Brooklyn  and  J  amaica 
Company)  from  using 'steam  within  the  city  of  Brooklyn,  not 
VOL.  LX  52 
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only  for  the  benefit  of  property  holders  on  Atlantic  avenue, 
but  "  also  for  the  private  interests  of  the  Long  Island  Com- 
pany connected  with  its  change  of  location,"  and  it  therefore 
exacted  from  the  Brooklyn  and  Jamaica  Railroad  Company 
an  agreement  to  itself  to  abandon  forever  the  right  to  use  steam 
within  the  city  limits,  with  an  express  stipulation  that  it  (the 
Long  Island  Railroad  Company)  should,  in  case  steam  was 
ever  so  used  by  the  Brooklyn  and  Jamaica  company  or  its 
assigns,  "be  entitled  in  its  own  name  to  have  an  injunction 
against  its  use  and  to  have  the  covenant  of  the  Brooklyn  and 
Jamaica  Railroad  Company,"  in  such  agreement  contained, 
"  specifically  enforced." 

To  the  agreement  subsequently  made  between  the  Brook- 
lyn and  Jamaica  Railroad  Company  and  the  commissioners 
appointed  under  the  act  of  1859,  the  Long  Island  Railroad 
Company  was  not  a  party  as  a  covenantor.  It  (the  latter) 
had  surrendered  to  the  former  all  its  rights  acquired  by  the 
lease,  and  had  obligated  it  (the  Brooklyn  and  Jamaica  Rail- 
road Company)  to  itself  (the  Long  Island  Railroad  Company) 
not  to  use  steam  within  the  city  limits,  and  it  simply  gave  its 
consent  to  the  Brooklyn  and  Jamaica  company  making  such 
covenants  as  it  pleased.  The  contract  is  expressly  declared 
to  be  "between  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany, party  of  the  first  part,  and  the  said  Theodore  F.  King, 
John  L.  Lawrence  and  John  Winslow,  commissioners,  *  * 
parties  of  the  second  part."  The  covenants  and  obligations 
are  only  those  of  the  Brooklyn  and  Jamaica  Railroad  Com- 
pany, to  which  the  Long  Island  Railroad  Company  assented 
(  i.  0.,  that  the  former  might  bind  itself  as  it  chose),  because, 
to  use  the  language  of  the  agreement,  it  was  "  thought  advis- 
able" that  it  should  "assent"  thereto,  and  it  therefore  did 
"  so  far  as  it  had  any  right  so  to  do,  and  so  far  as  it  has  any 
interest  therein." 

Before  proceeding  to  consider  the  agreement  which  was 
made  between  the  Brooklyn  and  Jamaica  Railroad  Company 
and  the  commissioners  appointed  under  the  act  of  1859,  it 
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should  be  borne  in  mind  that,  as  that  statute  prescribed  the 
terms  to  be  exacted  thereunder,  such  contract  is  valid  only  to 
the  extent  of  the  power  conferred  by  such  law  ;  and  also,  that 
the  franchise  now  claimed  by  the  defendants  is  not  derived 
from  the  Brooklyn  and  Jamaica  Railroad,  but  under  a  law  of 
the  state  enacted  in  1876.  It  is  not,  therefore,  very  import- 
ant for  the  purposes  of  this  case,  to  consider  what  obligations 
that  corporation  has  incurred,  but  it  may  not  be  improper 
briefly  to  consider  them. 

There  is,  as  has  been  previously  argued,  a  wide  difference 
between  the  surrender  of  a  franchise,  with  an  agreement  not 
to  exercise  it  (that  is,  the  present  right  which  is  surrendered), 
and  a  covenant  against  an  acquisition  of  a  new  right  there- 
after. Such  a  construction  of  the  language  of  the  agreement 
we  are  considering  is  not  technical,  but  the  reverse.  Corpora- 
tions are  created  for  the  public  good,  and  any  contract,  which 
one  may  have  made,  abridging  its  powers,  which  should  ever 
remain  in  full  force  to  be  exercised  for  the  convenience  of  the 
public  as  it  may  require,  should  be  construed,  if  possible,  in 
accordance  with  the  public  interests,  and  not  against  them. 
Whether  an  agreement  by  a  railroad  company,  which  cripples 
its  ability  to  fill  the  public  needs  is  valid  at  all,  is  a  question 
which  will  be  hereafter  discussed.  We  are  now  dealing  with 
another,  which  is,  did  the  Brooklyn  and  Jamaica  Railroad 
Company,  by  its  agreement  with  the  commissioners,  agree 
never  thereafter  to  acquire  a  new  right  or  franchise  for  the 
use  of  steam  within  the  city  ?  The  corporation  was  simply 
surrendering  property  and  rights  it  then  possessed,  and  in 
speaking  of  such  surrender,  the  language  relied  upon  by  the 
counsel  of  the  plaintiffs  is  employed.  It  obligated  itself  to 
perform  all  things  required  by  the  act  of  1859,  and  the  act  of 
1860  (chap.  100  of  Laws  of  1860),  and  then,  as  a  time  had  to 
be  fixed  for  the  termination  of  the  then  existing  right  to  use 
steam  within  the  city,  it  provided  that  "  steam  power  shall  not 
be  used,  or  permitted  upon  its  road,  or  any  part  thereof 
within  the  city  of  Brooklyn,  at  any  time  or  times  after  the 
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completion  of  said  new  road  between  Jamaica  and  Hunters 
Point."  A  reference  to  the  act  of  1860,  just  spoken  of,  will 
show  the  significance  of  this  language,  and  develop  its  full 
meaning.  That  statute  provides  for  the  assignment  of  the 
assessment,  levied  under  the  law  of  1859,  to  the  company, 
with  power  to  it  to  collect  the  same,  in  lieu  of  the  payment 
to  it  of  the  money  itself,  upon,  among  other  conditions,  the 
company's  "  agreeing  to  discontinue  the  use  of  steam  within 
the  limits  of  said  city  upon  completion  of  their  new  road  from 
Jamaica  to  Hunters  Point."  It  was  in  execution  of  this 
clause  in  the  law  of  1860  that  the  language  in  the  agreement 
was  used.  It  provided  for  the  discontinuance  of  a  present 
franchise  only,  and  any  attempt  to  give  it  a  wider  meaning  is 
a  straining  of  the  words  beyond  their  natural  and,  as  it  seems 
to  me,  their  plain  meaning. 

Having  reached  the  conclusion  that  no  agreement  has  been 
made  either  with  the  people,  the  city  of  Brooklyn  or  the 
owners  of  the  property  in  the  district  taxed  under  the  act  of 
1859,  which  will  justify  the  maintenance  of  this  action,  it  is 
proper  also  to  state  that  whilst  the  existence  of  such  an  obli- 
gation has  been  discussed  its  validity,  if  made,  is  not  conceded. 
Yery  clearly,  as  has  been  shown  elsewhere,  a  legislature  cannot, 
in  a  matter  of  public  policy,  bind  its  successors,  and  a  similar 
principle  applies  to  corporations  created  for  the  public  good. 
Railroad  companies  are  formed  to  promote  the  general 
convenience,  and  to  serve  the  general  interests  of  communities. 
The  convenience  and  interests  of  the  general  public  are 
shifting  and  changing,  and  as  a  railroad  company  is  under  a 
moral  obligation  at  least,  if  not  a  legal  one,  to  serve  the  public 
to  the  extent  of  its  ability,  it  cannot  so  hamper  itself  by  an 
agreement,  as  to  make  impossible  the  fulfillment  by  it  of  one 
of  the  most  important  objects  of  its  creation.  It  is  unneces- 
sary to  consider  whether,  if  a  corporation  agrees-  not  to  do  in 
the  future  something  which  the  law  will  permit,  and  the  gen- 
eral public  convenience  may  then  require  to  be  done,  and 
although  it  has  received  a  consideration  for  its  agreement,  it 
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still  does  what  it  agreed  it  would  not  do,  an  action  will  lie  for 
damages,  or  to  recover  the  consideration  paid,  as  that  point 
is  not  involved  in  this  action.  The  precise  question  is,  can  a 
railroad  corporation,  by  contract,  when  no  statute  authorizes 
it  so  to  do,  bind  itself  to  a  particular  mode  of  propelling 
power,  regardless  of  the  interests  of  the  people,  which  may- 
require  it  to  adopt  a  different  one  ?  If  it  can,  then  progress 
may  be  checked,  and  if  such  a  principle  had  in  adoption  been 
coeval  with  the  invention  of  the  railroad,  a  continent  might  not 
now  be  spanned,  and  all  the  dwellers  of  a  country  greater  in 
extent  than  any  on  earth,  might  not  then  have  been,  as  they 
now  are,  neighbors,  by  means  of  those  roadways  of  iron  and 
steel,  the  distance  over  which  steam  has  so  lessened.  It  is 
apparently  easy  to  point  out  cases  of  individual  hardship  by 
the  proximity  of  a  railroad  to  a  dwelling  or  place  of  business. 
Such  instances  may  be  found  in  the  open  country,  as  well  as 
in  the  densely  populated  metropolis,  but  arguments  based 
thereon,  generally  more  plausible  than  sound,  cannot  establish 
a  principle,  which  will  enable  the  opposers  of  right  progress 
to  force  by  contract  upon  an  infant  enterprise  barriers  thereto, 
from  which  escape  shall  be  impossible,  and  the  attempted  ful- 
fillment of  what  may  be  the  highest  needs  of  its  creation 
useless. 

The  remaining  questions  in  the  cause  are  upon  the  validity 
of  the  law  (chap.  187  of  Laws  of  1876)  under  which  the 
defendants  claim  the  right  to  use  steam  upon  the  avenue,  the 
language  of  which  has  been  hereinbefore  given.  To  that  act 
various  objections  founded  upon  constitutional  provisions  are 
made,  which  will  now  be  considered  : 

First.  It  is  contended  that  such  statute  is  obnoxious  to  sec- 
tion 1  of  article  14  of  the  Constitution  of  the  United  States, 
declaring,  among  other  things,  that  no  state  can  "  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of 
law,"  and  also  to  section  6  of  article  1  of  the  Constitution 
of  this  state,  which  likewise  provides  that  "  no  person 
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shall  *  *  *  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law." 

To  this  objection  it  may  be  answered,  that  assuming  it  to 
be  true  that  some  "  person  "  has,  under  the  color  of  that  act, 
had  his  "  property  "  taken,  how  does  that  fact  justify  this  suit 
by  the  people  ?  If  any  individual  is  unlawfully  deprived  of  his 
property  by  another,  the  remedy  is  by  an  action  in  his  own 
behalf  ;  and  when  the  separate  property  of  several  different 
individuals  has  been  taken  wrongfully  a  by  either  a  natural  or 
an  artificial  being,  each  one  must  seek  redress  for  his  own 
wrong  by  his  own  suit.  There  is  no  rule  of  law  or  practice 
which  enables  different  parties,  whose  several  and  separate 
properties  have  been  taken,  to  bring  one  action  in  the  name 
of  the  people,  in  which  one  suit,  their  several  and  distinct 
rights  depending,  perhaps,  upon  evidence  and  principles 
which  are  unlike,  may  be  all  settled  and  adjusted.  We  are 
entirely  unable  then,  to  discover  how  the  provisions  of  either 
the  federal  or  state  Constitution  can  be  successfully  invoked 
to  aid  this  action,  if  the  fact  was  that  property  of  individuals 
would  be  taken  thereunder  without  compensation.  But  the 
act  was  neither  intended  to,  nor  does  it  accomplish  such  a 
purpose.  It  was  designed  to  confer  a  privilege,  without  which, 
perhaps,  the  use  of  steam  might  have  been  unlawful.  The 
people,  having  by  an  express  law  conferred  the  right  to  use 
steam  upon  the  avenue,  cannot,  in  an  action  in  which  they  are 
plaintiffs,  claim  in  their  own  behalf  that  what  they  have 
authorized  is  a  public  nuisance  (Harris  agt.  Thompson,  9 
Harbour,  350 ;  see  opinion  of  HAND,  J.,  on  pages  363,  364, 
365,  366). 

It  is  also  urged,  however,  that  the  general  public  has,  if  the 
law  is  valid,  lost  the  right  to  use  the  whole  of  Atlantic  avenue 
as  a  street,  as  it  existed  at  the  time  the  act  of  1876  was  passed, 
and  that  such  right  of  use  constituted  a  property  in  the  public, 
of  which  it  is  deprived  without  compensation,  and  for  that 
reason  such  law  is  unconstitutional.  That  argument  is  equally 
nnsound.  The  constitutional  provisions  do  not  reach  public 
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rights  or  public  property.  They  were  designed  to  protect 
individuals  and  not  the  state.  It  is  a  "person  "  who  cannot 
be  deprived  "of  *  *  *  property  without  due  process  of 
law."  Whenever  all  individual  ownership  of,  or  title  in  prop- 
erty has  been  extinguished,  and  its  right  for  use  by  the  gen- 
eral public  acquired,  there  is  no  contract  express  or  implied 
with  any  one,  that  the  mode  of  use  which  was  first  adopted 
shall  always  continue  to  the  exclusion  of  any  other.  If,  for 
example,  the  fee  of  the  land  used  for  a  street  has  become 
vested  in  a  municipality  for  public  uses,  the  legislature  can 
regulate  such  use,  and  permit  the  enjoyment  thereon  of  new 
and  other  modes  of  transit  in  addition  to  those  first  adopted 
(People  agt.  Kerr,  27  N.  Y,  188  ;  see  pages  192,  194,  195, 
204;  Killinger  agt.  Forty-second  street  R.  R.  Co.,  50  N.  Y., 
206).  And  when  property  has  been  acquired  for  public  use, 
there  is  no  obligation  to  hold  it  for  such  a  purpose,  and  it  can 
by  legislative  permission  be  sold  to  private  parties,  "  notwith- 
standing the  fact  that  such  abandonment  and  sale  will  lessen 
the  value  of  surrounding  property,  which  has  been  assessed 
for  the  benefit  and  advantage  to  it  from  the  maintenance  of 
such  use.  There  is  no  contract  in  such  cases  with  the  owner 
of  such  adjacent  property  to  maintain  the  use  "  (The  Brooklyn 
Park  Commissioners  agt.  Armstrong r,  45  N~.  JF".,  234).  These 
principles  in  no  wise  infringe  upon  that  on  which  Wager  agt. 
Troy  Union  Railroad  Company  (25  N.  I7".,  526),  was  decided. 
It  is  not  now  held,  that  an  easement  acquired  for  the  purposes 
of  an  ordinary  highway  will  justify  a  railroad  company  in  the 
occupation  of  such  highway  for  railroad  purposes,  without 
compensation  to  the  owners  of  the  land.  If  any  such  cause 
of  action,  however,  exists  in  any  one's  favor,  he  must  enforce 
it  for  himself.  The  right,  as  against  the  original  owners  of 
the  soil,  to  use  Atlantic  avenue  for  a  railroad  has,  for  the  pur- 
poses of  this  action,  been  assumed,  because  if  it  does  not  exist, 
the  remedy  is  not  by  this  suit,  and  also  because  such  right  has 
been  expressly  adjudged  to  have  been  acquired  (see  cases  cited 
in  beginning  of  opinion) ;  and  a  user  under  a  claim  thereof 
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has  been  enjoyed  so  many  years  anterior  to  this  action,  that  its 
discussion  in  a  suit,  .which  cannot  remedy  the  alleged  wrong, 
would  be  unprofitable.  What  is  claimed  is,  that  when  as 
against  the  owners  of  the  land,  the  right  to  operate  a  railroad 
has  been  acquired,  the  mode  of  such  use,  whether  by  steam 
or  otherwise,  is  a  matter  within  legislative  control,  and  in 
regulating  such  use,  no  right  of  property  is  infringed  upon,  to 
which  the  above  cited  provisions  from  the  federal  and  our 
state  Constitutions  are  applicable. 

It  was  also  earnestly  argued  by  the  counsel  of  the  plaintiffs 
that,  by  the  action  had  under  the  act  of  1859  and  "  the  pay- 
ment of  the  $130,000,  the  public  acquired  the  franchise  for 
the  public  use  that  the  railway  companies  theretofore  had," 
and  that  now  the  public  has  an  interest  therein  which  the 
state  cannot  confer  "  upon  these  private  corporations."  Who 
the  "  public  "  are,  which  "  acquire  the  franchise  for  the  public 
use,"  we  are  not  informed.  If  the  city  of  Brooklyn  was  the 
acquirer,  or  a  number  of  individuals  so  great  that  they  can  be 
called  "  the  public,"  are  the  persons  so  styled,  and  are  the 
successors  to  those  rights,  then  it  or  they  should  enforce  them. 
If  the  whole  people  are  thereby  intended,  it  is  reasonably  safe 
to  say  that  the  state  can,  through  its  legislature,  bestow  its 
property  as  it  deems  best  for  the  public  good,  unless  restrained 
by  the  fundamental  law.  The  difficulty  with  the  argument, 
however,  is  that  there  has  been  no  purchase  or  transfer  of  a 
right  at  all,  but  simply  the  extinguishment  or  surrender  of 
one.  There  was,  as  has  been  hereinbefore  shown,  no  covenant 
nor  agreement  as  to  the  future.  If  that  was  intended,  such 
intention  has  never  been  expressed  in  a  statute,  nor  embodied 
in  any  agreement,  of  which  the  plaintiffs  or  those  for  whose 
benefit  this  action  is  brought  can  avail  themselves. 

Second.  But  it  is  urged  that  the  act  is  unconstitutional 
under  section  18  o-f  article  3  of  the  Constitution,  which  pro- 
hibits the  legislature  from  passing  "a  private  or  local  bill 
*  *  '  #  granting  to  any  corporation,  association  or  indi- 
vidual the  right  to  lay  down  railroad  tracks  ;"  or  "  granting  to 
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any  private  corporation,  association  or  individual  any  exclu- 
sive privilege,  immunity  or  franchise  whatever." 

To  the  objection  based  upon  the  former  of  these  two  pro- 
hibitions, it  is  answered  :  That  the  act  of  1876  confers  no 
"  right  to  lay  down  railroad  tracks."  The  privilege  so  to  do 
was  one  already  enjoyed  by  both  defendants  as  already  exist- 
ing railroad  corporations.  The  act  simply  gave  legislative 
permission  to  use  steam  as  a  motive  power  on  railroad  tracks 
already  constructed,  the  right  to  relay  and  repair  which  was 
an  incident  to  the  original  grant.  Very  clearly,  such  a  legis- 
lative permission  to  an  existing  corporation  is  not  covered  by 
the  constitutional  provision  referred  to  (Matter  of  P.  P.  and 
C.  L  E.  E.  Co.,  67  N.  Y.,  371).  In  HuTburt  agt.  Banks  (52 
flow.,  196)  I  had  occasion  to  consider  the  same  article  of  the 
Constitution,  which  was  then  invoked  to  enjoin  the  improve- 
ment of  a  part  of  an  existing  highway  as  an  entrance  or 
approach  to  a  public  park  in  the  city  of  Albany,  upon  the 
ground,  among  others,  that  the  law  under  which  it  was  pro- 
posed to  be  done  was  one  "laying  out,  opening,  altering, 
working  or  discontinuing  roads,  highways  or  alleys,"  and  there- 
fore unconstitutional.  The  objection  was  overruled,  and  the 
conclusions  then  reached  by  me  were  sustained  in  the  court  of 
appeals  (People  ex  rel.  Commissioners  agt.  Banks,  67  N.  I7!, 
568).  Undoubtedly  the  language  of  that,  part  of  the  Consti- 
tution, taking  it  in  its  literal  sense,  can  be  so  construed  as  to 
prevent  much  useful  legislation  which  it  was  not  designed  to 
reach ;  but  it  is,  it  seems  to  me,  unsound  reasoning  to  hold 
that  the  act  of  1876  grants  "the  right  to  lay  down  railroad 
tracks,"  because  the  use  of  steam  power  made  a  firmer  and 
stronger  track  necessary.  That  law  did  not  confer  any  such 
right.  Its  existing  franchise  did  not  require  a  roadway  upon 
which  steam  could  not  be  used.  The  right  to  substitute 
heavy  for  light  rails,  a  strong  and  compact  road-bed  for  one. 
of  lesser  strength,  was  an  incident  of  its  previously  acquired 
rights  —  a  privilege  it  already  had,  though  perhaps  it  would 
never  have  been  exercised  unless  the  act  had  been  passed  to 
VOL.  LX  53 
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avail  itself  of  which  the  previously  unused  right  was  called 
into  action.  What  the  defendants  were  doing  when  this 
action  was  commenced  (strengthening  their  existing  road-bed 
and  rails)  was  not  done  because  authorized  by  the  law  of  1876, 
but  because  such  statute  had  made  the  change  necessary  if  the 
privilege  to  use  steam,  thereby  conferred,  was  to  be  enjoyed. 
It  may  be  true  that  an  act  rendered  necessary  to  be  done  by 
legislation,  is  one  permitted ;  but  when  the  right  so  to  do 
exists,  and  legislation  renders  its  exercise  necessary,  it  cannot 
be  argued  that  an  original  grant  of  power  to  do  such  act  was 
by  such  subsequent  legislation  conferred. 

The  Matter  of  Brooklyn,  Winfield  and  Newtown  Railroad 
Company  (75  N.  Y.,  335)  has  no  application.  The  court  held 
in  that  case,  where  a  corporation  had  ceased  to  exist  by  lapse 
of  time,  that  a  statute  which  gave  it  new  life  under  the  pre- 
tense of  enlarging  the  time  for  the  performance  of  certain 
things  which  had  been  originally  required,  and  by  reason  of 
not  doing  which  it  had  forfeited  its  existence,  was  void, 
because,  literally,  it  was  by  such  act  attempted  to  confer  "  the 
right  to  lay  down  railroad  tracks."  But  neither  that  nor  any 
decision  to  which  my  attention  has  been  directed  holds  that 
some  privilege  may  not,  by  a  special  act,  be  conferred  upon  a 
living  corporate  being,  and  so  narrows  legislative  action,  by  a 
literal  interpretation  of  the  words  of  the  Constitution  as  to 
make  impossible  relief  which  cannot  be  provided  for  by  gen- 
eral laws,  and  against  which  the  constitutional  prohibition 
was  not  aimed. 

The  "  exclusive  privilege "  or  "  franchise "  which  it  is 
alleged  the  defendants  obtain  under  the  law,  is  not,  by  me  at 
least,  perceivable.  The  prohibition  is  to  a  grant  which,  in 
words,  is  exclusive.  It  may  be  true  that  conferring  upon  A. 
authority  to  do  an  act  may  practically  prohibit  B.  from  doing 
the  same  thing,  because  the  latter  may  be  unwilling  to  compete 
with  the  former ;  but  so  long  as  B.  is  left  free  to  act,  and 
nothing  has  been  done  which,  if  valid,  would  enable  A.  to 
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enjoin  B.  because  he  (A.)  has  an  exclusive  right,  the  provision 
in  the  Constitution  is  not  violated. 

In  conclusion  it  is  proper  to  say,  that  if  every  argument 
used  in  behalf  of  the  plaintiffs  has  not  been  discussed,  that  I 
see  no  principle  whatever  on  which  this  action  can  be  sus- 
tained. The  defendants  own  a  railroad  franchise  which  they 
are  enjoying  in  a  way  authorized  by  the  public  law  of  the 
state.  If  they  are  trespassers  upon  private  property,  they 
may  be  prosecuted  by  those  who  are  injured.  A  minute  and 
somewhat  protracted  examination  and  discussion  of  every 
point  urged  by  the  plaintiffs  (though  possibly  some  one  in  a 
printed  brief  of  100  pages  may  have  been  overlooked)  leads 
me  to  the  same  conclusion  which  other  judges  (BLATCHFORD, 
GILBERT,  NELSON  and  OSBORN)  have  reached,  and  that  is,  that 
not  one  is  tenable.  The  defendants  are,  therefore,  entitled  to 
judgment,  with  costs. 


SUPKEME  COUET. 

THOMAS  J.  POPE,  respondent,  agt.  THE  TERRE  HAUTE  CAR 
AND  MANUFACTURING  COMPANY,  appellants. 

Foreign  corporation  —  what  is  a  sufficient  service  of  summons  to  commence 
suit  against —  Code  of  Civil  Procedure,  sections  432,  1780. 

Where  plaintiffs,  residents  of  this  state,  have  a  cause  of  action  against 
defendants,  a  foreign  corporation,  arising  upon  the  sale  and  delivery  of 
personal  property  made  by  their  brokers,  a  service  upon  the  president 
of  such  corporation  while  passing  through  this  state  was  sufficient  to 
commence  a  suit,  although  his  presence  here  had  no  relation  whatever 
to  the  corporation  or  to  his  official  duties,  irrespective  of  the  question 
whether  or  not  the  corporation  has  property  within  the  state,  or  whether 
the  cause  of  action  arose  therein. 

First  Department,  General  Term,  March,  1881. 

APPEAL  from  an  order  of  special  term  denying  motion  to 
set  aside  the  service  of  the  summons  in  this  action. 
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Crane  &  Lockwood,  for  appellant,  for  the  purposes  of  the 
motion. 

NUes  &  Bagley,  for  respondent. 

DAVIS,  P.  J.  —  It  is  not  controverted  that  the  plaintiffs 
have  a  cause  of  action  against  the  defendants,  arising  upon 
the  sale  and  delivery  of  property  made  by  their  brokers,  nor 
that  the  plaintiffs  are  residents  of  this  state  and  the  defendants 
a  foreign  corporation. 

Section  1780  of  the  present  Code  provides  that  an  action 
against  a  foreign  corporation  may  be  maintained  by  a  resident 
of  this  state  for  any  cause  of  action.  The  provision,  in  this 
respect,  is  the  same  as  that  of  section  427  of  the  former  Code. 

Section  432  of  the  present  Code,  among  other  modes,  pro- 
vides that  personal  service  of  the  summons  upon  a  foreign 
corporation  may  be  made  by  delivering  a  copy  within  the  state 
to  the  president  of  such  corporation.  In  this  case  the  sum- 
mons was  served  by  delivering  a  copy  to  the  president  of  the 
defendant  in  the  city  of  New  York. 

It  appears  that  the  president  was  not  in  the  state  upon  any 
business  of  the  corporation,  or  in  any  official  capacity,  but 
was  passing  through  the  state,  with  his  family,  on  his  way  to 
a  watering  place  in  another  state.  The  fact  that  he  was  the 
president  of  the  corporation  is  conceded,  as  well  as  the  actual 
personal  service  of  the  summons.  The  service  is  good  under 
the  Code,  although  his  presence  here  had  no  relation  whatever 
to  the  corporation  or  to  his  official  duties. 

Under  the  provisions  of  the  present  Code  such  service  upon 
the  president  of  a  foreign  corporation  is  a  commencement  of 
the  action,  irrespective  of  the  question  whether  or  not  the 
corporation  has  property  within  the  state,  or  whether  the 
cause  of  action  arose  therein.  These  questions  are  important 
under  the  third  subdivision  of  section  432  only,  when  no 
designation  of  a  person  for  service  has  been  made  by  the  cor- 


NEW  YORK  PRACTICE  REPORTS.  421 

Pope  agt.  Terre  Haute  Car  and  Manufacturing  Company. 

poratioii,  and  the  service  is  made  upon  the  cashier,  a  director 
or  the  managing  agent  of  the  corporation. 

It  is  not  important  to  inquire  what  would  be  the  effect  of 
a  judgment  recovered  upon  the  service  of  a  summons  in  the 
form  in  which  the  service  in  this  case  was  made,  as  that  ques- 
tion does  not  arise  at  this  stage  of  the  proceedings.  It  may- 
be that  property  will  be  found  and  attached  in  this  state,  or 
that  sufficient  property  of  the  corporation  will  be  found  and 
levied  upon  to  satisfy  the  execution.  It  is  not  necessary  to 
anticipate  those  questions,  because,  under  the  provisions  of  the 
present  Code,  the  service  and  the  manner  in  which  it  was 
made  in  this  case  was  sufficient  to  commence  the  suit. 

The  contract  in  the  case  was  made  with  the  defendants  by 
Millard  and  Combs,  who  were  brokers  at  St.  Louis.  The 
proposition  of  sale  submitted  by  them  in  their  letter  of 
January  31,  1880,  bears  sufficient  evidence  on  its  face  that 
they  were  not  acting  as  principals,  but  on  behalf  of  other 
parties,  and  the  final  sale,  note  or  memorandum  executed  by 
them  disclosed  their  principals.  The  acceptance  of  this  sale 
note  by  the  defendants,  completed  the  contract  between  them 
and  the  plaintiffs.  The  iron  was  in  process  of  importation 
and  was  sold  for  cash,  to  be  delivered  in  bond  in  New  Orleans. 
No  place  of  payment  is  otherwise  specified,  and,  as  the  delivery 
was  made  without  payment,  it  is  to  be  presumed  that  cash  was 
to  be  paid  within  some  time  established  by  the  usage  on  such 
sales.  At  all  events,  not  having  been  paid  or  tendered  on 
delivery,  it  was  payable  to  the  plaintiffs  at  their  place  of 
business,  which  was  in  the  city  of  New  York. 

"We  do  not  deem  it  important,  in  determining  this  appeal, 
whether  the  contract  was  to  be  regarded  as  one  made  in  this 
state,  nor  whether  it  should  be  held  that  the  defendant's 
president  came  into  the  state  for  the  transaction  of  business 
in  making  such  contract.  There  was  enough,  we  think,  to 
give  a  right  of  action  under  the  laws  of  this  state  against  a 
foreign  corporation  to  a  resident  of  this  state  in  the  facts  as 
they  appear  in  the  papers  before  us ;  and  that  action  has  been 
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commenced  in  the  form  prescribed  by  the  Code.  These  facts, 
under  the  present  Code,  disposed  of  the  motion. 

The  order  must,  therefore,  be  affirmed,  with  ten  dollars 
costs  and  the  disbursements  of  the  appeal. 

BEADY,  J.,  concurs. 


SUPREME  COURT. 

THOMAS  M.  PETERS,  as  executor,  &c.,  of  SABAH  A.  RICHMOND, 
deceased,  agt.  EDGAR  PORTER  et  al. 

WiH  —  construction  of —  Extrintic  proof  to  explain  ambiguity. 

The  testatrix  devised  two  lots  and  a  gore  "  on  the  southerly  side  of  Forty- 
ninth  street,  near  Eighth  avenue."  Extrinsic  evidence  upon  the  trial 
of  the  action  for  construction  of  the  will  showed  that  testatrix  owned  no 
property  on  Forty-ninth  street,  but  did  own  property  on  One  Hundred 
and  Forty-ninth  street  answering  fully,  in  other  respects,  the  terms  of 
the  devise.  Extrinsic  proof  showed  further  that  persons  living 
above  One  Hundredth  street  drop  the  One  Hundred  and  designate  the 
lot  by  the  remaining  figures  : 

Held,  that  the  devisee  under  the  will  takes  the  two  lots  in  question. 

It  is  entirely  proper  to  resort  to  extrinsic  proof  to  explain  a  latent  ambi- 
guity of  this  nature  as  to  the  subject  of  the  devise,  and  to  make  clear 
the  intention  of  the  testatrix. 

Special  Term,  December,  1880. 
Samuel  Biker,  for  plaintiff. 
•  E.  R.  De  Grose,  for  defendant. 
William  M.  Purdy,  for  other  defendants. 

VAN  VORST,  J.  —  By  the  second  clause  of  her  will  the  tes- 
tatrix, Sarah  A.  Richmond,  devised  "  all  and  singular  my  two 
lots  of  land  (or  one  lot  and  a  gore,  as  it  is  sometimes  called) 
situate  on  the  southerly  side  of  Forty-ninth  street,  near  Eighth 
avenue,  in  the  city  of  New  York,"  to  the  defendant  Edgar 
Porter  on  his  attaining  the  age  of  twenty-five  years. 
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From  the  extrinsic  evidence  which  I  allowed  to  be  intro- 
duced it  appears  that  the  testatrix  owned  no  property  on  Forty- 
ninth  street  at  the  time  of  the  execution  of  her  will,  or  at  the 
time  of  her  death. 

It  also  appears  from  like  evidence  that  the  testatrix,  at  the 
date  of  her  will  and  at  the  time  of  her  death,  owned  lands  on 
One  Hundred  and  Forty-ninth  street,  lying  within  one  hun- 
dred feet  of  Eighth  avenue;  that  in  the  deed  to  her  such 
lands  are  described  as  two  lots,  and  that  the  same  premises  are 
shown  to  consist  of  a  lot  and  a  gore.  It  also  appears  that  per- 
sons living  above  One  Hundredth  street,  in  the  city  of  New 
York,  in  speaking  of  property  in  streets  above  One  Hundredth 
street,  drop  the  One  Hundred  and  designate  the  lot  by  the 
remaining  figures.  As  an  illustration,  in  speaking  of  lots  on 
One  Hundred  and  Forty-ninth  street,  they  would  designate 
them  as  on  Forty-ninth  street. 

The  testatrix,  owning  no  lands  on  Forty-ninth,  beyond  doubt 
intended  to  devise  to  the  defendant  Edgar  Porter  her  two  lots 
on  One  Hundred  and  Forty-ninth  street,  which,  in  other 
respects,  fully  answer  the  terms  of  the  devise,  and  it  must 
be  held  that  this  defendant,  under  the  will,  takes  the  two  lots 
in  question. 

It  is  entirely  proper  to  resort  to  extrinsic  proof  to  explain 
a  latent  ambiguity  of  this  nature  as  to  the  subject  of  the  devise, 
and  to  make  clear  the  intention  of  the  testatrix.  The  follow- 
ing cases,  and  others  which  might  be  named,  establish  the  pro- 
priety of  receiving  such  evidence  under  the  facts  and  circum- 
stances of  this  case :  Doe  agt.  Roe  (1  Wend.,  548) ;  Mann  agt. 
Mann  (1  John.  Chy.,  231) ;  Zole  agt.  Hardy  (6  Cow.,  341) ; 
Lefevre  agt.  Lefevre  (59  N.  _F".,  443) ;  Pritchard  agt.  Hicks 
(273) ;  Lessee  of  Allen  agt.  Lyons  (2  Wash.  C.  C.,  475). 
There  must  be  judgment  adjudging  a  construction  of  the 
devise  in  accordance  with  the  above  conclusion,  and  that  the 
defendant  Edgar  Porter  takes,  under  the  devise,  the  two  lots 
on  One  Hundred  and  Forty-ninth  street. 
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COUKT  OF  APPEALS. 

ROSA  WACHTEL,  administratrix,  &c.,  respondent,  agt.  THE 
NOAH  WIDOWS  AND  ORPHANS'  BENEVOLENT  SOCIETY, 
appellants. 

Benevolent  society  —  Benefits  —  Expulsion  of  member. 

An  association  whose  members  become  entitled  to  privileges  or  rights  of 
property  therein,  cannot  exercise  its  power  of  expulsion  without  notice 
to  the  person  charged,  or  without  giving  him  an  opportunity  of  being 
heard.  The  service  of  notice,  in  the  absence  of  any  agreement  to  the 
contrary  or  any  provision  in  the  charter  or  by-laws  controlling  the 
same,  must  be  made  personally. 

Decided  February,  1881. 

APPEAL  from  an  order  of  the  general  term  of  the  court  of 
common  pleas,  affirming  a  judgment  entered  upon  the  verdict 
of  a  jury  in  favor  of  the  plaintiff  for  $560,  with  interest  and 
costs ;  the  $500  being  a  benefit  or  gratuity  which  the  defend- 
ants agreed  to  pay  upon  the  decease  of  a  member  in  good 
standing  upon  their  books,  and  the  sixty  dollars  being  a  sum 
which  they  agreed  to  pay  in  addition  thereto  as  funeral 
expenses,  both  sums  being  payable  to  the  legal  representatives 
of  the  deceased.  The  by-laws  of  the  association  were  changed 
during  the  absence  of  the  deceased  from  the  city,  and  under 
these  amendments  the  deceased,  shortly  before  his  decease, 
was  expelled.  No  notice  of  the  meetings  at  which  the 
by-laws  were  amended  or  the  deceased  expelled  were  given, 
although  an  effort  to  make  the  service  was  made.  The  suffi- 
ciency of  the  efforts  was,  however,  disputed.  The  defendants 
appealed  to  the  court  of  appeals. 

Abram  J.  Dittenhoeffer,  for  appellant. 
F.  IZurzman,  for  respondent. 
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DANFORTH,  J.  —  It  is  well  settled  that  an  association  whose 
members  become  entitled  to  privileges  or  rights  of  property 
therein,  cannot  exercise  its  power  of  expulsion  without  notice 
to  the  person  charged,  or  without  giving  him  an  opportunity 
to  be  heard  (Ang.  <&  Ames  on  Corp.,  sec.  420 ;  Bartlett  agt. 
Med.  SOG.J  72  N.  Y.,  187;  Com.  agt.  Penn.  Ben.  Ins.,  2 
Surg.  (&  R.,  141 ;  Innes  agt.  WyUe,  1  C.  &  K.,  257).  This 
general  rule  of  law  is  recognized  by  the  defendant's  by-law 
as  applicable  to  one  who,  from  any  cause,  should  fail  to  pay 
his  monthly  contribution.  It  is  in  these  words :  "  The  finan- 
cial secretary  shall  give  to  each  member  who  is  six  months  in 
arrears  a  written  notice,  calling  his  attention  to  the  fact  that 
he  shall  be  stricken  from  the  roll  in  case  he  does  not  pay  his 
dues  in  thirty  days."  It  is  admitted  that  the  deceased  was 
in  arrears,  but  it  is  established  as  a  fact  that  the  notice 
provided  for  in  such  a  case  was  not  given  to  him.  It  is 
said,  however,  by  the  learned  counsel  for  the  appellant 
that  this  omission  was  caused  by  the  failure  of  the  deceased 
to  give  notice  to  the  association  of  his  change  of  residence. 
It  does  not  appear  that  he  was  under  any  obligation  to 
do  so.  At  the  time  he  became  a  member  of  the  society 
he  notified  it  that  his  then  place  of  residence  was  41 
First  street,  in  the  city  of  New  York,  but  he  subsequently 
removed  to  East  Eighteenth  street.  There  is  nothing  to  show 
that  the  object  of  the  information  as  to  residence  was  to 
enable  the  defendant  to  serve  its  notices  at  that  place,  or  that 
the  deceased  agreed  that  they  might  be  left  at  his  house. 
There  are  many  other  reasons  why  it  would  be  well  for  such 
an  association  to  know  the  residence  of  its  members ;  but  how- 
ever that  may  be,  the  defendant,  by  another  by-law,  defined 
the  penalty  for  neglect  in  giving  notice  of  a  change  of  resi- 
dence. It  declares  that  for  such  omission  the  member  in 
default  shall  incur  a  fine  of  twenty-five  cents.  It  would  lead 
to  an  unjust  result  if  there  should  be  added  to  it  a  forfeiture 
of  the  whole  benefit  to  which  his  representatives  are,  in  case 
of  his  death,  entitled.  Such  consequence  is  not  declared  and 
VOL.  LX  54 
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cannot  be  implied  by  any  legal  construction.  In  the  absence 
of  any  agreement  by  the  members,  or  any  provision  in  the 
charter  or  by-laws,  for  a  different  mode  of  service,  it  should 
be  made  personally,  as  required  at  common  law,  when  the 
object  is  to  deprive  a  party  of  his  rights  or  property,  or  if  that 
can  be  dispensed  with,  then  in  such  other  mode  as  will  be 
most  likely  to  effect  its  object.  There  then  was  no  service, 
and  the  court  has  found  that  its  omission  is  not  excused. 
This  conclusion  is  well  warranted  by  the  facts  found,  and  the 
judgment  should  be  affirmed. 
All  concur. 


K  Y.  COMMON  PLEAS. 

THE   GROCERS'  BANK,  appellant,  agt.  RICHARD  G.  MURPHY, 

respondent.  « 

New  York  Stock  Exchange  —  a  seat  therein  is  property  and  may  be  applied  to 
satisfy  a  judgment  against  its  owner. 

A  seat  in  the  New  York  Stock  Exchange  is  property  that  may  be  applied 
toward  satisfaction  of  a  judgment  against  its  owner.  Per  BEACH,  J. 
(VAN  BRUNT,  J.,  dissenting.) 

General  Term,  March,  1881. 

THE  plaintiff  recovered  a  judgment  against  the  defendant 
on  the  18th  February,  1880,  and  execution  was  immediately 
issued  to  the  sheriff  of  this  county,  where  the  defendant 
resides.  Subsequently  an  order  was  granted,  upon  the  usual 
affidavit,  requiring  the  defendant  to  appear  before  one  of  the 
judges  of  this  court  to  make  discovery  on  oath  concerning  his 
property  to  be  applied  toward  satisfaction  of  the  judgment. 
This  proceeding  was  taken  under  subdivision  two  of  section 
292  of  the  Code  of  Procedure.  It  appeared  that  the  defend- 
ant owned  a  seat  in  the  New  York  Stock  Exchange.  The 
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motion  was  thereafter  denied,  and  the  appeal  is  by  the  plaintiff 
from  the  order. 

Ten  Broeck  &  Van  Orden,  for  appellant. 
Rastus  S.  Ransom,  for  respondent. 

BEACH,  J. —  If  the  judgment  debtor  is  alleged  to  have  prop- 
erty which  he  unjustly  refuses  to  apply  towards  the  satisfac- 
tion of  the  judgment,  the  statute  provides  this  mode  of  inquiry, 
and,  upon  the  fact  appearing,  the  judge  may  order  it  applied, 
if  not  exempt  from  execution  and  not  earnings  necessary  for 
a  family  wholly  or  in  part  supported  by  the  debtor's  labor. 
If,  therefore,  the  seat  in  the  Stock  Exchange  is  property,  the 
plaintiff  has  a  right  to  its  application.  The  learned  justice 
below  held  it  was  not;  and  his  conclusion  is  supported  by 
statements  contained  in  opinions  given  by  the  courts  of  a 
sister  state  whose  expressions  are  entitled  to  great  respect.  In . 
Thompson  agt.  Adams  et  al.  ( Weekly  Notes  of  Cases,  vol.  7, 
No.  18)  plaintiff  claimed  to  be  the  equitable  owner  of  the 
seat  of  a  deceased  member  in  the  Philadelphia  Stock  Exchange, 
he  having  advanced  the  money  for  its  purchase,  the  debt  being 
unpaid.  He  therefore  demanded  the  whole  proceeds  of  sale, 
or  to  share  equally  with  creditors  who  were  members  of  the 
board.  The  court  held  the  moneys  applicable,  first,  in  pay- 
ment of  indebtedness  to  members,  which  exhausted  the  fund. 
ELCOCK,  J.,  before  whom  the  case  was  tried,  said :  "  A  seat  in 
the  board  is  a  species  of  property  encumbered  with  conditions. 
It  is  not  a  matter  of  absolute  purchase,  for  it  never  was  freed 
from  the  conditions  and  duties  of  the  constitution  and  by-laws." 
Upon  appeal  the  court  say :  "  The  seat  is  not  property  in  the 
eye  of  the  law ;  it  could  not  be  seized  in  execution  for  the 
debts  of  the  members." 

In  Pancoast  agt.  Gowen  et  al.,  garnishees  ( Weekly  Notes 
of  Cases,  vol.  7,  No.  29),  the  question  before  the  court  was 
whether  or  not  the  seat  could  be  reached  by  an  attachment 
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execution,  and  it  was  held  it  could  not  be  levied  upon  under 
that  process  or  a  fi.  fa.  The  above  cases  are  somewhat  fully 
quoted  to  show  that  the  question  of  the  seat  being  property 
was  not  directly  before  the  court  for  decision  in  either.  The 
first  related  to  the  disposition  of  the  proceeds  of  sale,  and  the 
second  to  the  power  of  certain  process  to  reach  the  property. 
In  Ritterband  agt.  Baggett  (42  Superior  Court  R.,  556) ; 
Hyde  agt.  Woods  (4  Otto,  524),  and  In  Matter  of  Ketcham, 
Bankrupt  (Daily  Register,  February  9,  1880),  the  point  was 
clearly  involved.  These  adjudications  decide  the  seat  to  be 
property,  and  consequently  applicable  to  debts.  Justice 
CHOATE'S  opinion,  In  re  Ketcham  (supra),  exhausts  the  sub- 
ject, and  little,  if  aught,  can  be  added  here.  The  learned 
court  below  suggests,  as  one  reason  for  its  conclusions,  that 
the  rights  of  membership,  the  privilege,  seat  or  whatever  else 
it  may  be  termed,  does  not  fall  within  any  definition  of  prop- 
erty. This  may  be  so,  and  still,  if  the  modes  of  doing  busi- 
ness in  the  present  time  have  given  rise  to  property  rights 
bearing  no  similarity  to  those  heretofore  existing,  and  conse- 
quently undefined,  the  law  under  which  the  question  at  issue 
arises  will  still  apply  to  them,  if  upon  investigation  they  are 
found  to  possess  qualities  and  characteristics  common  to 
recognized  subdivisions  of  property.  The  controlling  feature 
appurtenant  to  a  seat  in  the  Stock  Exchange  is  that  it  may  be 
bought  and  sold  subject  to  the  rules  of  the  association,  and  in 
case  of  the  owner's  death  a  sale  is.  made  by  the  Exchange  and 
the  proceeds  distributed.  Herein  exists  the  difference  between 
it  and  membership  of  a  social  club.  The  latter  can  neither 
be  bought  nor  sold.  It  has  no  general  value  or  marketable 
quality.  There  is  no  provision  for  transfer,  and  nothing 
remains  after  a  member's  death.  It  is  in  itself  but  a  purely 
personal  right  dependent  upon  election  and  terminated  in 
every  way  by  demise.  There  is  but  one  condition  common  to 
both  —  the  necessity  for  an  election.  In  the  former,  one  desir- 
ing membership  and  acceptable  to  the  committee  on  admissions, 
pays  money  for  the  seat,  which  thereafter  represents  whatever 
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sum  was  needful  for  its  purchase.  That  amount  is  withdrawn 
from  the  assets  of  the  purchaser,  and,  if  the  conclusion  of  the 
court  below  is  correct,  has  been,  without  warrant  of  law,  so 
changed  in  its  character  as  to  be  relieved  from  the  obligation 
resting  upon  all  property,  to  wit,  liability  to  creditors  of  its 
possessor.  If  such  a  result  may  be  attained,  the  effort  of 
active  imagination  cannot  circumscribe  the  associations  human 
ingenuity  will  produce  to  thus  transmute  veritable  assets  into 
intangible  and  yet  most  substantial  and  valuable  shadows. 
Thus  would  follow  the  nullification  of  the  legal  principle 
which  makes  the  debtor's  possessions  liable  to  his  creditors,  and 
honest  claimants  would  be  remediless  because  of  the  insuffi- 
ciency of  a  statute  enacted  to  facilitate  the  collection  of  just 
demands.  There  may  be  minor  difficulties  in  the  practical 
application  of  the  statute,  but  these,  in  my  opinion,  are  easily 
surmounted.  Probably  an  order  appointing  a  receiver,  con- 
taining directions  for  the  judgment  debtor  to  do  whatever  may 
be  deemed  needful  to  transfer  the  seat  under  the  rules  of  the 
Exchange,  would  accomplish  the  result  sought.  This,  how- 
ever, is  properly  within  the  province  of  the  court  below.  The 
right  existing,  the  law  is  sufficiently  comprehensive  and  pow- 
erful for  its  enforcement. 

The  order  must  be  reversed,  with  costs. 

VAN  BKTTNT,  J.  (dissenting). —  The  opinion  of  the  learned 
justice,  by  whom  the  question  involved  in  this  proceeding  was 
determined  at  the  special  term,  seems  to  me  to  demonstrate 
with  a  reasonable  degree  of  certainty  that  membership  in  the 
New  York  Stock  Exchange  cannot  be  treated  as  property  or 
a  right  to  property,  and  that  but  little,  if  anything,  can  be 
added  to  the  reasons  assigned  in  that  opinion  for  this  conclu- 
sion which  will  add,  in  any  material  respect,  to  its  conclusive- 
ness.  It  seems  to  me  that  the  difficulty  which  is  encountered 
in  the  consideration  of  the  proposition  involved  arises  from 
the  fact  that  under  certain  circumstances  memberships  of  the 
stock  exchange  have  realized  the  large  sum  of  $30,000,  and 
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that  one  is  apt  to  be  influenced  in  his  consideration  of  the 
subject  by  the  idea  that  a  party  should  not  be  allowed  to  hold 
beyond  the  reach  of  his  creditors  that  which  had,  under  some 
circumstances,  produced  so  large  a  sum  of  money.  If  mem- 
bership in  the  New  York  Stock  Exchange  was  worth  merely 
a  nominal  amount,  I  think  that  we  would  have  no  difficulty 
in  coming  to  the  conclusion  that  it  was  a  mere  personal  privi- 
lege and  was  not  property  or  a  right  to  property. 

A  brief  consideration  of  the  organization  of  the  stock 
exchange  seems  to  illustrate  this  proposition.  The  New  York 
Stock  Exchange  is  a  voluntary  association  —  not  an  incorpora- 
tion—  of  a  number  of  business  men  for  the  purpose  of 
facilitating  the  transaction  of  their  business.  They  have 
adopted  a  certain  constitution  and  by-laws  for  the  government 
of  this  association,  and  the  relation  which  they  bear  to  them- 
selves and  the  outside  world  is  that  of  a  copartnership  formed 
amongst  a  large  body  of  men  for  certain  specific  purposes, 
and  having  the  rights,  privileges  and  duties  of  each  copartner 
distinctly  fixed  by  the  articles  of  copartnership.  By  reason 
of  this  aggregation  of  men  engaged  in  a  particular  business, 
and  by  reason  of  the  facilities  and  securities  which  this  com- 
bination affords  to  its  members,  the  privilege  of  forming  one 
of  this  copartnership  or  association  becomes  valuable.  The 
copartnership,  as  such,  owns  no  property  and  has  no  assets 
which  could  possibly  be  reached  by  any  process  of  law.  The 
sole  thing  which  the  defendant  holds,  and  the  sole  right  which 
he  possesses,  is  his  membership  of  this  copartnership.  I  know 
of  no  principle  of  law  which  can  possibly  compel  a  debtor  to 
assign  to  any  person  his  naked  right  of  membership  in  a  firm. 
It  is  true  that  where  the  firm  have  property  and  assets,  the 
interest  of  the  debtor  in  such  property  and  assets  may  be 
reached  by  the  creditor ;  but  his  membership  of  the  firm  can- 
not be  disturbed  unless  his  copartners  choose  to  dissolve  the 
firm  or  to  claim  the  firm  dissolved  by  reason  of  the  insolvency 
of  one  of  the  copartners,  and  then  no  right  of  partnership 
which  the  insolvent  partner  had  in  the  firm  could  be  possibly 
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transferred  to  another,  and  yet  this  is  precisely  what  is  sought 
to  be  done  by  this  proceeding.  It  is  sought  to  transfer  to 
some  other  party,  by  process  of  law,  the  membership  of  the 
defendant  in  this  voluntary  association. 

It  is  urged  that  the  constitution  of  the  New  York  Stock 
Exchange  contemplates  the  transfer  of  membership.  Without 
any  provision  in  the  constitution  or  by-laws,  undoubtedly  any 
one  member  might  .transfer  his  membership  to  another,  by 
and  with  the  consent  of  all  the  members  of  the  association,  in 
the  same  manner  as  one  partner  might  transfer  his  membership 
in  the  copartnership  by  and  with  the  consent  of  his  copartners ; 
and  in  the  constitution  of  the  New  York  Stock  Exchange 
there  has  been  inserted  a  provision  by  which  a  member  may, 
with  the  consent  of  a  certain  committee,  transfer  his  member- 
ship instead  of  requiring,  as  they  might  have  done,  the  assent 
of  all  the  members  of  the  stock  exchange.  The  same  could  be 
done  in  articles  of  copartnership.  A.,  B.  and  C.  might  enter 
into  a  copartnership  by  which  either  of  the  partners  might 
sell  out  his  membership  in  the  concern,  and  introduce  a  new 
partner  upon  the  consent  of  a  majority  of  the  firm,  and  such 
an  agreement  would  be  binding ;  and  this  is  the  sole  privilege 
which  is  conferred  by  the  constitution  of  the  New  York  Stock 
Exchange  upon  its  members. 

There  seems  to  be  no  way  in  which  the  court  can  enforce 
any  process  in  reference  to  the  transfer  of  the  membership  in 
the  stock  exchange. 

It  is  true  that  the  court  may  make  an  order  that  a  member 
assign  his  membership,  but  an  assignment  of  membership  exe- 
cuted by  a  member  does  not  transfer  such  membership ;  it 
requires  something  beyond  that  in  order  that  such  member- 
ship can  or  may  be  transferred  ;  it  requires  the  assent  of  the 
New  York  Stock  Exchange  in  the  manner  approved  by  its 
constitution  or  articles  of  copartnership.  The  attempt  might 
be  made  which  would  result  perhaps  in  a  destruction  of  the 
rights  of  the  defendant,  but  no  rights  whatever  can  be  con- 
ferred upon  another  person. 
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For  these  reasons,  as  well  as  for  those  so  ably  expressed  by 
the  learned  judge  in  his  opinion  at  special  terra,  I  am  of  the 
opinion  that  no  creditor  can  reach  this  personal  privilege  of 
the  defendant,  and  the  order  should  be  affirmed. 


SUPKEME  COUKT. 

ELIZABETH  FIRTH  et  al.  agt.  CHARLES  A.  ROE,  GEORGE  W. 
BERGEN  and  G.  EDWARDS  CARLL,  individually  and  as 
formerly  county  treasurers  of  Queens  county. 

Demurrer  to  complaint — improper  joinder  of  causes  of  action. 

A  joint  action  will  not  lie  against  three  successive  county  treasurers  to 
recover  damages  for  alleged  misinvestment  and  mismanagement  of 
trust  funds. 

They  are  not  co-trustees.  Each  is  a  trustee  successively,  and  has  no  con- 
trol over  the  other,  and  is  liable  for  his  own  acts  only.  There  could 
be  no  contribution  between  them. 

Special  Term,  April,  1879. 

THIS  action  was  brought  to  recover  damages  for  alleged 
misinvestment  and  mismanagement  of  trust  funds. 

The  complaint  alleged  that  in  1867  and  1868  certain  moneys 
($8,953.60)  were  deposited  with  the  county  treasurer,  the 
defendant  Roe,  to  be  invested,  the  income  to  be  paid  to  Sarah 
E.  Firth,  the  widow  of  one  John  Firth,  to  whom  the  property 
belonged,  during  her  lifetime,  as  and  for  her  dower,  and  at 
her  death  the  principal  to  be  paid  to  the  plaintiffs,  the  children 
of  decedent. 

That  the  interest  was  paid  said  widow  until  her  death,  which 
occurred  April  14, 1878. 

That  by  order  of  this  court,  dated  May  7,  1878,  the  county 
treasurer,  the  defendant  Carll,  was  directed  to  pay  the  princi- 
pal to  the  plaintiffs ;  and  that  in  part  performance  of  said 
'order  said  Carll  paid  plaintiffs  the  sum  of  $3,200,  and  has 
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refused  to  pay  the  balance,  and  the  sura  of  $5,753  is  now  due 
and  unpaid. 

That  of  said  sum  of  $8,953.60,  the  sum  of  $3,500  was 
invested  by  said  Roe  on  a  certain  bond  and  mortgage.  That 
at  the  time  such  investment  was  made  the  mortgage  was  not 
sufficient  security.  That  he  subsequently  illegally  and  without 
consideration  released  a  portion  of  the  property  from  the  Hen 
of  the  mortgage. 

That  the  defendant  Bergen  succeeded  Roe  as  such  treasurer, 
and  that  he  allowed  the  investment  to  remain  as  it  was,  and 
also  illegally  and  without  consideration  released  another  por- 
tion of  the  mortgaged  premises. 

That  the  defendant  Carll  succeeded  Bergen  as  such  treas- 
urer, and  also  allowed  such  investment  to  remain  as  it  was,  and 
finally  foreclosed  the  mortgage,  without  including  the  premises 
so  released  ;  and  that  he  ought  to  have  included  the  premises 
so  released,  such  release  being  fraudulent,  illegal  and  void. 

That  upon  a  sale  under  said  foreclosure  a  loss  occurred. 

The  complaint  further  alleges  that  of  said  sum  of  $8,953.60, 
said  Roe  further  invested  the  sum  of  $2,513.60  on  a  certain 
other  bond  and  mortgage ;  that  the  same  were  not  sufficient 
security,  and  ought  not  to  have  been  taken  by  him. 

That  his  successor,  the  defendant  Bergen,  allowed  such 
investment  to  remain  as  it  was  ;  and  that  his  successor,  Carll, 
also  did  the  same,  and  finally  foreclosed  the  mortgage  at  a 
sacrifice,  and  by  his  misappropriation  of  the  proceeds  of  such 
foreclosure  a  still  further  loss  ensued. 

The  defendants  severally  demurred  to  the  complaint,  on 
the  ground  of  improper  joinder  of  causes  of  action. 

The  case  was  submitted  on  briefs  April  14,  1879. 

Downing  <&  Stanbrougk,  for  defendants  Roe  and  Carll. 
Horace  Secor,  Jr.,  for  defendant  Bergen. 

R.  H.  Bowne,  attorney,  and  Joshua  M.  Van  Oott,  of  coun- 
sel for  plaintiffs. 

VOL.  LX        55 
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Mr.  Secor,  on  the  part  of  the  defendants,  cited  Code,  sec- 
tion 484 ;  Earle  agt.  Scott  (50  How.  Pr.,  506) ;  Jackson  agt. 
Brookins  (5  Hun,  530) ;  Moremus  agt.  Crawford  (15  id., 
47);  Hess  agt.  Buffalo,  &c.,  Co.  (29  Barb.,  391).  The  case 
of  the  N.  Y.  and  N.  H.  R.  R.  Co.  agt.  Schuyler  (17  N.  Y., 
592)  is  not  in  point.  There  is  no  common  right  against  these 
defendants.  It  is  not  an  equity  case,  but  a  simple  common- 
law  action  for  damages  for  alleged  negligent  acts  by  each 
defendant.  They  are  entitled  to  no  relief  —  only  to  judg- 
ment for  damages ;  and  their  prayer  for  equitable  relief  is 
nugatory  (Short  agt.  Barry r,  3  Lans.,  143 ;  Graves  agt.  Speir, 
58  Barb.,  349). 

Judge  Van  Cott,  for  plaintiffs,  claimed  that  the  case  was  a 
clear  one  for  contribution  between  trustees  who  were  all 
delinquent.  That  it  was  a  general  principle  in  respect  to 
parties  in  equity,  to  require  all  to  be  joined  whose  presence 
is  necessary  to  a  complete  and  final  determination  of  the 
matters  involved  (Story  Eq.  PI.,  sees.  207-220 ;  Sherman  agt. 
Parish,  53  N.  Y.,  483,  489,  490,  per  FOLGEK,  J.).  "  It  is  a 
general  rule  that  one  trustee  shall  not  be  liable  for  the  acts  or 
defaults  of  his  co-trustee.  This  rule  has  its  limits.  *  *  * 
And  if  he  were,  when  called  upon  to  account,  held  charge- 
able, he  should  be  afforded  his  remedies  against  his  co-trustees 
and  any  third  persons  who  have  been  accessory.  *  *  * 
Hence  it  is  that  the  first  question  arising  is,  whether  the 
plaintiff  is  not  in  fault  in  bringing  before  the  court  all  the 
parties  necessary  for  a  determination  of  the  whole  case,  so  as 
to  protect  the  defendants  as  well  as  the  plaintiffs.  It  is  quite 
clear  that  if  the  defendant  had  been  held  to  answer  in  the 
first  instance  to  the  plaintiff,  he  should  have  recompense  from 
the  estate  of  the  active  trustee,  contributed  from  that  of  the 
co-trustee  equally  in  fault,  and  be  enabled  to  pursue  and 
recover  the  fund  in  the  securities  in  which  it  has  been  put, 
and  in  the  hands  of  third  parties  receiving  it  with  knowl- 
edge. It  is  convenient  that  those  he  may  thus  call  upon 
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should  be  parties  in  the  action  ;  thus  multiplicity  of  suits 
is  avoided.  The  evidence  affecting  him  in  favor  of  the 
plaintiff  will  have  its  legitimate  effect  against  others,  and 
so  divers  results  in  different  actions  be  escaped,  and 
one  judgment  in  one  action  upon  one  hearing  end  all." 
The  defendants  were  properly  joined.  There  is  a"  perfect 
unity  of  fund  and  identity  of  duty  in  respect  of  it,  and  a 
clear  unity  of  liability  for  the  waste  of  it.  The  order  and  pro- 
portion in  which  the  defendants  are  chargeable,  in  equity,  for 
their  respective  devastavits  can  properly  be  adjusted  in  one 
action,  ard  the  plaintiffs  are  not  bound  to  incur  the  expense 
and  risk  of  separate  actions  to  adjust  the  order  and  proportion 
of  their  several  liabilities  (Sherman  agt.  Parish,  supra  /  see, 
also,  Code,  sec.  484,  sub.  8,  9  ;  Wiles  agt.  Suydam,  64  N.  Y., 
177;  VI  N.  Y.,  592). 

Mr.  Secor,  in  reply,  insisted  that  Sherman  agt.  Parish  was 
not  applicable.  That  action  was  to  compel  defendant,  who 
was  one  of  several  co-trustees,  to  invest  $18,000,  and  pay  inter- 
est on  same:  Held,  that  to  prevent  multiplicity  of  suits 
co-trustees  should  be  joined,  and  the  question  of  contribution 
as  between  such  co-trustees  could  be  determined.  "We  were 
not  co-trustees.  Each  was  a  trustee  successively  and  had  no 
control  over  the  other,  and  is  liable  for  his  own  acts  only. 
There  could  be  no  contribution  between  them.  "It  is  the 
principle  of  courts  of  equity,  in  cases  of  breach  of  trust, 
*  *  *  and  when  the  facts  of  the  case  call  for  a  contribu- 
tion or  a  recovery  over  that  all  persons  who  should  be  before 
the  court,  to  enable  it  to  make  complete  and  final  judgment, 
are  necessary  parties"  (Sherman  agt.  Parish,  supra,  relied 
on  by  plaintiffs).  As  before  seen,  in  our  case,  there  can  be  no 
"  call  for  a  contribution." 

BARNAKD,  P.  J.,  to  whom  the  case  was  submitted,  gave 
judgment  to  the  defendants,  with  costs,  on  May  9,  1879.  No 
appeal  was  taken. 
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COUKT  OF  APPEALS. 

FIRST  NATIONAL  BANK  OF  MEADVILLE,  PENN.,  appellant,  agt. 
FOURTH  NATIONAL  BANK  OF  NEW  YORK,  respondent. 

Costs  on  appeal  —  to  be  given  to  the,  party  ultimately  successful. 

Where  a  judgment  is  reversed  "  with  costs  to  abide  the  event,"  and  the 
order  is  silent  as  to  which  party  is  to  receive  the  costs,  it  means  that 
they  are  to  go  to  the  one  ultimately  successful. 

',    Decided  March,  1881. 

THIS  action  was  first  tried  before  a  referee,  and  from  the 
judgment  in  favor  of  the  plaintiff,  entered  upon  the  referee's 
report,  the  defendant  appealed  to  the  general  term  of  the 
supreme  court  of  the  first  department,  which  affirmed  the 
judgment  with  costs.  The  defendant  then  appealed  to  the 
court  of  appeals,  and  a  new  trial  was  ordered  (see  77  N.  Y., 
320),  with  "  costs  to  abide  the  event."  Upon  the  second  trial 
the  plaintiff  again  succeeded.  The  clerk  taxed  the  costs  of  the 
first  trial  and  of  the  appeals  in  favor  of  the  plaintiff.  Upon 
appeal  from  this  taxation  the  court  at  special  term,  following 
the  interpretation  of  said  phrase  adopted  in  Sheridan  agt. 
'Genet  (Daily  Register,  December  12,  1878),  and  followed  in 
Union  Trust  Co.  agt.  Whiton  (17  Hun,  593),  reversed  the 
clerk  and  struck  out  the  costs  of  the  former  trial  and  of  the 
appeals.  Upon  the  appeal  taken  from  said  order,  the  general 
term  affirmed  the  order  of  the  special  term,  and  the  plaintiff 
appealed  to  the  court  of  appeals.  That  court  has  now  settled 
the  question  in  the  following  opinion . 

ANDREWS,  J.  —  The  plaintiff  is  entitled  to  tax  the  costs  of 
the  appeal  to  this  court.  The  first  judgment  was  reversed, 
with  costs  to  abide  the  event.  The  event  of  the  new  trial 
was  the  circumstance  which  was  to  determine  which  party 
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should  recover  the  costs  of  the  appeal.  The  order  did  not 
limit  the  recovery  of  costs  to  the  prevailing  party  on  the 
appeal  in  case  he  should  finally  succeed  in  the  action. 

Appeals  are  often  taken  for  technical  errors  which  do  not 
affect  the  merits,  and  although  the  appellant  is  successful,  the 
effect  of  such  appeals  in  many  cases  is  simply  to  protract  and 
increase  the  expense  of  the  litigation.  There  is  generally  no 
injustice  in  awarding  costs  on  the  appeal  to  the  party  who 
shall  finally  recover. 

It  is  contended  that  the  plaintiff  is  entitled  to  tax  the  costs 
of  both  trials ;  and  this  is  the  undoubted  practice,  although 
the  first  judgment  in  his  favor  was  erroneous.  In  analogy  he 
should  be  allowed  to  tax  the  costs  of  the  appeal.  The  terms 
on  which  a  new  trial  is  granted,  as  respects  costs,  are  within 
the  discretion  of  the  court.  We  have  often  limited  the 
recovery  of  costs  on  appeal  to  one  of  the  parties,  but  where 
the  order  reversing  a  judgment  and  granting  a  new  trial  is 
made,  with  costs  to  abide  the  event,  without  other  limitation, 
we  understand  that  the  party  finally  succeeding  in  the  action 
is  entitled  to  tax  them.  This  construction  was  put  upon  a 
similar  order  in  Koon  agt.  Thurman  (2  Hill,  357).  In  Union 
Trust  Co.  agt.  Whiton  (78  N.  1",  491)  we  refused  to  interfere 
with  the  construction  given  by  the  general  term  of  the  first 
department  to  its  own  order.  The  question  here  is  as  to  the 
construction  of  our  order. 

The  order  of  the  special  and  general  terms  should  be 
reversed,  and  the  taxation  by  the  clerk  should  be  affirmed. 

All  concur,  except  RAPALLO,  J.,  absent. 
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SUPKEME  COURT. 

MARCUS  FLEISHHAUEB  agt.  JOHN  F.  DOELLNER  and  others. 

Mortgage  —  Decree  of  sale  permitting  purchaser  to  retain  out  of  purchase 
money  the  amount  of  taxes  —  Motion  to  deduct  amount  of  taxes  from  judg- 
ment for  deficiency  should  have  been  made  before  sale —  Party  assuming 
payment  of  bond  and  mortgage  becomes  principal  debtor  and  is  bound  to  see 
that  the  taxes  are  paid. 

The  mortgage  in  suit,  which  contains  no  covenant  to  pay  taxes,  was 
executed  by  defendant  Doellner  in  1872.  He  sold  the  premises  in  1873 
to  defendant  Guggenheimer,  who  assumed  payment  of  the  mortgage. 
In  1874,  Guggenheimer  sold  the  property  subject  to  the  mortgage.  The 
judgment  of  foreclosure  permitted  the  purchaser  to  retain  out  of  the 
purchase  money  the  amount  of  all  taxes  and  assessments  which,  at  the 
time  of  the  sale,  were  a  lien  on  the  premises,  and  $578  were  deducted 
to  discharge  taxes  due  upon  the  premises  for  1877  and  1878: 

Held,  that  a  motion  by  Guggenheimer  to  deduct  the  $578  from  the  judg 
ment  against  him  for  deficiency,  comes  too  late  after  sale  under  the 
decree ;  and  that  at  any  rate  Guggenheimer  was  liable  for  the  deficiency 
after  deducting  such  taxes  from  the  purchaser's  bid. 

Special  Term,  January,  1881. 
MOTION  to  amend  a  judgment. 
Mr.  Gruggenheimer,  for  motion. 
Mr.  Lawrence,  opposed. 

VAN  YORST,  J. —  I  am  of  opinion  that  the  motion  comes  too 
late.  The  mortgaged  premises  have  been  sold  under  the 
decree  and  in  pursuance  of  its  directions,  and  the  moneys 
applied  according  to  its  terms.  The  taxes  were  deducted  from 
the  bid  of  the  purchaser  as  the  judgment  directed. 

If  there  was  anything  wrong  in  the  judgment,  relief  should 
have  been  asked  before  the  sale  was  made  following  its  terms. 
But  were  it  otherwise,  I  think  the  defendant  Guggenheimer 
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was  legally  and  equitably  liable  for  the  deficiency  after  deduct- 
ing the  taxes  from  the  purchaser's  bid.  Guggenheimer,  by 
assuming  the  payment  of  the  bond  and  mortgage,  became  the 
principal  debtor,  and  it  was  his  business  to  see  that  the  taxes 
were  paid. 

The  mortgagee  is  entitled  to  the  amount  of  his  mortgage, 
and  he  cannot  be  injured  through  the  accumulation  of  taxes 
growing  out  of  the  default  of  those  whose  duty  it  was  to  see 
that  they  were  paid. 

"While  Guggenheimer  covenanted  to  pay  the  bond  and 
mortgage,  and  thereby  became  the  principal  debtor,  he  con- 
veyed the  premises  without  exacting  a  similar  covenant  from 
his  grantee,  so  he  continued  to  remain  personally  chargeable 
for  the  payment  of  the  bond  and  mortgage. 

The  Mutual  Life  Insurance  Co.  agt.  Dams  (44  Superior 
Ct.  R.,  173)  and  Marshall  agt.  Davis  (Y8  N.  Y.,  414)  are 
adverse  to  the  contention  of  the  defendant,  and  his  motion  is 
denied,  with  ten  dollars  costs. 


N.  Y.  MAEINE  COUET. 
JOSEPH  J.  KELLY  agt.  EDWARD  C.  SHEEHY  et  al. 

Forcible  entry  and  detainer  proceedings  under  the  Code  of  Civil  Procedure  — 
The  questions  to  be  litigated  therein  —  Code  of  Civil  Procedure,  sections  2233, 
2234,  2235,  2245,  2247. 

In  proceedings  for  forcible  entry  and  detainer  under  title  2  of  chapter  17 
of  the  Code  of  Civil  Procedure,  the  main  question  for  determination  is 
whether  the  party  charged  entered  by  force  upon  one,  having  previ- 
ously a  peaceable  possession,  under  claim  of  right,  and  whether  the 
person  whose  possession  was  invaded  has  been  held  out  by  force. 

These  provisions  do  not  cast  upon  the  magistrate  the  burden  of  examin- 
ing and  determining  conflicting  titles  to  real  estate. 

Special  Term,  March.  1881. 
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» 
PROCEEDINGS  for  forcible  entry  and  detainer  were  instituted 

Tinder  the  new  Code  to  recover  the  possession  of  two  valuable 
lots  of  land  on  Fifth  avenue,  near  Ninetieth  street,  in  the  city 
of  New  York,  with  the  buildings  thereon  erected. 

John  Townseii  d,  for  complainant. 

James  W.  Gerard,  James  Henderson  and  Mathew  Daly, 
for  defendants. 


J.  —  This  is  a  proceeding  commenced  under  title 
2  of  chapter  17  of  the  Code  of  Civil  Procedure,  section  2233 
of  which  provides  that  no  entry  shall  be  made  into  real  prop- 
erty but  in  a  case  where  entry  is  given  by  law,  and  in  such  a 
case  only  in  a  peaceable  manner  —  not  with  strong  hand,  nor 
with  multitude  of  people  —  and  declares  that  a  person  who 
makes  a  forcible  entry,  forbidden  by  said  section,  or  who, 
having  peaceably  entered  upon  real  property,  holds  the  posses- 
sion thereof  by  force,  may  be  removed  therefrom  as  prescribed 
in  said  title. 

Section  2234  enumerates,  among  the  officers  who  are  charged 
with  the  exercise  of  this  jurisdiction,  the  justices  of  the  marine 
court  of  the  city  of  New  York.  Section  2235  provides  how 
the  application  shall  be  made  and  what  the  petition  shall 
contain. 

Section  2245  provides  that  where  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcibly  holding  out, 
the  petitioner  must  allege  and  prove  that  he  was  peaceably  in 
actual  possession  of  the  property  at  the  time  of  a  forcible 
entry,  or  in  constructive  possession  at  the  time  of  a  forcible 
holding  out,  and  requires  that  the  adverse  party  either  deny 
the  forcible  entry  or  forcible  holding  out,  or  that  he  allege  in 
his  defense  that  he  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property  for  three 
years  together  next  before  the  alleged  forcible  entry  or 
detainer,  and  that  his  interest  is  not  ended  at  the  time  of  the 
trial. 
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• 
The  issues  thus  joined  must  (unless  a  jury  be  demanded)  be 

tried  by  the  justice  entertaining  the  proceeding  (sec.  2247, 
supra).  I  have  given  the  substance  of  these  various  provisions 
because  they  differ  in  some  respects  from  the  mode  of  pro- 
cedure laid  down  in  the  Revised  Statutes  (3  R.  S.  [6th  ed.~\, 
820),  and  are  intended  as  a  substitute  therefor.  The  defend- 
ants Patrick  Sheehy  and  Cornelius  Lynch  have  interposed  a 
general  denial,  while  the  principal  defendant  Edward  C. 
Sheehy,  after  denying  the  forcible  entry  and  detainer,  admits 
that  he  is  in  possession  of  the  property  claimed,  and  alleges 
that  his  possession  is  by  virtue  of  a  lease  thereof,  executed  to 
him  by  Olivia  G.  Ranney,  Julia  Scott  and  Francis  Scott, 
whom  he  asserts  to  be  the  owners  in  fee  of  said  premises, 
with  the  right  to  control  the  possession  thereof.  The  issues 
presented  are  to  be  tried  in  the  manner  provided  by  section 
2245  (supra),  which  is  similar  to  section  11  of  the  former  act 
(3  R.  /S.  [6th  ed.~\,  821).  This  provision,  the  courts  have  held, 
did  not  cast  upon  the  magistrate  the  burden  of  examining 
and  determining  conflicting  titles  to  real  estate  (People  agt. 
Leonard,  11  Johns.,  504 ;  Carter  agt.  Newhold,  7  How.  Pr., 
166 ;  1  Daly,  46).  .  Adopting  this  as  the  correct  interpretation 
of  section  2245  (supra],  and  as  a  guide  to  what  the  magistrate 
is  to  try,  it  follows  that  the  main  question  for  determination 
in  proceedings  of  this  character  is  whether  the  party  charged 
entered  by  force  upon  one,  having  previously  a  peaceable 
possession,  under  claim  of  right,  and  whether  the  person 
whos6  possession  was  invaded  has  been  held  out  by  force 
(  Wells  agt.  De  Leyer,  1  Daly,  46),  for  no  one  has  the  right  to 
assert  his  own  title  with  force  and  violence  against  another  in 
peaceable  possession  under  color  of  title  and  claim  of  right 
(Rex  agt.  Wilson,  8  T.  R.,  357, 361,  and  cases  cited  in  note  9 
to  Bishop's  Cr.  Law,  sec.  475). 

The  complainant  introduced  upon  the  trial  a  paper  title  to 

the  premises,  from  the  time  the  title  to  the  Harlem  commons 

was,  by  law  (1820,  1823),  vested  in  trustees  for  sale,  down  to 

the  present  day,  which  at  least  proved  that  his  occupation  was 

VOL.  LX         56 
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not  a  bare  possession  without  title ;  but  under  color  of  title 
and  claim  of  right,  and  being  peaceable  in  its  character,  it 
should  have  been  assailed  by  appropriate  legal  proceedings  or 
not  at  all.  In  addition  to  the  paper  title  under  which  he 
holds,  the  complainant  has  regularly  paid  all  the  taxes,  assess- 
ments and  other  charges  upon  the  property  for  many  years 
past,  and  has  in  every  way  asserted  and  maintained  his  claim 
of  title  to  the  property.  When  the  defendant  Edward  C. 
Sheehy  took  the  lease  from  Olivia  G.  Ranney  and  others,  in 
May,  1880,  he  knew  that  the  complainant  had  possession  of 
the  property  under  a  title  adverse  (if  not  superior)  to  that 
claimed  by  his  lessors,  and  must  have  known  that  possession 
would  not  be  quietly  yielded  by  the  complainant  to  one  who 
came  with  hostile  intentions.  The  lease  was  not  produced 
upon  the  trial  and  is  said  to  be  lost.  The  term  was  one 
year,  and  the  rental  $100  for  the  term.  No  effort  was 
made  to  enter  under  it  until  Sunday  morning,  the  28th  of 
November,  1880,  over  six  months  after  the  term  demised 
commenced. 

The  fact  that  the  complainant's  possession  made  his  title 
impregnable  against  attack  from  any  source  except  by  one 
having  superior  title  of  an  invulnerable  nature,  makes  it 
apparent  that  the  complainant  would  not  have  welcomed  an 
adverse  claimant  to  the  protecting  aegis  of  his  possession, 
when  he  must  have  known  that  he  was  surrendering  to  an 
enemy  nine-tenth  of  the  struggle  in  a  prospective  possessory 
common-law  action  of  ejectment,  where  the  plaintiff  cannot 
litigate  the  inherent  weakness  of  the  defendant's  title,  but 
must  rely  solely  upon  the  invulnerability  of  his  own.  The 
complainant  naturally  resisted  the  attempt  to  take  possession, 
and  yielded  only  after  making  the  best  resistance  he  could 
against  an  unexpected  assault  by  superior  numbers.  The  time 
and  manner  of  taking  possession  were  unlawful,  and  in  clear 
violation  of  the  statute.  I  need  not  cite  authorities  to  sustain 
this  conclusion,  because  it  would  be  impossible  to  find  any- 
thing in  the  annals  of  jurisprudence  which  sanctions  a  forcible 
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entry  as  a  mode  of  possessing  the  property  of  another,  even 
under  adverse  claim  of  title.  The  possession  thus  obtained 
is  maintained  and  insisted  upon  and  constitutes  a  forcible 
holding  out,  which  the  provisions  of  the  Code  I  have  cited 
were  intended  to  redress.  No  injustice  is  done  by  restoring 
the  complainant  to  the  possession  of  which  he  is  wrong- 
fully deprived.  The  parties  are  merely  returned  to  the 
position  they  occupied  when  the  possession  was  wrongfully 
invaded  on  the  Sunday  morning  in  question.  If  the  defend- 
ant Edward  C.  Sheehy,  or  those  under  whom  he  claims, 
have  any  title  to  the  property  in  dispute,  they  may  assert 
it  in  some  appropriate  mode  by  legal  proceedings,  but  they 
must  not  take  the  law  into  their  own  hands  and  decide  dis- 
puted questions  of  possession  by  acts  or  menaces  of  physical 
power. 

The  complainant's  counsel,  upon  the  trial,  for  some  reason 
of  his  own,  elected  to  rely  upon  the  forcible  holding  out, 
from  which  it  may  be  inferred  that  he  abandoned  the  forcible 
entry  as  a  ground  of  recovery.  This  he  had  a  right  to  do 
( People  agt.  Anthony ',  4  Johns.,  198  ;  Same  agt.  Riohett,  8 
Cow.,  226 ;  Same  agt.  Godfrey,  1  Hall,  240 ;  Same  agt. 
Field,  1  Lans.,  232 ;  8.  C.,  52  Barb.,  216),  for  the  forcible 
detainer  is  a  mere  continuation  of  the  first  offense.  The  proof 
of  the  entire  transaction  is  in  evidence,  however,  and  charac- 
terizes the  holding  out  complained  of.  Patrick  Sheehy  and 
Cornelius  Lynch  disclaim  any  forcible  holding  out,  and  as  to 
them  the  proceeding  will  be  dismissed.  Edward  C.  Sheehy 
insists  upon  the  right  to  maintain  the  possession  acquired  in 
the  manner  before  stated,  and  as  to  him  a  final  order  will  be 
made,  awarding  to  the  complainant  the  possession  thus  wroiig- 
fu'lv  withheld.  Under  section  2250  (supra),  the  complainant 
will  be  awarded  twenty-five  dollars  costs,  and  the  defendants 
Patrick  Sheehy  and  Cornelius  Lynch  will  each  be  awarded 
twelve  dollars  and  fifty  cents  costs.  The  disbursements  actu- 
ally incurred  are  to  be  added  to  these  amounts.  The  technical 
point  made  in  regard  to  section  2233  (supra)  is  without  force 
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for  two  reasons :  First.  The  petition  filed  clearly  gives  the 
court  jurisdiction,  which  is  not  divested  by  the  phraseology  of 
that  section.  Second.  The  proper  interpretation  of  section 
2233  is  that  the  proceeding  for  forcibly  holding  out  may  be 
maintained,  not  only  in  cases  of  forcible  entry,  but  in  cases 
where  one  "  peaceably  enters  upon  real  property,"  without 
right,  and  "  holds  the  possession  thereof  by  force."  In  this 
case  the  entry  was  forcible  and  without  right,  and  a  fortiori 
the  section. applies. 

The  final  order  in  accordance  herewith,  together  with  the 
warrant,  must  be  drawn  and  submitted  to  me  for  my  fiat. 


COTJKT  OF  APPEALS. 

THE  PEOPLE  ex  rel.  FKANCIS  HIGGINS,  receiver,  &c.,  respondent, 
agt.  DAVID  McADAM,  justice,  &c.,  appellant. 

Summary  proceedings  —  Jurisdiction  of  the  marine  court  —  The  terms 
"landlord"  and  "  tenant"  construed — Leasehold  estates  defined  —  Judg- 
ment liens  thereon. 

Summary  proceedings  under  the  statute  founded  on  an  execution  sale 
may  be  maintained  against  the  judgment  debtor  personally,  or  against 
any  person  in  possession  under  him  subsequent  to  the  lien  of  the  judg- 
ment (Reversing  8.  C.,  ante,  139,  and 58  Sow.,  442). 

Decided  March,  1881. 

APPEAL  from  a  judgment  entered  on  an  order  of  the  general 
term  of  the  supreme  court  of  the  first  department,  affirming 
an  order  of  the  special  term  granting  a  perpetual  writ  of 
prohibition  enjoining  Mr.  justice  McADAM  from  continuing  a 
summary  proceeding  against  one  Virginia  Herring,  founded 
upon  an  execution  sale  against  the  executors  of  the  estate  of 
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the  late  judge  McCuNN.  Upon  the  return  of  the  summons 
it  was  objected  that  justice  Me  ADAM  had  no  jurisdiction 
because  the  proceeding  (which  was  commenced  before  the 
present  sections  2231-2265  of  the  Code  of  Civil  Procedure 
went  into  operation)  would  lie  against  the  execution  debtors 
only,  and  not  against  those  who  entered  under  them  subse- 
quent to  the  sale.  This  objection  was  overruled  by  Mr.  jue- 
tice  Me  A  DAM,  and  the  matter  ordered  to  proceed  at  a  time 
then  designated.  Before  the  adjourned  day  Francis  Higgins, 
the  receiver  of  the  McCunn  estate  (who  succeeded  the  execu- 
tors thereof)  procured  the  alternative  writ  of  prohibition, 
which  was,  after  argument,  made  absolute  by  Mr.  justice 
BEACH,  sitting  in  the  supreme  court,  special  term  (opinion  of 
the  special  term  judge,  58  How.  Pr.,  442).  Upon  an  appeal 
therefrom,  the  order  was  affirmed  at  the  general  term  (opinion 
reported,  22  Hun,  559 ;  60  How.  Pr.,  139  ;  11  Weekly  Dig., 
112)  and  from  the  judgment  entered  on  such  affirmance, 
the  defendant  (justice  MCADAM)  appealed  to  the  court  of 
appeals. 

Edward  Jacobs  and  Alfred  Mclntyre,  for  appellant. 
A.  H.  Joline,  for  respondent. 

FOLGER,  Ch.  J. —  Section  28,  article  2,  title  10,  chapter  8,  part 
3  of  the  Revised  Statutes  (vol.  2,  page  512)  provides  that  any 
tenant  of  premises  may  be  removed  therefrom,  if  they  live  in 
the  city  of  New  York,  by  any  justice  of  the  marine  court. 
The  statutes,  in  subsequent  sections,  prescribe  the  manner  in 
which  the  removal  may  be  made.  There  is  no  question  in 
this  case,  but  that  the  proceedings  had  before  justice  McAoAM 
were  formally  in  accordance  with  the  statute.  The  defendant 
in  them,  Virginia  Herring,  was  the  tenant  of  the  preriiises, 
and  they  lay  in  New  York  city.  So  far,  it  seems  that  the 
justice  of  the  marine  court  had  jurisdiction.  But  the  28th 
section  (supra),  in  four  subdivisions,  limits  the  general 
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character  of  its  first  declaration,  and  therein  designates  the 
particular  cases  in  which  the  power  to  remove  may  be  exer- 
cised. The  case  in  hand,  if  it  meets  either  of  those,  meets  the 
fourth.  That  is  for  the  case  of  a  person  holding  over  and 
continuing  in  possession  of  real  estate,  which  shall  have  been 
sold  by  virtue  of  an  execution  against  such  person  after  a  title 
under  such  sale  shall  have  been  perfected.  In  the  case  before  us 
there  has  been  a  sale  of  the  premises  of  which  Herring  is  in 
possession ;  the  sale  was  by  virtue  of  an  execution,  and  the 
title  under  the  sale  has  been  perfected.  The  execution,  how- 
ever, was  not  against  her.  She  is  not  literally  the  person 
against  whom  the  execution  was  issued.  If  the  provisions  of 
the  fourth  subdivision  are  to  be  strictly  applied,  she  is  not 
amenable  to  them.  There  have  been,  however,  judicial  inter- 
pretations of  it,  which  have  declared  that  it  may  be  applied 
liberally ;  thus,  it  has  been  held,  that  the  proceedings  may  be 
had  against  the  tenant  of  the  person  against  whom  the  execu- 
tion issued  (Birdsall  agt.  Phillips,  17  Wend.,  464) ;  that  the 
conventional  relation  of  landlord  and  tenant  need  not  exist 
between  the  purchaser  at  the  sheriff's  sale  and  the  occupant 
of  the  premises,  arising  from  a  lease  or  a  compact  between 
them ;  that  the  purchaser  takes  all  the  rights  of  the  landlord ; 
that  there  does  thereupon  arise  between  the  purchaser  and  the 
tenant  the  relation  of  landlord  and  tenant ;  that  the  statute 
does  not  mean  a  holding  over  by  his  own  personal  act,  but 
that  if  he  do  it  by  agent,  servant  or  tenant  at  will,  he  may 
equally  be  said  to  hold  over;  that  the  statute  is  equally 
applicable  to  the  judgment  debtor  and  all  who  hold  under  him 
under  pretense  of  title  acquired  posterior  to  the  judgment. 
In  Hallenbeck  agt.  Garner  (20  Wend.,  22)  the  authority  of 
17  Wendell  (supra)  is  recognized,  and  that  a  servant,  or  agent, 
or  one  entering  upon  the  premises  under  title  derived  subse- 
quent to  the  lien  of  the  judgment  under  which  the  sale  has 
been  made,  is  amenable  to  the  statute.  And  in  Spraker  agt. 
Cook  (16  N.  Y.,  567)  it  is  declared  that  by  this  statute  the 
legislature  has  applied  the  designation  of  tenant  to  the  judg- 
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ment  debtor  in  possession,  and  that  of  landlord  to  the  pur- 
chaser of  the  land  on  execution,  without  discriminating 
between  such  parties  and  those  who  are  properly  landlords 
and  tenants.  It  seems,  then,  that  Herring,  though  not  the 
person  against  whom  the  execution  issued,  is  liable  to  proceed- 
ings under  the  statute,  if  she  has  entered  upon  the  premises 
under  pretense  of  title  thereto,  acquired  subsequent  to  the  lien 
of  the  judgment.  And  the  dates  furnished  by  the  case  show 
that  she  did.  The  debtor  died  in  1872,  leaving  a  leasehold 
interest  for  years  in  the  premises  not  yet  at  an  end.  In 
December  of  that  year  executors  of  his  will  qualified  and 
received  letters  testamentary,  and  went  into  possession  of  the 
premises  as  owners  of  the  leasehold  estate.  In  1875,  one 
Parker,  a  creditor,  recovered  a  judgment  against  those  execu- 
tors and  docketed  it.  In  March,  1876,  a  receiver  of  the  estate 
was  appointed  in  proceedings  by  the  executors  for  a  construc- 
tion of  the  will,  and  in  proceedings  for  a  partition  of  the 
leasehold  estate.  In  May  of  that  year,  by  order  of  the  surro- 
gate therefor,  Parker  issued  an  execution  against  the  executors, 
judgment  debtors  in  his  judgment,  and  thereupon,  in  Septem- 
ber of  that  year,  issued  an  execution  which  the  supreme  court 
ordered  to  be  levied  upon  any  of  the  assets  or  property  of  the 
testators  in  the  hands  of  the  executors,  the  judgment  debtors. 
In  1877,  the  sheriff,  by  virtue  of  the  execution  and  a  levy 
under  it  on  the  leasehold  estate,  sold  that  estate  and  gave  a 
certificate  to  the  "purchaser.  In  1878,  at  the  expiration  oi 
fifteen  months  from  the  sale,  the  sheriff  gave  a  deed  to  the 
purchaser,  who  is  the  same  one  who  has  taken  these  proceed- 
ings to  remove  Herring.  In  1879,  the  receiver  leased  the 
premises  to  Herring,  and  she  went  into  possession  by  authority 
of  the  lease,  and  under  the  title  of  the  receiver.  Thus,  it 
appears  that  the  possession  of  Herring  is  by  the  title  of  the 
receiver,  and  that  his  title  was  acquired  posterior  to  the  judg- 
ment. She  is  within  the  provisions  of  the  statute,  as  inter- 
preted by  the  adjudications  that  we  have  cited.  The  execution 
was  not  against  her  nor  against  the  receiver  who  let  to  her. 
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But  it  was  against  the  executors.  The  receiver  had  no  greater 
or  other  title  than  that  of  the  executors,  and  no  right  to  let, 
save  what  he  got  by  acquiring  their  title.  It  was  either  under 
their  title  that  Herring  held,  and  that  was  a  title  subject  to 
the  lien  of  the  judgment,  and  swept  away  by  a  sale  under 
execution  thereon  and  a  perfecting  of  the  sale  thereon  by 
taking  the  sheriff's  deed ;  or  it  was  under  the  title  of  the 
receiver,  which  was  a  title  posterior  to  the  lien  of  the  judgment 
and  equally  swept  away.  The  receiver  did  not  take  strictly 
under  the  executors,  but  he  took  only  their  right  and  title ; 
he  took  not  as  their  agent  or  servant,  but  he  took  as  represent- 
ing their  testator  in  part,  and  those  interested  in  the  testator's 
estate  in  part.  Spraker  agt.  Cook  (supra)  shows  that  an  exact 
meaning  is  not  to  be  given  to  the  terms  landlord  and  tenant, 
in  applying  the  fourth  subdivision  of  the  twenty-eighth  section ; 
that  the  purchaser  is  a  landlord,'and  that  any  one  in  possession 
under  the  title  that  the  purchaser  has  acquired  is  a  tenant 
within  its  scope.  We  perceive  that  the  interest  in  real 
estate  affected  by  the  proceedings  is  a  leasehold  for  a  term 
of  years.  Such  an  interest  was  at  common  law  personal 
property,  but  the  statutes  of  this  state  have  for  some 
purposes  modified  its  character.  Estates  for  years  are  by 
those  statutes  denominated  estates  in  lands.  They  are  still 
chattels  real,  and  are  not  classed  as  real  estate  in  the ,  chap- 
ter of  the  Revised  Statutes  of  "  title  to  property  by  descent." 
A  judgment  binds  and  is  a  charge  upon  the  chattels  real  of 
every  person  against  whom  the  judgment  is  rendered.  We 
will  not  say  that  estates  for  years  in  the  hands  of  executors 
are  thus  bound  and  charged,  when  they  have  acquired  them 
as  the  property  of  their  testator,  though  the  judgment  be 
against  the  executors.  For  leases  for  years  of  a  decedent  go 
to  his  executor  or  administrator  as  assets  for  distribution,  and 
vest  in  him  as  part  of  the  decedent's  personal  property  (Des- 
pard  agt.  Churchill,  53  1V~.  Y.,  199,  and  citations  there 
made).  It  may  be  that  there  is  a  conflict  in  the  statutes  on 
this  subject,  when  it  is  sought  to  apply  them  all  at  once  to 
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such  a  state  of  facts,  as  has  arisen  in  this  case.  If  there  -be,  it 
is  not  needed  that  we  seek  to  allay  it  now.  The  creditor 
recovered  and  docketed  his  judgment  against  the  executors 
before  the  appointment  of  a  receiver.  The  receiver  was 
appointed  by  the  supreme  court.  He  was  not  appointed  on 
the  application  of  creditors.  His  duty  was  to  receive  rents 
and  profits  and  collect  personal  estate,  and  to  make  deposits 
with  a  trust  company.  He  stood  in  the  place  and  stead  of  the 
executors  for  the  benefit  of  those  in  anywise  interested  in  the 
estate  of  the  testator.  He  was  not  in  hostility  to  the  judg- 
ment creditor.  When  the  creditor  had,  by  an  order  duly 
made  by  the  surrogate,  issued  his  execution  to  the  sheriff, 
commanding  him  to  collect  it  out  of  the  assets  and  personal 
property  in  the  hands  of  the  executors  at  the  time  when  the 
judgment  was  docketed,  the  supreme  court  then  gave  leave 
that  the  execution  be  levied  and  enforced  upon  any  assets  or 
property  in  the  hands  or  under  the  control  or  possession  of  the 
receiver,  or  of  the  executors,  whicfi  were  of  or  belonging  to 
the  testator.  This  order,  made  by  the  same  court  which  had 
appointed  the  receiver,  justified  the  levy  upon  this  leasehold 
estate,  and  when  the  levy  was  after  that  made,  established  it 
as  a  binding  charge  upon  that  estate  as  fully  as  the  judgment 
could  have  been,  had  it  been  rendered  against  the  testator.  It 
did  more  than  that ;  in  effect,  it  made  it  an  execution,  not  only 
against  the  defendants  named  in  the  judgment,  but  against 
the  receiver  also.  He  was  by  the  operation  of  the  order, 
though  not  in  terms,  yet  in  substance,  the  person  against 
whom  the  execution  was  issued.  The  levy  and  sale  under  it, 
and  the  perfecting  of  the  sale,  took  place  before  the  lease  by 
the  receiver  to  Herring.  Thus,  her  possession  was  taken  under 
a  title  that  was  subordinate  to,  or  extinguished  by,  the  judg- 
ment, execution  and  order,  sale  and  deed.  We  see  no  reason 
why  the  facts  do  not  bring  the  case  within  the  principle  of 
the  adjudications  that  we  have  cited.  If  so,  the  justice  of  the 
marine  court  had  jurisdiction  of  the  subject-matter,  of  the  per- 
VOL.  LX  57 
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sons  and  of  the  case,  and  should  not  have  been  prohibited 
from  exercising  it.     The  judgment  appealed  from  should  be 
reversed. 
All  concur. 


K  T.  COMMON  PLEAS. 
MAX  SCHLOSSBERG  agt.  PHILIP  LAHR. 

Negligence  —  Parent  and  child. 

A  parent  is  not  liable  for  the  trespasses  or  negligence  of  an  infant 
child. 

Special  Term,  March,  1881. 
Samuel  J.  Oahn,  for  plaintiff 
Frank  R.  Lawrence,  for  defendant. 

YAN  BRUNT,  J.  —  The  complainant  in  this  action  seeks  to 
recover  damages  of  the  defendant  for  the  negligence  of  his 
infant  child.  The  defendant  demurs  to  the  complaint  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  plaintiff  cites  as  an  authority  to  sustain 
the  cause  of  action  mentioned  in  his  complaint,  the  case  of 
Patterson  agt.  Harrington  (11  Pittsburgh  Legal  Journal, 
346).  I  have  been  unable  to  examine  that  case,  but  if  it  holds 
all  that  is  claimed  for  it  by  the  plaintiff,  as  it  seems  to  be  con- 
trary to  the  current  of  decisions  in  this  state,  it  cannot  prevail 
as  an  authority.  The  case  of  Tift  agt.  Tift,  (4  Denio,  175)  is 
cited  by  the  defendant  as  an  authority  to  sustain  his  demurrer. 
The  court  held  in  that  case  the  father  was  not  liable  for  the 
willful  act  of  his  minor  daughter.  In  the  case  of  Sullett  agt. 
•JBabcock  (  3  Wend.  291)  it  was  held  that  infants  are  liable  in 
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the  same  manner  as  adults  for  trespass  and  assault ;  and  the 
facts  in  that  case  established  the  rule  that  an  injury  to  another 
by  the  negligence  of  an  infant,  renders  the  infant  liable  to  an 
action  for  damages.  There  is  no  case  in  the  courts  of  this 
state  which  holds  that  both  the  infant  and  the  parent  are  liable 
for  the  trespasses  of  a  minor  child,  and  reasoning  by  analogy, 
the  case  of  Tift  agt.  Tift,  above  cited,  is  an  authority  to  the 
contrary. 

In  McPherson  on  Infants  (page  496),  the  cases  in  which 
an  adult  is  liable  for  the  trespasses  of  an  infant  are  limited  to 
those  in  which  the  injury  is  done  by  the  infant,  without 
malice,  through  the  negligence  of  the  adult. 

The  demurrer  must  be  sustained. 


SUPREME  COURT. 

DARIUS  MILLER  and  JOHN  MILLER  agt.  ELMORE  A.  KENT  and 
ABRAM  POOLE. 

Removal  of  causes  into  United  States  courts — Chap.  137  of  1875  (United 
States  statutes)  —  when  motion  too  late  —  AU  the  defendants  or  all  the  plain- 
tiffs must  be  citizens  of  different  states. 

Under  the  provisions  of  the  act  of  congress  (chap.  137  of  1875),  providing 
for  the  removal  of  causes  into  the  United  States  courts,  "before  or  at 
the  term  at  which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof,"  it  is  too  late  to  make  such  application  after  a  demurrer  has 
been  interposed  and  duly  argued  and  decided. 

In  all  the  states  there  is,  by  law  or  rule,  a  term,  i.  e. ,  a  term  at  which  a 
cause  may  for  the  first  time  be  called  for  trial.  This  is  the  term  at 
which,  within  the  meaning  of  the  law,  the  cause  could  first  be  tried, 
and,  therefore,  is  the  term  at  or  before  which  the  petition  for  the 
removal  must  be  filed. 

All  the  persons  constituting  "the  party"  on  one  side  must  be  citizens 
of  different  states  from  those  on  the  other  side. 

To  warrant  a  removal  under  the  provisions  of  the  act  of  1875,  covering 
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suits  between  citizens  of  different  States,  if  any  person  who  is  a  neces- 
sary plaintiff  and  any  person  -who  is  a  necessary  defendant  are  citizens 
of  the  same  state,  there  is  no  right  of  removal.  All  the  defendants  com- 
pose the  "  party "  who  may  ask  for  a  removal,  and  they  must  all  be 
other  states'  citizens . 

The  averments  of  the  petition  are  not  conclusive  on  the  state  courts. 
The  court  has  the  power  and  the  right  to  examine  other  papers  than 
the  mere  affidavit  of  the  petitioner,  to  ascertain  whether  the  statute 
permitting  the  remonal  of  the  cause  has  been  complied  with 

At  Chambers,  february,  1881. 
L.  A.  Gould,  for  motion. 

L.  S.  Bennett  and  Adolphus  D.  Pape,  opposed,  made  and 
argued  the  following  points : 

I.  This  conrt  has  the  power  and  the  right  to  examine  other 
papers  than  the  mere  affidavit  of  the  petitioner  to  ascertain 
whether  the  statute  permitting  the  removal  of  this  case  has 
been  complied  with.     "  The  mere  filing  of  the  papers  on  an 
application  for  the  removal  of  a  cause  to  the  United  States 
court  does  not  have  the  effect  of  removing  the  action.     The 
court  must  act  upon  them  either  by  order  or  by  accepting  the 
sureties  offered  "  ( Vose  agt.  Yulee,  4  Hun,  628).     The  aver- 
ments of  the  petitioner  are  not  binding  on  the  court  (Clarke 
agt.  Opdyke,  10  Hun,  383). 

II.  It  appears  that  Nathan  G.  Miller,  one  of  the  plaintiffs, 
is  a  resident  and  citizen  of  the  state  of  New  York.     It  is 
admitted  that  Elmore  A.  Kent  is  a  resident  and  citizen  of  the 
same  state.     To  warrant  a  removal  under  the  provisions  of 
the  act  of  1875,  covering  suits  between  citizens  of  different 
states,  if  any  person  who  is  a  necessary  plaintiff  and  any  per- 
son who  is  a  necessary  defendant  are  citizens  of  the  same  state, 
there  is  no  right  of  removal.     All  the  defendants  compose  the 
"  party "  who  may  ask  for  a  removal,  and  they  must  all  be 
other  state  citizens  (2   Giro.  \N.   Y.],  1878;   Sawyer  agt. 
/Switzerland  Mar.  Ins.  Co.,  14  Blatckford,  451 ;  Van  Brunt 
agt.  CorUn,  id.,  496 ;  8.  P.,  6  Circ.  [Mich.'],  1878  ;  Re  Fraser, 
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18  Alb.  L.  J.,  353  ;  25  Int.  Rev.  Rec.,  226  ;  6  Reporter,  357.) 
Abram  Poole  does  not  unite  in  the  petition.  He  is  a  neces- 
sary party  defendant.  He  appeared  in  this  action  and  serves 
an  answer  (See  Bennett's  affidavit).  Judge  BLATCHFORD,  in 
Chicago,  St.  Louis  Railroad  Company  agt.  McComb  (U.  S. 
Circ.,  Dec.  31,  1879 ;  9  Rep.,  569),  says :  "  There  must  be  in 
the  suit  a  controversy  between  citizens  of  different  states,  and 
all  the  parties  on  one  side  of  such  controversy  must  unite  in 
the  petition  for  removal,  and  when  they  so  unite  they  must 
all  of  them  be  at  the  time  of  different  states'  citizenship  from 
any  of  the  parties  on  the  other  side  of  such  controversy ; " 
also,  in  Burke  agt.  Flood  (U.  S.  Circ.  Court  {California}, 
Jan.  26,  1880  ;  9  Reporter,  501),  SAWYEK,  J.,  says  :  "  I  regard 
it  as  settled  that  to  remove  a  case  under  that  provision,  it  is 
necessary  that  all  of  the  persons  constituting  the  party  on  one 
side  of  the  controversy  must  be  citizens  of  different  states 
from  the  party  on  the  other.  The  cause  is  not  removable."  So, 
whether  Poole  is  in  or  out  of  the  case,  it  appears  that  Kent  is 
a  citizen  of  New  York  and  N.  G.  Miller,  a  party  on  the  other 
side,  is  also  a  citizen  of  New  York.  In  the  cases  of  Wormser 
agt.  Dahlman,  Kline  &  Roth  (57  How.,  287),  Judge  BLATCH- 
FORD says  :  "  It  is  plain  that  the  proceedings  for  removal  were 
taken  not  under  the  act  of  March  3,  1875  (18  U.  S.  Stat.  at 
Large,  470),  but  under  the  second  subdivision  of  section  639 
of  the  Revised  Statutes,  which  is  a  re-enactment  of  the  pro- 
visions of  the  act  of  July  27,  1866  (14  U.  S.  Stat.  at  Large, 
306).  Under  the  act  of  1875  nothing  less  than  the  whole  suit 
can  be  removed  into  this  court.  Under  the  act  of  1866,  and 
subdivision  2  of  section  639  of  the  Revised  Statutes,  the  suit 
may  be  removed  only  as  against  the  defendant  who  petitions 
to  have  it  removed  only  as  agai-nst  him." 

III.  The  petition  is  made  too  late,  because  a  demurrer  has 
been  three  times  interposed  by  the  defendant  Kent,  all  of 
which  have  been  duly  argued  and  decided.  Judge  LAWRENCE, 
in  Bright  agt.  Milwaukee  R.  R.  Co.  (1  *Abl.  N.  C.,  15) 
in  construing  the  act  of  1875,  says:  "A  hearing  on  the 
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demurrer  was  actually  noticed  and  the  demurrer  sustained. 
*  *  *  The  default  on  the  demurrer  was  a  trial  as  to  the 
demurring  defendants."  In  the  opinion  embodying  this 
decision  he  quotes  Warner  agt.  Penn.  R.  R.  Co.  (6  Hun, 
197) ;  Place  agt.  B.  W.,  &c.,  M.  Co.  (28  How.  Pr.,  185).  It 
is  apparent  from  the  affidavit  of  H.  S.  Bennett,  that  this  case 
"  could  have  been  tried  "  previous  to  the  filing  of  this  petition. 
The  statute  does  not  contemplate  any  delay  for  the  purpose  of 
settling  the  pleadings  in  the  state  court.  These  can  be  settled, 
if  necessary,  after  removal  ( U.  S.  Circ.  [  W.  B.  Missouri], 
June,  1880  ;  Murray  agt.  Holden,  10  Reporter,  162).  Judge 
McCRAR^  in  that  case  (on  page  162,  volume  10  of  Reporter), 
says  :  "  One  of  the  objects  of  the  act  of  1875,  was  to  prevent 
the  abuses  which  had  been  practiced  under  the  acts  of  1866 
and  1867,  which  allows  a  removal  at  any  time  before  the  final 
hearing.  It  was  evidently  the  purpose  of  congress  to  fix  an 
earlier  and  a  definite  time,  which  would  not  permit  the  litigant 
to  experiment  in  the  state  court  until  satisfied  that  he  would 
fail  there,  and  then  change  his  forum.  In  all  the  states  there  is 
by  law  or  rule  a  term,  i.  e.,  a  term  at  which  a  cause  may  for  the 
first  time  be  called  for  trial.  In  practice  but  few  contested 
cases  are  tried  at  the  first  term,  and  it  often  happens  that  con- 
troversies arise  upon  questions  of  pleadings,  so  that  as  in  this 
case,  no  issues  of  fact  are  joined  at  that  term.  It  is  neverthe- 
less the  term  at  which  within  the  meaning  of  the  law  such 
cases  could  first  be  tried,  and,  therefore,  is  the  term  at  or 
before  which  the  petition  for  removal  must  be  filed.  The 
statute  does  not  contemplate  any  delay  for  the  purpose  of 
settling  the  pleadings  in  the  state  court.  These  can  be  settled 
in  the  federal  court  after  removal  if  necessary."  Judge 
BLATCHFORD,  in  Forrest  Home  agt.  Keeler  (9  Reporter, 
432),  says:  "The  intent  of  the  act  of  1875,  is  plainly  to 
require  prompt  action  on  the  part  of  one  desiring  removal." 
"  The  want  of  preparation  of  the  parties  does  not  affect  the 
question."  Judge  DILLON,  in  Atlee  agt.  Potter  (4  Dill.,  562), 
says :  "  It  has  also  the  merit  of  preventing  a  party  from 
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experimenting  with  thr  state  court  by  demurrers  and  motions, 
with  a  view  to  remain  if  the  outlook  is  favorable  or  to  apply 
for  a  removal  if  that  is  more  hopeful." 

Ch.  J.  WAITE,  in  removal  cases  (10  Otto,  4T3),  says :  "  We 
think  it  clear  that  congress  did  not  intend  by  the  expression 
'  before  trial,'  to  allow  a  party  to  experiment  his  case  in  the 
state  court,  and  if  he  meet  with  unexpected  difficulties,  to  stop 
there  and  take  his  suit  to  another  tribunal."  Justice  DANIELS, 
in  Warner  agt.  Penn.  R.  R.  Co.  (6  Hun,  199),  says :  "  Any 
other  construction  would  allow  the  applicants  to  delay  until 
all  the  preparations  of  his  adversary  had  been  made  for  trial 
and  the  trial  itself  should  be  about  to  be  commenced,  and  in 
that  way  subject  him  to  a  compulsory  postponement  which 
might  involve  him  in  the  inability  afterwards  to  establish  a  mer- 
itorious cause  of  action."  Applying  the  reasoning  and  decisions 
in  the  foregoing  cases  to  the  facts  of  this  case,  it  is  clear  that 
the  petition  is  filed  too  late.  This  cause  was  at  issue  (by  an 
answer  of  both  defendants)  more  than  one  year  ago.  It 
"  could  have  been  tried  "  more  than  a  year  ago  upon  the  issues 
then  raised.  Since  that  eight  terms  have  passed.  During 
those  eight  terms  the  petitioner  has  been  "  experimenting " 
with  the  state  court  by  interposing  three  demurrers,  serving 
three  answers,  and  is  now  under  an  order  of  the  court  requir- 
ing him  to  serve  a  fourth  answer.  In  not  one  of  his  demur- 
rers has  he  prevailed.  Three  of  his  demurrers  have  been 
overruled,  and  two  of  his  answers  have  been  judicially  declared 
"indefinite  and  uncertain"  and  "purposely"  so.  After 
securing  the  delay  caused  by  these  proceedings  and  having 
"  experimented "  far  enough  in  this  litigation  to  obtain  the 
opinions  of  several  judges  of  the  supreme  court  upon  his  case> 
he,  in  the  language  of  judge  DILLON,  before  cited,  has  decided 
to  "apply  for  a  removal  as  that  court  offers  more  hopeful 
prospect." 

IY.  The  application  for  removal  should  be  denied. 
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BARRETT,  J.  —  The  motion  to  remove  this  action  to  the 
United  States  court  should  be  denied,  for  two  reasons :  First, 
it  is  too  late ;  second,  the  plaintiffs  and  defendants  respect- 
ively are  not  all  citizens  of  different  states.  (1.)  It  is  too 
late  because  the  issues  not  only  could,  but  actually  have  been, 
tried.  There  is  no  limitation  in  the  statute  to  issues  of  fact. 
There  were  here  several  trials  of  issues  of  law,  and  final 
judgment  might  have  been  rendered  thereon.  Leave  to 
answer,  even  though  usual,  is  in  theory  of  discretion.  Con- 
gress did  not  intend  to  permit  a  removal  after  such  experi- 
ments in  the  state  courts  (Murray  agt.  Holden,  10  Rep.,  162 ; 
Forrest  Home  agt.  Keeler,  9  Rep.,  432 ;  Alte  agt.  Rotter ',  4 
Dill.,  562 ;  Bright  agt.  M.  N.  N.  Co.,  1  Abb.  N.  C.,  15 ; 
and  see  Removal  Cases,  10  Otto,  473).  (2.)  The  affidavits 
show  that  one  of  the  plaintiffs  is  a  citizen  and  resident  of  this 
state.  The  same  is  true  of  one  of  the  defendants.  That  is 
fatal  to  a  removal  under  the  act  of  1875.  All  the  persons 
constituting  "the  party"  on  one  side  must  be  citizens  of 
different  states  from  those  on  the  other  side  (Burke  agt. 
Flood,  9  Rep.,  501 ;  Lawyer  agt.  S.  M.  I.  Co.,  14  Blatchf., 
451 ;  Chicago,  St.  L.  R.  W.  Co.  agt.  McCourt,  9  Rep., 
569).  (3.)  The  averments  of  the  petition  are  not  conclusive 
on  the  state  courts.  W^  may  ascertain  the  truth  as  to  the 
existence  of  the  requisite  facts  (Clarke  agt.  Opdyke,  10 
Hun,  383). 

Motion  denied,  with  ten  dollars  costs. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  TIMOTHY   F.   BUSH  agt.   WILLIAM  L. 

THORNTON. 

Office  and  officer —  Quo  warranto  to  try  title — What  acts  and  promises  of  a 
candidate  for  office  mil  invalidate  his  right  thereto  —  Office  not  necessarily 
to  be  given  to  the  qualified  person  having  the  next  highest  number  of  votes. 

At  a  general  election  held  in  and  for  Sullivan  county,  the  relator  and  the 
defendant  were  the  two  and  only  two  candidates  to  be  voted  for  in  that 
county  for  the  office  of  county  judge.  The  whole  number  of  votes  cast 
was  6,179;  of  which  defendant  received  3,211,  and  the  relator  received 
2,947.  The  certificate  of  election  was  given  to  the  defendant  by  the 
board  of  county  canvassers,  and  on  January  1 ,  1 879,  he  took  possession 
of  the  office,  having  first  taken  the  oath  required  by  the  Constitution 
and  filed  the  necessary  bond.  The  term  of  office  was  six  years,  and 
the  salary  as  fixed  by  law  was  $2,500  per  annum.  The  defendant  after 
he  became  a  candidate  for  the  office,  and  during  the  whole  canvass, 
down  to  the  day  of  election,  published  and  circulated  throughout  the 
county  a  promise  addressed  to  the  electors  to  this  effect:  "That  if 
elected  to  the  office  of  county  judge  I  will  pledge  myself  to  take  only 
$1,200  a  year  for  my  services;  that  I  will  pay  out  of  my  own  pocket 
the  coal  necessary  to  heat  my  law  office ;  that  I  will  pay  for  all  stationery 
and  letter  heads,  and  will  see  that  persons  needing  blanks  pay  for  them 
themselves,  and  if  a  member  of  assembly  can  be  elected  who  will  have 
the  law  amended  reducing  the  salary  to  $1,200, 1  will  guarantee  to  waive 
all  constitutional  objections  and  never  question  its  validity:" 

Held,  that  this  was  sufficient  to  invalidate  the  defendant's  right  to  the 
office  he  now  holds. 

The  promises  and  pledges  of  the  defendant  were  made  to  the  taxpayers 
and  electors  generally,  and  were  of  a  character,  within  the  fair  spirit  and 
meaning  of  the  acts,  impliedly  prohibited  by  article  12,  Constitution  of 
this  state. 

It  is  not  necessary  that  there  should  be  evidence  from  any  witness  who 
voted  at  the  election  for  defendant,  that  he  did  so  in  consequence  of 
such  pledges  and  promises.  The  illegal  promises  to  induce  votes  having 
been  affirmatively  shown  to  have  been  made  to  every  elector,  more  par- 
ticularly to  every  taxpaying  elector,  the  onus  of  showing  the  numbers 
of  votes  that  were  influenced  thereby,  should  devolve  upon  the  defend- 
ant, and  it  should  devolve  upon  him  to  show  the  number  of  votes 
uninfluenced  by  such  promises  he  did  actually  receive. 
VOL.  LX  58 
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An  offer  of  a  bribe  is  criminal,  and  this  is  so  whether  the  offer  is  accepted 
or  not.  It  disfranchises  the  party  making  the  offer  as  well  as  the  party 
influenced  thereby: 

Held,  also,  that  the  relator  is  not  entitled  to  the  office.  He  did  not  receive 
a  majority  of  the  votes  of  the  legal  electors  who  at  that  election  cast 
ballots  for  the  office  of  county  judge,  and  consequently  was  not  elected. 

Sullivan  Circuit,  December,  1880. 

ACTION  of  quo  warranto  tried  at  the  Sullivan  circuit  in 
May,  1880.  The  facts  will  sufficiently  appear  in  the  opinion. 

Hon.  T.  F.  Bush  and  JBenj.  Reynolds,  Esq.,  for  relator 

Jos.  L.  Stewart  and  C.  V.  R.  Ludington,  Esqrs.,  for 
defendant. 

OSBORN,  J.  —  The  pleadings  in  this  case  are  very  volumin- 
ous, but  the  important  facts  can  be  briefly  stated.  These  are 
really  undisputed,  and  for  that  reason  counsel  in  open  court 
consented  that  I  might  take  the  case  from  the  consideration 
of  a  jury  and  thus  give  to  it  such  an  examination  as  its  import- 
ance seemed  to  demand. 

At  the  general  election  held  in  and  for  the  county  of  Sulli- 
van, on  the  5th  day  of  November,  1878,  the  relator  and  the 
defendant  were  the  two,  and  only  two,  candidates  to  be  voted 
for  in  that  county  for  the  office  of  county  judge.  The  whole 
number  of  votes  cast  for  such  office  was  six  thousand  one 
hundred  and  seventy-nine  (6,179).  Of  these  the  defendant 
received  three  thousand  two  hundred  and  eleven  (3,211),  and 
the  relator  received  two  thousand  nine  hundred  and  forty- 
seven  (2,947).  The  certificate  of  election  was  given  to  the 
defendant  by  the  board  of  county  canvassers,  and  on  the  1st 
of  January,  1879,  he  took  possession  of  the  office,  having  first 
taken  the  oath  required  by  the  constitution  and  filed  the 
necessary  bond.  The  term  of  office  was  six  years  and  the 
salary  as  fixed  by  law  was  $2,500  per  annum.  The  defendant 
was  nominated  by  the  greenback  county  convention  held  Sep- 
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tember  20th,  1878,  and  the  relator  was  nominated  at  the 
democratic  county  convention  held  October  15th,  1878.  At 
the  greenback  convention  the  following  resolution  was  adopted : 

**•  Resolved,  That  the  salary  of  the  county  judge  should  be 
reduced  to  $1,250  ;  of  member  of  assembly  to  $750 ;  of  school 
commissioner  to  $600 ;  of  special  county  judge  to  $200 ; 
county  clerk's  fees  should  be  reduced  fifty  per  cent." 

The  defendant  accepted  the  nomination  with  full  knowl- 
edge of  this  resolution,  and  very  soon  thereafter  caused  to  be 
printed  and  published  in  two  newspapers  of  the  county  a  very 
lengthy  circular  —  to  be  found  in  the  complaint  at  folio  six  to 
eighteen  inclusive — addressed  "to  the  overburdened  tax- 
payers of  Sullivan  county."  This  document  is  too  lengthy  to 
be  here  inserted.  It  is  an  effort  to  show  in  a  variety  of  ways, 
and  by  different  processes  of  reasoning,  that  the  legal  salary 
($2,500)  was  grossly  excessive  in  amount,  and  is  a  most  earn- 
est and  powerful  appeal  to  these  "  overburdened  taxpayers  "  to 
support  the  nominees  of  the  greenback  convention,  who  would 
discharge  the  duties  of  the  various  offices  mentioned  in  the 
resolution  and  for  the  sum  therein  named. 

Perhaps  all  that  is  of  particular  importance  in  this  lengthy 
circular  is  the  following : 

"William  L.  Thornton  has  accepted  the  nomination  of 
county  judge,  and  should  he  be  elected  will  pledge  himself  to 
take  from  the  county  $1,200  only  of  the  salary  now  allowed 
by  law ;  and  if  a  member  of  assembly  can  be  elected  who  will 
have  the  law  amended  reducing  the  salary  to  $1,200,  the  said 

•*^ 

Thornton  will  guarantee  to  waive  all  constitutional  objections 
and  never  question  its  validity." 

After  causing  this  circular  to  be  printed  and  published  in 
the  newspapers,  he  procured  the  same  to  be  printed  in  the 
form  of  a  large  handbill,  and  to  be  generally  distributed  and 
circulated  among  the  electors  of  the  county. 

A  day  or  two  after  the  democractic  convention  was  held, 
and  which  nominated  -the  relator,  the  defendant  caused  to  be 
printed  and  published  in  the  two  newspapers  printed  and  pub- 
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listed  in  the  county,  a  communication  over  his  own  signature, 
a  portion  of  which  is  as  follows : 

"  MONTICELLO,  16th  October,  1878. 

"  To  the  electors  of  Sullivan  county  —  I  here  repeat  that  if 
elected  to  the  office  of  county  judge  I  will  pledge  myself  to 
take  only  $1,200  a  year  for  my  services.  That  I  will  pay  out 
of  my  own  pocket  the  coal  necessary  to  heat  my  law  office. 
That  I  will  pay  for  all  stationery  and  letter  heads,  and  will 
see  that  persons  needing  blanks  pay  for  them  themselves.  If, 
by  so  doing,  I  have  committed  a  criminal  offense,  let  judge 
Bush  make  the  most  of  it  by  lodging  a  complaint  against  me 
before  the  next  grand  jury. 

Has  heaping  on  taxes  become  a  virtue  in  this  county,  and 
an  attempt  to  reduce  them  become  a  crime  ?  Let  the  people 

answer. 

WILLIAM  L.  THORNTON." 

A  week  or  so  before  the  election,  the  defendant  with  two 
sureties  executed  and  acknowledged  a  written  bond  and  caused 
the  same  to  be  published  in  the  four  newspapers  aforesaid, 
conditioned  as  follows : 

"Whereas,  the  above  bounden  W.  L.  Thornton  has  been 
placed  in  nomination  for  the  office  of  county  judge,  agreeing 
to  pledge  himself  if  elected  to  perform  the  duties  of  said  office 
for  the  sum  of  $1,200,  the  balance  of  $1,300,  should  the 
supervisors  persist  in  raising  the  same,  shall  be  turned  over  to 
the  poor  fund  to  the  credit  of  the  county." 

The  bond  further  recited  that  if  this  agreement  was  kept 
then  the  obligation  was  to  .be  void,  otherwise  the  county 
treasurer  of  the  county,  and  his  successors  in  office,  were 
authorized  to  prosecute  the  same  for  the  benefit  of  the  people 
of  the  county,  to  recover  any  excess  which  the  said  Thornton 
might  take  for  salary  over  and  above  the  $1,200. 

It  was  dated  and  acknowledged  October  28th,  1878,  and 
was  signed  by  the  said  Thornton  as  principal,  and  by  C.  V.  R. 
Ludington  and  G.  B.  Wales  as  sureties. 
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It  was  in  the  penal  sum  of  $10,000,  and  the  sureties  were 
men  of  high  standing  and  well  known  financial  responsibility 
throughout  the  county. 

The  facts  further  show,  that  the  promises  and  pledges  of 
the  defendant  were  published  and  kept  prominently  before 
the  electors  and  taxpayers,  during  the  entire  political  cam- 
paign, by  the  newspapers  that  supported  him  ;  by  the  circular, 
letter,  and  bond,  above  referred  to  and  set  forth,  as  well  as  by 
speeches  made  at  political  meetings  all  through  the  county 
addressed  by  the  defendant  and  others ;  that  these  promises 
and  pledges  became  known  to  nearly  if  not  all  the  electors  in 
the  county,  is  entirely  obvious. 

It  is  also  apparent  that  all  these  acts  of  the  defendant  were 
done  for  the  only  purpose  of  influencing  votes  in  his  favor  for 
the  office  of  county  judge. 

And  here  let  me  say,  that  I  do  not  charge  that  the  defend- 
ant believed  that  these  acts  or  pledges,  or  any  of  them,  were 
illegal,  or  that  they  could'  be  claimed  to  impair  his  title  or 
right  to  hold  the  office  and  discharge  its  duties  in  the  event 
of  an  election.  Nor  is  it  necessary  to  the  decision  of  this 
cause  that  I  should  find  that  the  oath  of  office  was  not  honestly 
or  conscientiously  taken  by  him  under  the  belief  that  the 
promises  and  pledges  he  made  were  not  illegal  and  in  viola- 
tion thereof. 

It  may  be  that  the  convention  which  passed  the  resolution, 
and  the  incumbent  who  indorsed  it  and  made  the  promises, 
pledges  and  bond  above  referred  to,  did  so  upon  the  honest 
supposition  that  the  public  interests  demanded  a  reduction  in 
the  salary  of  county  judge. 

It  is  safe  to  go  still  further  and  assume,  for  the  purposes  of 
the  argument,  that  the  salary  fixed  by  law  was  excessive.  This 
can  make  no  difference  in  the  conclusion  to  be  arrived  at. 
The  law  has  provided  a  way  to  correct  the  wrong,  but  it  could 
not  be  done  in  the  manner  undertaken  by  the  defendant  and 
his  supporters. 

This  brings  us  to  consider  the  two  legal  questions  presented, 
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which  are :  First.  Whether  the  acts  complained  of  invalidate 
the  defendant's  right  to  the  office  he  now  holds ;  and,  second, 
if  so,  is  the  relator  entitled  thereto  ? 

By  the  constitution  of  this  state,  as  amended  in  1869,  addi- 
tional jurisdiction,  and  with  it  additional  labor  and  dignity 
were  conferred  upon  the  county  courts  (Article  VI,  sec.  15). 

By  this  amendment  the  term  of  office  of  county  judge  was 
increased  from  four  to  six  years  (Sec.  15).  The  salary  was 
to  be  fixed  by  law  and  not  by  the  board  of  supervisors,  as 
formerly. 

In  addition  to  the  powers  formerly  exercised,  the  county 
court  (sec.  15)  was  given  original  jurisdiction  in  all  cases  where 
the  defendants  resided  in  the  county  and  the  damages  claimed 
do  not  exceed  $1,000.  The  county  judge  by  this  amendment 
is  given  power  to  hold  county  courts,  and  to  preside  at  courts 
of  sessions  in  any  of  the  counties  of  the  state,  except  New 
York  and  Kings.  By  section  21,  in  two  or  three  counties  of 
the  state,  he  is  prohibited  from  practicing  as  an  attorney  or 
counselor  in  any  court,  or  acting  as  referee.  He  is  also  to 
preside  at  all  courts  of  sessions  in  his  county,  and  in  which 
court  nearly  all  criminal  causes  are  tried,  except  murder  and 
arson  in  the  first  degree.  In  the  county  of  Sullivan  he  is  also 
to  perform  the  important  duties  of  surrogate. 

Thus  it  will  be  readily  seen  how  important  and  responsible 
are  the  duties  a  county  judge  is  called  upon  to  perform.  Its 
incumbent  should  be  a  lawyer  of  conceded  ability  and  legal 
learning ;  a  man  of  unquestioned  honor  and  integrity.  He 
should  receive  for  his  services  a  fair,  liberal  salary  to  be  fixed 
by  law,  and  not  by  the  constantly  changing  views  of  a  board 
of  supervisors,  or  the  action  of  any  political  convention. 
This  is  regarded  as  of  so  much  importance  that  the  consti- 
tution of  the  state  expressly  prohibits  even  the  legislature 
from  diminishing  the  salary  allowed  by  law  so  as  to  affect  a 
present  incumbqnt. 

At  the  time  of  the  defendant's  election,  and  on  January  1, 
1879,  when  he  entered  upon  the  duties  of  his  office,  the  salary 


NEW  YORK  PRACTICE  REPORTS.  463 

The  People  ex  rel.  Bush  agt.  Thornton. 

of  the  county  judge  of  Sullivan  county  was  fixed  by  law  at 
$2%500  per  annum.  But  before  the  defendant  could  assume 
to  act  he  was  obliged  within  the  time  fixed  by  law  to  take  the 
oath  of  office  prescribed  by  the  Constitution.  This  is  as 
follows : 

"  Members  of  the  legislature  and  all  officers,  executive  and 
judicial,  except  such  inferior  officers  as  shall  be  by  law 
exempted,  shall  before  they  enter  on  the  duties  of  their 
respective  offices  take  and  subscribe  the  following  oath  or 
affirmation :  I  do  solemnly  swear  (or  affirm)  that  I  will  sup- 
port the  Constitution  of  the  United  States  and  the  Constitu- 
tion of  the  state  of  New  York,  and  that  I  will  faithfully 

discharge  the  duties  of  the  office  of  according  to  the 

best  of  my  ability. 

And  all  such  officers  who  shall  have  been  chosen  at  any 
election  shall,  before  they  enter  upon  the  duties  of  their 
respective  offices,  take  and  subscribe  the  oath  or  affirmation 
above  prescribed,  together  with  the  following  addition  thereto 
as  part  thereof.  And  I  do  further  solemnly  swear  (or  affirm) 
that  I  have  not  directly  or  indirectly  paid,  offered  or  prom- 
ised to  pay,  contributed,  or  offered  or  promised  to  contribute, 
any  money  or  other  valuable  thing,  as  a  consideration  or 
reward  for  the  giving  or  withholding  of  a  vote  at  the  election 
at  which  I  was  elected  to  said  office,  and  have  not  made  any 
promise  to  influence  the  giving  or  withholding  any  such  vote  " 
(Art.  XII,  Con.  of  the  state}. 

Now  this  was  the  oath  the  defendant  was  required  to  and 
did  take.  It  is  not  a  mere  matter  of  form,  an  idle,  useless 
ceremony,  but  a  most  solemn  act  which  the  Constitution 
imperatively  required  before  he  could  do  any  official  act.  A 
neglect  or  refusal  to  take  it  would  render  his  election  nuga- 
tory, and  create  a  vacancy  in  the  office. 

It  was  not  until  a  very  recent  amendment  of  article  XII  of 
our  Constitution  that  the  latter  part  of  this  oath  was  incorpo- 
rated therein.  It  has  well  been  called  an  iron-clad  oath.  The 
wholesome  provisions  of  our  common  law  in  reference  to 
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bribery  ;  of  our  statutes  and  constitutions  as  they  existed  prior 
to  this  amendment,  had  all  proved  abortive  to  a  very  consid- 
erable extent,  in  preserving  the  purity  of  the  elective  franchise, 
and  in  securing  what  is  so  indispensably  necessary  to  the  exist- 
ence of  a  republican  form  of  government  and  the  perpetuity 
of  our  institutions,  the  free,  unprejudiced  and  unbiased  action 
of  the  electors. 

Our  elections  were  not  a  fair  expression  of  the  public  will 
expressed  through  the  ballot  box  ;  but  oftentimes  a  mockery 
and  disgrace  in  consequence  of  the  corrupting  influences  and 
means  used.  Honesty  and  competency  on  the  part  of  those 
who  aspired  to  places  of  honor,  trust  and  emolument  were 
often  regarded  as  of  far  less  consequence  than  the  ability  of 
such  aspirant  and  his  followers,  by  illegal  means  and  practices, 
to  accomplish  for  himself,  success,  and  for  his  party,  a  partisan 
triumph. 

This  recent  amendment  was  aimed  at  the  very  vitals  of  this 
monster  evil. 

Its  design  was  to  go  further  than  simply  to  prevent  the 
illegal  offerer  and  its  accepter  from  the  right  to  vote  if  chal- 
lenged ;  further  than  the  power  of  the  court  to  throw  out  the 
vote  so  influenced  in  an  action  of  quo  warranto  ;  further  than 
the  right  to  punish  criminally,  which  was  not  affected  by  this 
amendment. 

It  was  to  prevent,  absolutely  prevent,  the  successful  candi- 
date for  office,  who  had  been  guilty  of  illegal  practices  ;  who 
had  been  making  promises  and  pledges  to  influence  votes  in 
his  favor,  such  as  are  directly  and  indirectly  brought  within 
the  letter  of  this  obligation,  from  reaping  any  of  the  fruits  of 
his  election. 

These  words  "directly  or  indirectly"  as  used,  should  be 
given  their  broadest  meaning,  and  so  the  courts  have  held. 

The  promises  and  pledges  of  the  defendant  were  made  to 
the  taxpayers  and  electors  generally,  and  were  of  a  character, 
I  think,  within  the  fair  spirit  and  meaning  of  the  acts  impli- 
edly  prohibited  by  this  constitutional  obligation. 
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Its  effect,  indirectly  at  least,  is  as  if  he  had  said  to  each 
individual  taxpayer  "  elect  me  to  the  office  of  county  judge 
and  you  shall  receive  a  certain  sum  of  money  or  shall  be  saved 
from  the  payment  of  a  certain  sum  of  money." 

This  sum  could  actually  be  named  in  amount,  for  it  could 
be  easily  ascertained  what  the  individual  share  of  each  tax- 
payer should  be  in  the  sum  of  $1,300. 

I  am  aware  that  there  is  no  evidence  from  any  witness  who 
voted  at  the  election  for  defendant,  that  he  did  so  in  conse- 
quence of  such  pledges  and  promises.  This  I  regard  imma- 
terial, and  so  stated  at  the  trial  when  the  relator  proposed  to 
give  evidence  of  such  a  character. 

If  the  defendant  had  the  right  to  make  such  offers  to  influ- 
ence votes  for  him ;  if  this  was  not  in  violation  of  the  acts 
impliedly  prohibited  by  the  constitutional  oath  ;  of  the  law  to 
preserve  the  purity  of  the  election  franchise,  not  against  pub- 
lic policy,  evincing  moral  turpitude,  and  so  •  not  to  be  con- 
demned, then  it  would  seem  to  be  absurd  to  hold  that  the 
electors  had  not  the  right  to  be  influenced  thereby ;  or  that 
all  that  can  be  done  is  simply  to  reject  the  votes  of  those  who 
would,  even  if  such  evidence  were  permissible,  testify  that 
they  were  so  influenced. 

The  promise  was  made  with  that  intention,  and  it  is  but 
fair  to  assume  that  the  object  intended  by  such  illegal  promises 
was  to  some  extent  at  least  attained. 

The  illegal  promises  to  induce  votes  having  been  affirma- 
tively shown  to  have  been  made  to  every  elector,  more  par- 
ticularly to  every  taxpaying  elector,  the  onus  of  showing  the 
number  of  votes  that  were  influenced  thereby,  should  devolve 
upon  the  defendant,  and  it  should  devolve  upon  him  to  show 
the  number  of  votes  uninfluenced  by  such  promises  he  did 
actually  receive  (The  People  agt.  Thatcher,  55  N.  Y.,  525; 
People  agt.  Cook,  8  N.  Y.,  67;  People  agt.  Schroeder,  26 
Ohio  St.  R.,  550 ;  State  agt.  Stevens,  23  Kansas,  456). 

Indeed  if  there  was  no  remedy  in  this  case  unless  the  people 
could  show  that  a  sufficient  number  of  votes  cast  for  the 
VOL.  LIX         59 
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defendant  to  overcome  his  majority  had  been  actually  obtained 
by  means  of  the  influence  offered,  it  would  be  difficult,  if  not 
impossible,  to  correct  the  evil  complained  of. 

By  his  own  acts  this  difficulty  or  impossibility  exists  in 
separating  the  votes  cast  for  him  that  were  or  were  not  influ- 
enced by  such  illegal  promises,  and  therefore  the  burden  of 
such  an  undertaking  should  be  upon  the  person  who  has  caused 
such  difficulty  or  impossibility. 

This,  I  think,  is  in  accordance  with  the  authorities  above 
cited  (See,  also,  Matter  of  Barber,  10  PHI.  Rep.,  579,  590, 
593;  Duffy's  case,  4  Brewster,  533,  549,  561;  2  Luzerne 
Legal  Register,  49). 

I  have  thus  attempted  to  show  the  illegality  of  these 
promises  and  that  they  are  within  the  acts  impliedly  pro- 
hibited by  the  Constitution,  and  that  in  view  of  them  the 
defendant  could  not  truthfully  take  the  oath  he  did,  and  the 
question  that  now  naturally  suggests  itself  is,  can  the  incum- 
bent defeat  or  frustrate  the  purpose  and  object  which  was 
intended  to  be  accomplished  by  innocently  or  corruptly  taking 
the  same?  Is  it  sufficient  that  the  defendant  should  go 
through  the  mere  form  of  taking  the  oath  when  his  own 
admissions  of  what  he  has  done,  show  promises  of  a  character 
prohibited  thereby  ? 

In  the  case  of  the  People  ex  rel.  agt.  William  F.  Allen, 
Comptroller,  &c.,  where  the  question  was,  whether  an  act  of 
the  legislature  was  constitutional  or  not,  the  court  held  "  that 
it  is  not  enough  to  make  a  law  constitutional  that  its  language 
should  be  in  such  form  as  to  comply  with  the  requirements 
of  the  Constitution ;  it  must  comply  with  them  in  substance. 
If  it  evade  the  terms  and  frustrate  the  general  and  clearly 
expressed,  or  necessarily  implied,  purposes  of  the  Constitution, 
it  is  as  clearly  void  as  if  expressly  and  in  direct  terms  forbid- 
den" (People  agt.  Allen,  42  N.  T.,  404).  To  the  same 
effect  People  agt.  Allison  (55  N.  Y.,  50).  In  this  last  case 
'the  court  in  its  opinion  makes  use  of  substantially  the  same 
Janguage  as  last  above  quoted. 
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I  think  it  must  be  regarded  as  self-evident  that  the  defend- 
ant can  stand  in  no  better  position  from  the  fact  of  his  having 
taken  the  oath  than  as  though  he  had  not  taken  it  at  all. 
This  must  be  so,  if  I  am  right  in  holding  what  I  do,  in  refer- 
ence to  the  character  of  the  promises  and  pledges  made. 

Suppose  the  Constitution  required  that  the  defendant, 
before  entering  upon  the  duties  of  his  office,  should  take  an 
oath  that  he  was  thirty  years  of  age,  and  he  should  take  it, 
when  in  fact  he  was  only  twenty-five ;  could  he  retain  the 
office  simply  because  he  had  taken  the  oath,  when  the  true 
fact  was  clearly  shown  in  an  action  of  quo  warrantof 

In  an  action  of  this  character  the  title  of  the  defendant  to 
the  office  he  holds  becomes  an  open  question,  and  it  must  be 
made  to  appear  to  the  court  that  his  possession  is  a  legal  and 
rightful  one.  His  certificate  of  election,  his  oath  taken  and 
filed,  are  doubtless  prima  facie  evidence  of  his  right  to  hold 
and  enjoy  the  office. 

But  this  is  not  conclusive,  the  whole  question  is  open  to 
investigation  (People  ex  rel.  Judson  agt.  Thatcher,  55  N.  Y., 
525).  An  action  of  this  character  is  a  substitute  for  the  ancient 
writ  of  quo  warranto,  a  writ  of  right  for  the  king  against 
one  who  usurps  an  office,  franchise  or  liberty,  to  inquire  by 
what  authority  he  supports  his  claim  in  order  to  determine  the 
right  (3  Bl.  Com.,  262).  And  in  this  state  the  rule  is  well 
established  that  the  burden  is  upon  the  defendant  to  show  his 
right,  and  that  failing  to  do  so,  judgment  must  go  against 
him  (People  agt.  Utica  Ins.  Co.,  15  Johns.,  358 ;  People  agt. 
Pease,  27  N.  T.,  63 ;  Cole  on  Quo  Warranto,  221). 

It  would  seem,  from  what  has  already  been  said,  that  the  dis- 
cussion as  to  the  defendant's  rights  might  safely  end  here. 
But  as  another  reason,  independent  of  the  one  considered  can 
be  successfully  advanced  to  invalidate  his  title,  it  ought  not 
to  go  unconsidered  in  a  case  so  important.  And  here  we  are 
not  left  to  arrive  at  a  conclusion  without  the  aid  of  judicial 
precedent  and  adjudication,  as  will  be  presently  seen. 

An  offer  of  a  bribe  is  criminal  (1  /Statutes  at  Large,  145,  sec. 
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4 ;  Laws  of  1842,  chap.  130;  2  Bishop's  Crim.  Law,  sec.  98 ; 

1  Russell  on  Crimes,  154;  Wadds  Election  Code,  142). 
And  this  is  so  whether  the  offer  is  accepted  or  not  (See 

cases  above  cited,  also  65  III.  Rep.,  61). 

By  reference  to  section  2,  article  2,  of  our  Constitution,  it 
will  be  seen  that  it  disfranchises  the  party  making  the  offer 
as  well  as  the  party  influenced  thereby. 

This  section  was  incorporated  into  our  Constitution,  by  the 
amendment  of  1874.  The  language  used  is  important,  and 
therefore  a  few  lines  are  quoted :  "  No  person  who  shall 
receive,  expect,  or  offer  to  receive  or  pay,  offer  or  promise  to 
pay,  contribute,  offer  or  promise  to  contribute  to  another  any 
money  or  other  valuable  thing  as  a  compensation  or  reward 
for  the  giving  or  withholding  of  a  vote  at  an  election,  or  who 
shall  make  any  promise  to  influence  the  giving  or  withholding 
of  any  such  vote,  &c.,  shall  not  vote  at  such  election." 

This  same  disqualification  on  account  of  bribery  existed 
at  common  law  (Rogers  on  Elections  \\\ih  ed.~],  246,  333-335  ; 

2  Peckwell,  245,  246). 

In  the  Litchfield  case  (1st  O^Malley  agt.  Hardcastle,  26) 
Mr.  justice  WILLIS  lays  down  the  rule  thus :  "  With  respect 
to  bribery  the  law  is  perfectly  clear.  Bribery  by  common 
law  equally  as  by  act  of  parliament  avoided  any  election  at 
which  it  occurred.  If  there  were  any  general  bribery,  no 
matter  from  what  fund,  or  by  what  person,  and  although  the 
sitting  member  and  his  agents  had  nothing  to  do  with  it,  it 
would  defeat  an  election  on  the  ground  that  it  was  not  a  pro- 
ceeding pure  and  free  as  an  election  ought  to  be,  but  corrupted 
and  vitiated  by  an  influence  which,  coming  no  matter  from 
what  quarter,  had  defeated  it  and  shown  it  to  be  abortive." 

In  the  Dublin  case  (same  volume,  293)  lord  KEOGH  after 
commenting  upon  and  approving  the  remarks  of  Mr.  justice 
WILLIS  above  quoted,  and  also  of  a  statute  declaring  that  a 
promise  to  pay  the  traveling  expenses  of  a  voter,  conditioned 
on  his  voting  for  a  particular  candidate,  says :  "  But  without 
this  (meaning  the  statute)  I  should  have  thought  that  such  a 
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promise  was  an  act  of  bribery  from  the  earliest  times,  and  I 
have  the  greatest  authority  in  the  law  of  England  for  that 
proposition." 

In  1748,  lord  MANSFIELD  spoke  against,  and  defeated  a  bill 
which  had  been  introduced  into  the  house  of  lords,  declaring 
that  the  payment  of  traveling  expenses  to  a  voter  was  an  act 
of  bribery,  by  insisting  that  such  a  promise  was  subject  to  the 
penalties  and  therefore  no  such  bill  was  necessary. 

Nor  was  it  necessary  that  the  offer  or  promise  to  influence  a 
voter  should  go  to  him  directly.  Thus  where  a  promise  was 
made  to  influence  a  voter,  to  donate  $1,000  to  a  charitable 
purpose  in  which  the  voter  was  interested,  it  was  held  that 
this  was  within  the  inhibition  (Bradford  Case,  3d  (?  Malley 
agt.  Hardcastle,  32 ;  Horsham  Case,  same  volume,  52 ;  Water- 
ford  Case,  same  vol.,  25  ;  The  Plymouth  Case,  same  vol.,  107). 

Thus  it  will  be  seen  from  the  earliest  time  and  long  prior 
to  our  existence  as  a  nation,  the  purity  of  the  elective  fran- 
chise, the  free,  unbiased,  unprejudiced  and  uninfluenced 
action  of  every  voter  has  been  regarded  as  of  the  most  vital 
importance,  and  bribery  the  subject  of  investigation  and 
punishment. 

But  it  may  be  claimed  that  bribery  has  been  punished 
criminally  only  when  the  illegal  offer  or  promise  was  made  to 
or  accepted  by  some  particular  individual  or  individuals.  This 
is  probably  true. 

It  may  be  that  the  alleged  illegal  and  unconstitutional  offers 
and  promises  of  the  defendant  to  influence  votes,  were  so 
general  in  their  character  that  a  criminal  prosecution  could 
not  be  expected  or  sustained.  These  were  addressed  to  the 
whole  body  of  electors  in  Sullivan  county,  or  the  taxpaying 
electors,  and  it  would  be  idle  to  suppose  that  any  indictment 
could  be  sustained  against  the  whole  body  to  whom  the 
promises  were  addressed.  But  as  they  were  made  by  a  single 
individual  for  a  corrupt  and  illegal  purpose,  it  is  not  by  any 
means  certain  that  a  criminal  prosecution  could  not  be  sustained 
against  one  making  such  an  offer,  if  it  could  be  made  to  appear 
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that  the  party  knew  that  the  act  he  was  doing  was  in  itself 
unlawful  and  prohibited,  as  has  'been  demonstrated. 

For  the  purposes  of  a  correct  decision  of  this  action  the 
court  is  not  driven  to  any  such  extremity.  The  question  is, 
how  do  these  promises  affect  the  defendant's  right  to  retain 
the  office  he  holds  ? 

If  he  had  said  to  each  individual  taxpaying  elector  of  the 
county,  in  order  to  influence  votes  in  his  favor :  "  Yote  for 
me  and  I  will  pay  you  a  certain  sum  of  money,  or  I  will  see 
that  you  are  saved  the  payment  of  a  certain  sum  of  money  in 
your  taxes,"  naming  the  sum,  and  which  might  be  just  the 
proportion  which  each  individual  taxpayer  would  have  to  pay 
in  order  to  raise  the  sum  of  $1,300 ;  this  would  clearly  be  an 
act  of  bribery  to  be  punished  criminally,  and  no  intelligent 
man  could  innocently  assume  that  this  did  not  prevent  him 
from  truthfully  taking  the  oath  prescribed. 

The  sum  to  be  paid  by,  or  to  be  saved  to  each  taxpayer 
would  of  course  vary  in  amount,  but  could  be  easily  ascer- 
tained by  the  most  ordinary  mathematician  by  ascertaining  the 
proportion  of  the  entire  assessed  valuation  of  such  taxpayer 
to  the  entire  assessed  valuation  of  property  in  the  county. 

Instead  of  making  such  offers  to  the  taxpayers  separately, 
they  were  made  to  the  taxpaying  electors  collectively. 

Can  it  be  maintained  for  a  single  moment  that  by  so  doing 
he  is  out  from  under  the  condemnation  of  the  law,  or  that 
this  in  any  manner  prevents  or  lessens  the  evil  which  the  law 
^endeavors  to  prevent  ? 

If  so,  this  in  effect  would  be  saying  that  a  wholesale  attempt 
to  influence  and  control  the  action  of  electors  would  be  inno- 
cent in  its  character,  and  though  the  results  arising  therefrom 
might  be  of  the  most  serious  and  dangerous  character,  the 
successful  candidate  might  peaceably  enjoy  his  office,  without 
any  possible  disturbance  from  the  courts ;  while  an  offer  of 
the  same  character  made  personally  to  a  single  individual 
would  invalidate  his  title  and  subject  him  to  severe  punishment. 

As  before  stated  these  offers  were  made  generally  to  the 
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electors ;  were  intended  to  influence  their  action,  and  there  is 
evidence  from  which  it  may  be  inferred  that  the  defendant 
received  a  large  support  from  that  class  to  whom  the  promises 
were  addressed. 

While  it  may  not  be  fair  to  assume  that  every  elector  who 
cast  his  vote  for  the  defendant  was  induced  to  do  so  in  con- 
sequence thereof ;  it  is  fair  to  assume  that  the  effect  intended 
thereby  was  in  some  measure  attained. 

The  general  principle  contended  for  by  the  defendant, "  that 
the  law  presumes  every  voter  to  cast  a  legal  vote  until  the 
contrary  is  shown,"  is  correct  in  principle,  and  well  settled  by 
authority.  This  principle  was  fully  recognized  by  me  in 
another  quo  warranto  action  tried  at  the  same  circuit  (People 
agt.  Pease,  27  N.  Y.,  63,  p.  74  opinion). 

The  difficulty  with  the  defendant,  however,  is  that  for  rea- 
sons which  have  been  fully  stated  he  can  receive  no  benefit 
from  invoking  that  principle.  '  • 

In  the  case  of  the  State  agt.  Purdy  (36  Wis.  R.,  213  ;  14 
Am.  Law  Reg.  No.  5,  90),  the  contest  was  between  two  indi- 
viduals as  to  which  was  entitled  to  the  office  of  county  judge. 
The  relator  claiming  it  in  consequence  of  the  reception  of 
twenty-three  more  votes  than  the  incumbent.  The  latter, 
however,  claimed  in  his  answer  "  that  the  salary  of  the  county 
judge  was  fixed  by  law  at  $1,000 ;  that  the  relator  being  a 
candidate  for  the  office,  published  and  circulated  throughout 
the  county  a  promise,  addressed  to  the  electors,  that  if  elected 
county  judge  he  would  perform  all  the  duties,  and  furnish  an 
office  and  all  other  incidentals  except  the  record  books,  for 
$600  per  annum  during  his  term  ;  and  that  solely  by  this  offer 
100  of  the  voters  of  the  county  were  induced  to  vote  for  the 
relator,  thus  securing  his  election."  It  was  held  by  the  court 
on  demurrer  to  the  answer,  in  a  well  considered  and  carefully 
written  opinioi.  that  this  was  sufficient  to  defeat  the  title  of 
the  party  making  such  offer.  See  McCrary  on  Elections 
(%d  ed.,  sec.  147)  where  this  Wisconsin  case  is  referred  to  and 
the  doctrines  therein  approved.  * 
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In  the  case  of  the  State  agt.  ColMer  (Sup.  Court  of  Missouri, 
reported  in  vol.  18,  Am.  Law  Reg.  \N.  £],  768)  the  follow- 
ing doctrine  is  held  :  "  "Where  a  candidate  for  a  public  office 
publicly  pledged  himself  to  the  voters  of  his  district,  that  if 
elected,v  he  would  perform  the  duties  of  his  office  for  less  than 
half  the  fees  allowed  by  law,  and  in  consequence  of  which 
taxpayers  were  induced  to  vote  for  him  who  wouH  not  other- 
wise have  done  so,  whereby  he  was  elected.  That  such  an 
offer  and  pledge  tended  to  corruption  ;  was  demoralizing  in 
its  tendencies  and  utterly  subversive  of  the  plainest  dictates 
of  public  policy ;  and  that  the  title  to  the  office  thereby 
obtained  was  invalid." 

In  these  cases  the  question  arose  as  in  the  case  at  bar,  by  an 
action  of  quo  warranto,  but  in  neither  of  these  cases  cited  was 
the  incumbent  required  to  take  any  oath  in  which  such  offers 
were  impliedly  prohibited. 

But  it  may  be  said  that  the  question  in  each  case  was  raised 
by  demurrer  which  admitted  all  the  allegations  in  the  plead- 
ings, and  among  others,  that  a  sufficient  number  of  voters  were 
influenced  by  the  promise  to  change  the  result ;  that  it  was 
only  necessary  to  decide  in  those  cases  that  the  votes  so  influ- 
enced were  null  and  void.  This  the  court  did,  in  each  case, 
judicially  determine.  But  the  whole  reasoning  of  the  court 
goes  to  the  extent  of  holding  the  entire  transaction  a  fraud 
and  nullity ;  a  species  of  bribery  clearly  against  public  policy 
and  not  to  be  tolerated. 

In  the  Missouri  case  the  court  in  its  opinions,  among  other 
things,  says :  "  It  is  not  necessary  to  show,  as  claimed  by 
respondent  that  he,  or  those  who  voted  for  him,  have  been 
guilty  of  bribery  in  its  strict  sense.  In  instances  involving 
the  freedom  and  purity  of  elections,  that  term  possesses  a 
broader  significance.  It  may  properly  be  employed  to  define 
acts  not  punishable  as  crimes,  but  which  involve  moral  turpi- 
tude or  are  against  public  policy." 

In  the  case  of  Tucker  agt.  Aiken  (7  New  Hampshire,  140), 
where  practice  had  obtained  of  putting  up  at  public  auction 
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and  of  disposing  of  the  office  of  constable  to  the  highest,  and 
the  office  of  collector  to  the  lowest  bidder,  the  court  in  pro- 
nouncing judgment  invalidating  the  title  to  the  offices  so 
obtained,  says :  "  This  has  a  direct  tendency  to  divert  the 
attention  of  the  electors  from  the  qualifications  of  the  candi- 
dates to  the  terms  on  which  they  will  consent  to  serve,  and 
makes  the  choice  turn  upon  considerations  which  ought  not 
to  have  an  influence."  To  same  effect,  Alvord  agt.  Collins, 
20  Pickering  [Mass.]  ). 

In  the  case  of  Ccvnothers  agt.  Russell,  recently  decided  in 
the  state  of  Iowa,  the  facts  were  briefly  as  follows,  and  it  will 
be  seen  they  are  almost  identical  with  the  facts  in  this  case. 
At  the  fall  election  1878,  in  Jasper  county,  Iowa,  tiie  defend- 
ant was  nominated  for  the  office  of  recorder  and  received  102 
majority.  At  the  convention  that  nominated  him  a  resolution 
was  adopted  pledging  "  that  the  candidate  for  recorder  should 
pay  over  and  into  the  county  treasury,  to  the  credit  of  the 
contingent  fund,  all  his  fees  in  excess  of  $1,000.  The 
defendant  agreed  to  it  knowing  that  his  fees  would  amount, 
as  allowed  by  law,  to  at  least  $2,000.  This  was  used  by 
defendant  and  his  supporters  to  influence  votes  in  his  favor." 

The  action  was  brought  by  an  elector  under  a  provision  of 
the  Iowa  Code,  which  provided  that  an  action  to  contest  the 
title  of  any  incumbent  to  an  office  might  be  brought  by  any 
elector,  whenever  the  candidate  had  given  or  offered  a  bribe. 
The  sole  question  was,  whether  such  an  offer  was  a  bribe  or 
an  offer  of  a  bribe  in  such  a  sense  as  to  invalidate  the  election 
or  defeat  the  defendant's  title.  It  was  first  tried  before  a 
court  of  contest,  which  decided  against  the  title  of  the  incum- 
bent. From  this  an  appeal  was  taken  to  the  circuit  court, 
where  a  trial  was  had,  and  with  a  like  result.  From  this  the 
incumbent  appealed  to  the  supreme  court  of  the  state,  where 
the  judgment  of  the  circuit  was  affirmed.  The  judge  at  the 
circuit,  among  other  instructions  to  the  jury,  gave  the  fol- 
lowing : 

Third.  "  If  you  find  from  the  evidence  that  the  conven- 
VOL.  LX  60 
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tion  which  placed  the  incumbent  in  nomination  passed  the 
resolution  which  has  been  introduced  in  evidence ;  that  the 
incumbent  then  and  there  publicly  indorsed  it,  and  pledged 
himself  to  carry  out  the  same ;  that  the  resolution  was  circu- 
lated through  the  county  and  used  as  an  argument  by  the 
incumbent  and  his  friends  for  the  purpose  of  influencing  the 
electors  to  vote  for  him  for  the  office  named,  then  you  are 
instructed  that  the  incumbent  is  disqualified  from  holding 
the  office."  + 

This  instruction  was  answered  in  the  affirmative  by  the 
jury.  It  will  be  seen  that  in  it  (the  instruction)  nothing 
whatever  was  said  as  to  whether  voters  were  or  were  not 
influenced  thereby. 

This  was  affirmed  by  the  supreme  court  of  Iowa,  and  a 
very  learned  and  able  opinion  therein  was  pronounced  by 
chief  justice  ADAMS. 

So  that  it  will  be  seen  that  there  has  been  an  entire  uni- 
formity in  the  decisions  of  the  court  whenever  and  wherever 
they  have  been  pronounced,  upon  the  effect  of  such  promises 
in  impairing  the  title  of  an  incumbent  using  the  same. 

Need  I  go  further  —  need  I  speak  more  fully  of  the  evil 
consequences  that  would  inevitably  result  if  a  different  doc- 
trine were  to  prevail  ? 

If  one,  in  order  to  obtain  his  election,  may  offer  to  give  to 
the  taxpayers  directly  or  indirectly  one-half  of  his  legal 
salary  as  an  inducement  for  the  giving  or  withholding  of 
votes,  he  can  certainly  offer  to  give  the  whole  of  such  salary. 
Nor  would  it  end  here.  If  this  can  be  done  ;  if  the  courts 
will  tolerate  such  practices,  then  there  is  nothing  to  prevent 
an  aspirant  for  any  elective  office  within  the  gift  of  the  people, 
in  any  department  of  the  government  —  national,  state  or 
county,  executive,  legislative  or  judicial  —  from  offering  to 
the  taxpayers  not  only  to  discharge  its  duties  gratuitously,  but 
in  addition  thereto  to  .promise  any  amount  he  may  be  willing 
to  pay  into  the .  national,  state  or  county  treasury,  for  the 
benefit  and  relief  ef  such  taxpayers,  and  from  no  other  or 
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higher  motive  than  thus  to  influence  and  corrupt  their 
votes. 

It  follows,  therefore,  from  what  has  been  said,  that  the 
defendant  cannot  retain  his  title  to  the  office  he  now  holds ; 
that  he  is  not  entitled  to  the  benefit  of  the  votes  that  were 
cast  for  him,  and  that  a  judgment  of  ouster  must  be  given. 

I  regret  that  my  investigations  have  forced  me  to  this  con- 
clusion. It  is  always  a  delicate  and  embarrassing  duty  to 
render  a  decision  that  seems  to  overthrow  the  wish  and  will  of 
a  majority  of  the  electors  of  any  locality  as  expressed  through 
the  ballot-box.  But  duty  must  be  bravely  performed  without 
fear  or  favor.  Courts,  if  honest,  cannot  be  expected  to 
override  well-established  principles  of  law  to  obtain  public 
approval,  or  to  float  along  in  a  popular  current. 

If  I  am  wrong,  there  are  appellate  tribunals  to  which  the 
defendant  may  appeal  and  have  the  wrong  corrected.  Until 
this  is  done,  I  am  quite  willing  to  abide  the  consequences  of 
fair,  honest  and  legal  criticism  of  the  views  herein  expressed. 

But  I  have  no  time  or  patience  to  notice  the  adverse  criti- 
cism of  newspaper  scribblers,  who  are  always  heard  from 
whenever  a  decision  is  made  of  this  character,  and  whose  only 
notions  or  knowledge  of  its  soundness  or  unsoundness  are 
founded  upon  the  fact  that  it  is  or  is  not  in  accordance  with 
their  personal  or  partisan  feelings. 

It  only  remains,  in  conclusion,  to  ascertain  whether  the 
relator,  Bush,  is  entitled  to  the  office.  I  think,  clearly  not. 
He  did  not  receive  a  majority  of  the  votes  of  the  legal  elect- 
ors who  at  that  election  cast  ballots  for  the  office  of  county 
judge,  and  consequently  was  not  elected  (People  agt.  Clute, 
50  N.  F.,  451 ;  State  agt.  Giles,  1  Chandler  [  TFw.],  112 ;  2 
Pinney,  166 ;  State  agt.  Smith,  12  Wis.,  497). 

The  electors  who  voted  for  the  defendant  were  legal  elect- 
ors, and  exercised  their  right  to  vote  for  the  office,  so  that 
their  views  upon  it  were  expressed. 

By  reason  of  facts  aliunde,  these  votes  cannot  be  allowed 
to  the  defendant,  as  we  have  seen,  or  at  least  are  of  no  avail 
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to  him.  In  the  State  agt.  Tierney  (23  Wis.,  430)  it  was  held 
"  that,  in  quo  warranto  as  to  an  elective  office,  the  question 
is,  whether  the  defendant  at  the  election  under  which  he 
claims  received  a  majority  of  all  the  votes  cast,  which  the 
canvassers  had  a  right  to  count." 

Applying  this  rule  to  the  relator,  it  is  clear  he  did  not 
receive  a  majority  of  such  votes. 

In  Fish  agt.  Collins  (21  Louisiana  Ann.,' '280)  it  was  held 
"  that  the  election  of  a  party  to  an  office  does  not  depend 
upon  the  ineligibility  of  his  competitor,  but  upon  the  will  of 
a  majority  or  plurality  of  the  legal  voters  of  the  district," 
(meaning,  of  course,  the  legal  voters  who  exercised  the  right 
of  suffrage).  To  same  effect  Matter  of  Corliss  (11  R.  Z,  638  ; 
16  Am.  Law  Reg.,  No.  5,  15) ;  Renner  agt.  Bennett  (21  Ohio 
St.  R.,  431) ;  People  agt.  Molitor  (23  Mich.,  341). 

It  is  due  to  myself  to  state  that,  in  view  of  the  fact  that 
the  questions  discussed  hi  this  opinion  are  interesting  and 
important,  and,  so  far  as  I  can  ascertain,  never  before  the 
courts  of  this  state  for  adjudication,  I  have  given  to  them  the 
most  careful  examination  and  extensive  research.  I  have  also 
presented  them,  without  suggesting  any  impressions  of  my 
own  to  some  of  the  ablest  lawyers  and  jurists  in  the  state, 
who  have  without  exception  (and  some  of  them  after  an 
examination)  concurred  in  the  conclusions  I  have  reached. 
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SUPKEME  COUET. 

THE  EQUITABLE  LIFE  ASSURANCE  SOCIETY  OF  THE  UNITED 
STATES  agt.  JOHN  SCHEKMERHOBN,  ALFRED  "W.  CRAVEN, 
ALFRED  SCHERMERHORN  and  ALFRED  "W.  CRAVEN,  as  trus- 
tees of  GUSTAVE  DE  MAC  ARTY. 

Complaint  —  Demurrer  —  Parties  —  Improper  joinder  of  causes  of  action  — 
Code  of  Civil  Procedure,  section  484  —  All  causes  of  action  united  must 
affect  all  the  parties  to  the  action. 

A  cause  of  action  for  damages  for  malicious  trespass  by  the  original 
defendants  for  the  erection  and  continuance  of  brick  stacks,  and 
another  for  the  removal  of  these  stacks  and  for  injunction  against  their 
maintenance  and  continuance,  are  improperly  joined  as  against  the 
successors  in  interest  of  the  original  defendants,  who  are  made  parties 
by  a  supplemental  complaint  reviving  the  action. 

As  the  newly  made  parties  cannot  be  charged  in  tort,  the  two  causes  of 
action  do  not  affect  all  the  parties  to  the  action,  as  required  by  section 
484  of  the  Code. 

Special  Term,  March,  1881. 

THE  action  was  commenced  against  the  parties  above 
named.  The  plaintiff  alleged  that  on  May  1,  1874,  and  at  all 
times  thereafter,  it  was  seized  and  possessed  of  certain  prem- 
ises known  as  No.  12  Pine  street,  in  the  city  of  New  York, 
describing  the  same  by  appropriate  metes  and  boundaries, 
upon  part  of  which  a  substantial  structure  had  been  erected, 
constituting  a  wing  or  addition  to  what  was  known  as  the 
Equitable  Life  Building  for  the  use  of  which  a  proper  supply 
of  light  and  air  were  necessary.  That  such  structure  was  set 
back  from  the  line  of  ownership  and  possession  of  the  plain- 
tiff in  the  rear  of  the  premises  No.  17  Nassau  street,  owned 
and  in  possession  of  the  defendants. 

That  the  defendants,  upon  motives  of  malice  and  extortion, 
have  erected  and  now  maintain  partly  upon  their  own  prem- 
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ises  and  partly  upon  the  premises  of  the  plaintiff,  two  tall 
brick  stacks  leaning  directly  against  plaintiff's  wall  and  the 
windows  therein,  effectually  and  absolutely  blocking  up  and 
shutting  out  all  air  and  light  therefrom.  That  such  stacks  are 
of  no  utility  whatever,  except  for  purposes  of  malicious 
annoyance  of  the  plaintiff.  That  they  are  intended  to  be  and 
are  a  permanent  encroachment  and  appropriation  of  plaintiff's 
land  to  its  great  injury  and  depreciation  in  value.  That  such 
injury  is  not  entirely  susceptible  of  pecuniary  compensation. 

The  plaintiff  asks  for  an  injunction  restraining  the  use  and 
continuance  of  said  stacks,  the  removal  thereof  and  damages 
for  the  injury  sustained  by  their  erection. 

The  defendants  appeared  and  answered  and  the  cause  came 
on  for  trial,  when  it  appeared  that  the  defendants  Alfred 
Schermerhorn  and  Alfred  "W.  Craven  had  died  ad  interim, 
and  also  that  John  Egmont  Schermerhorn  had  been  duly 
appointed  trustee  of  Gustave  De  Macarty  in  place  of  said 
Schermerhorn  and  Craven,  deceased.  An  order  was  made 
November  20,  1879,  that  the  successors  in  interest  of  the 
parties  deceased  be  made  parties  to  this  action,  and  that  plain- 
tiff have  leave  to  issue  a  supplemental  summons,  and  to  make 
and  file  a  supplemental  complaint  reviving  the  action.  This 
has  been  done  and  demurrers  are  now  interposed  to  the  sup- 
plemental complaint : 

First.  That  two  causes  of  action  have  been  improperly 
united  therein. 

Second.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Joseph  Larocque,  for  demurrer. 
James  Thompson,  opposed. 

LA.RREMORE,  J.  —  The  demurrer  is  laid  to  the  supplemental 
complaint,  which  refers  to,  and  incorporates  as  part  thereof, 
the  original  complaint  in  this  action.  It  is  alleged  that  such 
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supplemental  complaint  was  made  in  pursuance  of  an  order  of 
this  court,  dated  November  20,  1879,  a  copy  of  which  is 
annexed  thereto,  whereby  the  widow,  heirs-at-law,  devisees, 
legal  representatives,  trustees  and  successors  in  interest  of  the 
deceased  defendants  in  the  original  complaint  were  directed  to 
be  made  parties,  which  was  accordingly  done. 

Two  causes  of  action  are  presented  by  the  complaint : 

1st.  A  claim  for  $20,000  damages  for  a  malicious  trespass 
by  the  original  defendants,  for  the  erection  and  continuance 
of  the  brick  stacks  mentioned  in  the  complaint. 

2d.  The  removal  of  the  same  from  plaintiffs  property,  and 
injunctive  process  demanded  against  their  maintenance  and 
continuance. 

It  is  difficult  to  reconcile  these  causes  of  action  with  section 
384  of  the  Code  of  Civil  Procedure.  The  newly  made 
defendants  cannot  be  charged  in  tort  for  an  act  beyond  their 
control  and,  so  far  as  appears,  without  their  knowledge. 

Nor  is  it  evident  that  the  legal  representatives  of  Schermer- 
horn and  Craven,  in  whom  no  title  to  the  premises  in  question 
is  vested,  are  proper  parties  to  an  action  for  the  removal  of 
unauthorized  structures  thereon,  and  for  a  perpetual  injunc- 
tion restraining  the  continuance  thereof. 

The  statute  says  (sec.  484,  sub.  9)  that  all  causes  of  action 
united  as  therein  provided  must  affect  all  the  parties  to  the 
action.  This  test  clearly  distinguishes  the  case  at  bar.  The 
order  of  November  20,  1879,  should  not  control,  as  a  clear 
issue  of  law  is  now  presented  for  adjudication. 

The  demurrers  are  sustained,  with  leave  to  plaintiff  to  amend 
on  payment  of  costs. 
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SUPREME  COURT. 

THE  WILSON  SEWING  MACHINE  COMPANY  agt.  FRANCES  L. 
FULLER,  impleaded,  &c. 

Married  women  —  Power  to  charge  tJieir  separate  estates. 

Where  the  complaint  alleged  that  the  defendants  executed  a  bond  to  the 
plaintiff  for  $7,500,  guaranteeing  the  payment  of  all  indebtedness  that 
might  be  incurred  by  one  H.  L.  Wilcox  to  the  plaintiff,  and  that  defend- 
ant F.  in  said  bond  expressly  charged  her  separate  estate  with  the  pay- 
ment; then  set  out  breaches  of  the  bond  and  demanded  judgment. 
F.,  the  defendant,  set  up  by  answer  "that  at  the  time  of  the  makkig  of 
said  bond  she  was,  and  still  is,  a  married  woman,  and  has  had  no  sepa- 
rate estate  and  has  carried  on  no  separate  trade  or  business:  " 

Held,  that  the  complaint  should  be  dismissed  as  to  defendant  F.  If  she 
had  no  separate  estate  at  the  time  of  the  execution  of  the  bond,  she  was 
not  competent  to  enter  into  the  contract  which  the  bond  contains. 

A  married  woman  cannot  give  herself  a  legal  capacity  to  contract  by  falsely 
representing  that  she  has  such  capacity. 

New  York  Circuit,  February,  1881. 

THE  complaint  alleged  that  the  defendants  executed  a  bond 
to  the  plaintiff,  dated  November  23,  1875,  for  $7,500,  guaran- 
teeing the  payment  of  all  indebtedness  that  might  be  incurred 
by  one  H.  L.  Wilcox  to  the  plaintiff,  and  that  the  defendant, 
Frances  L.  Fuller  in  said  bond,  expressly  charged  her  separate 
estate  with  the  payment. 

The  complaint  then  set  out  breaches  of  the  bond  and 
demanded  judgment. 

Said  defendant  set  up  by  answer  "  that  at  the  time  of  the 
making  of  said  bond  she  was,  and  still  is,  a  married  woman, 
and  has  had  no  separate  estate  and  has  carried  on  no  separate 
trade  or  business." 

The  case  came  on  for  trial  at  a  circuit  on  February  21, 1881, 
and  when  the  evidence  was  in,  no  dispute  about  the  facts  of 
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the  defense  arising,  a  motion  was  made  to  dismiss  the  com- 
plaint as  to  said  defendant. 

Horace  Secor,  Jr.,  for  defendant,  cited  Manhattan  B. 
&  M.  Co.  agt.  Thompson  (58  N.  Y.,  80).  The  power  to 
charge  her  separate  estate  by  a  married  woman  presupposes 
that  she  has  a  separate  estate,  and  if  she  has  not,  she  is  under 
the  common  law  disability  (Switzer  agt.  Valentine,  4  Duer, 
96 ;  Wood  agt.  Sanchey,  3  Daly,  198  ;  Baker  agt.  Lamb,  11 
Hun,  521).  She  is  not  estopped,  as  estoppel  only  applies  to 
a  married  woman  in  so  far  as  her  capacities  have  been  enlarged 
(44  N.  T.,  249 ;  53  id.,  96). 

Betts,  Atterbury  &  Betts,  for  plaintiff,  insisted  that  she  was 
liable  within  the  decision  in  Cashman  agt.  Henry  (12  J.  &  S., 
93 ;  8.  C.,  75  N.  T.,  103). 

LAWRENCE,  «/.  —  There  must  be  a  dismissal  of  the  com- 
plaint as  against  the  defendant  Frances  L.  Fuller.  If  she  had 
no  separate  estate  at  the  time  of  the  execution  of  the  bond, 
she  was  not  competent  to  enter  into  the  contract  which  the 
bond  contains. 

In  the  language  of  BOAKDMAN,  J.,  in  Baker  agt.  Lamb  (1,1 
Hun,  522),  "  a  married  woman  cannot  give  herself  a  legal 
capacity  to  contract  by  falsely  representing  that  she  has  such 
capacity." 

I  do  not  regard  the  case  of  Cashman  agt.  Henry  as  in  con- 
flict with  the  views  expressed  in  Baker  agt.  Lamb. 

Judgment  is,  therefore,  granted,  dismissing  the  complaint 
as  to  the  defendant  Frances  L.  Fuller.. 
VOL.  LX  61 
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SUPKEME  COUET. 

HIRAM  S.  BLUNT,  respondent,  agt.  THE  MAYOR,  ALDERMEN 
AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK. 

.New  York  (city  of) — Attendants  or  officers  of  the  supreme  court  —  now 
appointed — Effect  of  act  (Laws  1872,  chap.  438)  on  officers  then  holding 
office. 

The  effect  of  the  act  of  1872,  vesting  in  the  judges  of  the  supreme  court 
the  power  to  appoint  attendants  (Laws  of  1872,  chap.  438),  though  it 
took  effect  immediately,  did  not  so  operate  as  to  terminate  the  existing 
office,  or  impair  its  functions,  or  remove  incumbents;  it  transferred  the 
power  of  appointment  from  one  officer  to  another  body  of  officers;  but 
the  omission  of  the  latter  to  use  their  authority  could  not  be  construed 
into  a  removal  of  the  existing  officers,  although  a  new  appointment  by 
the  judges  of  another  person  to  the  same  office  would  necessarily  have 
that  effect. 

The  officer  ad  interim  would  be  entitled  to  compensation  if  he  had  ren- 
dered the  services  (The  case  of  Genet  agt.  The  Mayor,  76  N.  Y.,  625,  not 
in  conflict). 

First  Department,  General  Term,  May,  1879. 
Before  BRADY,  P.  J.,  INGALLS  and  BARRETT,  JJ. 

THE  plaintiff  was  employed  as  an  attendant  on  the  supreme 
court  in  1864,  and  continued  to  hold  such  position  till  June 
1,  1872.  His  compensation  was  fixed  at  $1,200  per  annum, 
and  he  has  been  paid  for  his  services  except  for  the  month 
of  May,  1872,  and  this  action  was  brought  to  recover  the 
sum  of  $100.  The  testimony  shows  that  he  was  an  attendant 
on  the  court,  and  performed  the  services  required  of  him ; 
and  that  so  soon  as  he  found  that  his  name  was  not  on  the 
pay  roll  he  left  the  court.  Yerdict  was  directed  in  favor  of 
plaintiff,  and  defendant  has  appealed  from  the  judgment. 

The  defendants  offered  in  evidence  two  documents  only, 
which  were  admitted,  and  thereupon  moved  to  dismiss  the 
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complaint,  on  the  ground  that  the  evidence  showed  that  all 
the  officers  authorized  by  chapter  438  of  1872  had  been 
appointed  and  paid  for  May,  1872.  This  the  court  denied, 
and  defendants  excepted. 

i 

Elliot  Sandford,  for  respondent. 

I.  This  exception  was  not  well  founded,  and  the  ruling  of 
the  court  was  correct.  The  Code  in  1864  gave  the  super- 
visors power  to  employ  attendants  (Sec.  28).  This  power  was 
conferred  on  the  judges  of  the  court  April  29^  1872,  by 
chapter  438,  Laws  1872,  but  the  number  of  appointees  was 
limited  to  four  for  each  part  of  the  court.  That  statute  did 
not  remove  the  plaintiff.  It  was  only  "  when  the  court  acted 
under  the  act  of  1872,  and  appointed  one  or  twenty  attend- 
ants, the  appointments  and  designations  under  the  former  act 
became,  and  were,  a  nullity"  (Holly  agt.  The  Mayor,  59 
N.  Y.,  166,  169 ;  People  agt.  Green,  opinion  by  DAVIS,  J., 
not  reported;  Westervelt  agt.  The  Mayor,  not  reported}.  In 
the  case  of  The  People  ex  rel.  Doyle  agt.  Green,  Mr.  justice 
NOAH  DAVIS  held  as  follows,  March,  1873,  at  Chambers : 
"  On  the  29th  of  April,  1872,  the  legislature  conferred  the 
power  of  appointment  of  such  officers  for  their  courts  upon 
the  judges  of  the  superior  court.  The  act  took  effect  imme- 
diately ;  but  the  judges  of  the  superior  court  did  not  make 
the  appointment  under  it  until  the  eleventh  day  of  June  fol- 
lowing, at  which  they  appointed  the  relator.  In  the  interval 
between  the  first  of  May  and  the  eleventh  day  of  June  the 
relator  continued  to  discharge  the  duties  of  the  office.  The 
sole  question  in  controversy  is,  whether  he  is  entitled  to  his 
salary  during  that  period.  *  *  *  There  is  nothing  in  the 
act  of  April,  1872,  which  operates  to  terminate  the  existing 
office,  or  impair  its  functions,  or  remove  incumbents.  It 
transfers  the  power  of  appointment  from  one  officer  to 
another  body  of  officers ;  but  the  omission  of  the  latter  to 
use  their  authority  cannot  be  construed  into  a  removal  of  the 
existing  officers.  A  new  appointment  by  the  judges  of 
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another  person  to  the  same  office  would  have  that  effect,  but 
no  such  consequence  can  be  held  to  flow  from  mere  delay. 
In  the  mean  time,  and  pending  such  delay,  the  recognition  of 
the  officer  by  the  judges  in  discharge  of  his  duties  should 
be  construed  as  an  appointment  rather  than  as  a  displace- 
ment. It  is  against  the  policy  of  law  that  offices  deemed  by 
the  legislature  of  sufficient  importance  to  the  public  to  be 
provided  for  by  statute,  should  become  vacant  by  mere  con- 
struction. The  case,  I  think,  is  within  the  spirit  of  the  general 
statute,  enacted  to  guard  against  the  happening  of  vacancies 
in  office  (1  R.  S.  [Edm.  ed.},  107).  I  think  the  relator  is 
clearly  entitled  to  his  pay  for  the  interval  between  the  1st 
of  May  and  the  llth  of  June,  1872." 

II.  The  certificate  made  out  by  the  three  judges,  June  1, 
1872,  if  evidence  at  all,  is  no  evidence  that  any  attendants 
were  appointed  by  the  court  under  the  act  of  1872.  It  simply 
certifies  that  certain  persons  were  serving  as  attendants.  The 
omission  of  plaintiff's  name  from  the  list  is  no  proof  that  he 
was  not  also  "  duly  serving."  It  cannot  be  received  as  evi- 
dence for  any  purpose  as  against  the  plaintiff,  who  was  a 
stranger  to  it  (45  N".  Y.,  19  ;  8  Cow.,  45 ;  6  Cowen,  261 ;  1 
Greenl  on  Ev.,  sec.  498  ;  2  Abb.  Ct.  App.  Dec.,  64 ;  54  N.  Y., 
353).  This  certificate  was  in  no  way  connected  with  the 
plaintiff.  He  was  continued  in  service  during  the  month  of 
May,  and  a  certificate  dated  June  1,  1872,  cannot  be  received 
as  evidence  of  removal  in  the  month  of  May,  and  made  to 
relate  to  a  prior  date.  The  pay-roll  offered  and  allowed  in 
evidence,  under  plaintiff's  objection,  was  not  evidence  "for 
any  purpose  as  against  the  plaintiff,  and  was  not  competent  to 
prove  the  number  of  attendants  in  regular  service,  having 
rights  prior  or  paramount  to  the  plaintiff  "  (Brennan  agt.  The 
Mayor,  62  N.  Y.,  365, 369 ;  Garrigue  agt.  Loescher,  3  Bosw., 
578 ;  DeGraff  agt.  Hovey,  16  Abb.,  120).  The  pay-roll  and 
certificate  were  of  no  higher  grade  of  testimony  than  a  con- 
versation or  an  ex  parte  statement.  They  were  both  made 
subsequent  to  the  date  of  plaintiff's  service,  and  after  his 
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rights  were  vested  (Burnham  agt.  Ttiurman,  2  Jones  <&  /&, 
536). 

III.  The  exception  to  the  direction  of  the  court  to  the 
jury  to  find  a  verdict  for  plaintiff  presents  no  other  question 
of  law.  The  ruling  of  the  court  below  was  correct,  and 
judgment  should  be  affirmed. 

On  motion  of  defendants  a  reargument  was  ordered,  because, 
as  was  alleged,  the  case  was  in  conflict  with  the  case  of  Genet 
agt.  The  Mayor  (76  N.  Y.,  625).  On  such  reargument  Mr. 
Sandford,  for  respondents,  contended  that  this  case  does  not 
depend  upon  the  Genet  case  in  any  manner ;  they  are  wholly 
dissimilar.  Genet  claimed  compensation  from  January  to 
June,  1872.  The  defense  was,  that  the  plaintiff,  at  the  time 
he  claimed,  was  not  an  attendant  on  the  court,  and  the  jury 
so  decided,  and  found  that  he  was  not  entitled  to  any  compen- 
sation after  January  1,  1872,  and  the  court  of  appeals  held 
that  he  had  been  removed  in  October,  1871.  The  effect  of 
chapter  348,  passed  April  29,  1872,  was  not  involved  in  the 
case,  and  was  not  discussed.  In  this  case  the  plaintiff,  Blunt, 
does  not  seek  to  recover  for  services  after  the  date  of  the  cer- 
tificate of  the  judges  of  the  supreme  court,  viz.,  June  1, 1872. 
In  the  Genet  case,  the  main  question  was  that  of  appointment 
through  a  recognition  by  the  court  after  October  1, 1871 ;  and 
the  jury  to  whom  this  disputed  fact  was  left,  found  he  was 
not  so  appointed,  although  he  had  been  paid  by  comptroller 
Green  up  to  January,  1872.  In  this  case  the  plaintiff  had 
been  an  attendant  for  eight  years,  and  had  not  been  removed. 
The  answer  alleges  that  he  had  been  removed  in  May  by  the 
judges.  As  to  the  proof  presented  by  the  defendants,  we 
insist  it  was  wholly  incompetent  to  sustain  this  defense,  and 
there  is  nothing  in  the  Genet  case  to  sustain  such  evidence. 

Wm.  C.  Whitney,  corporation  counsel,  and  D.  J.  Dean,  of 
counsel. 

I.  The  plaintiff's  employment  as  attendant  upon  the  court 
terminated  prior  to  May  1,  1872.  (1.)  By  chapter  438,  Laws 
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of  1872,  which  was  enacted  and  took  effect  on  the  29th  April, 
1872,  it  is  provided  that  the  judges  of  the  supreme  court  shall 
have  power  to  appoint  four  officers  for  each  part  of  said  court, 
<fcc.  That  no  other  officers  or  clerks  shall  be  appointed  than 
is  therein  provided  for ;  neither  shall  any  clerks  or  officers  of 
said  courts  be  appointed  by  any  other  person  or  authority. 
(2.)  By  the  proof  it  appears  that  twenty-four  officers  (four  for 
each  of  the  six  parts  of  the  court),  other  than  the  plaintiff, 
were  appointed  by  the  court  and  have  been  paid  by  the 
defendants  for  attendance  during  the  month  of  May.  (3.) 
Therefore,  it  follows  that,  if  the  plaintiff  may  recover  in  this 
action,  the  mandate  of  the  statute,  that  no  other  officer  shall 
be  appointed  than  is  therein  provided,  will  be  disregarded  and 
nullified,  and  its  restrictive  provisions  rendered  ineffectual. 
(4.)  The  act  of  1872,  took  effect  immediately,  and  upon  its 
passage  terminated  the  right  of  the  plaintiff  to  continue  in  his 
employment.  The  authority  under  which  he  was  acting  was 
superseded  by  the  new  law,  and  no  formal  removal  by  notice 
or  otherwise  was  necessary.  In  a  similar  case,  the  court  of 
appeals  say,  as  to  an  officer  of  the  marine  court,  "  he  held  his 
position  under  a  statute  which  had  been  repealed,  and  an 
authority  which  had  been  revoked,  and  neither  a  removal  nor 
a  supersedeas  by  the  appointment  of  another  in  his  place  was 
necessary  to  terminate  his  employment"  (Holley  agt.  The 
Mayor,  59  N.  Y.  Rep.,  169).  (5.)  If  the  plaintiff's  claim  is 
based  upon  his  employment  by  the  court  prior  to  the  act  of 
1872,  without  any  claim  of  appointment  or  recognition  by  the 
court  subsequently  to  that  act,  then  he  must  be  defeated  upon 
the  ground  adjudged  in  the  Holley  case  (supra],  that  the 
authority  of  all  prior  acts  and  employment  thereunder  was 
superseded  and  terminated  by  the  act  of  1872,  and  the  appoint- 
ments made  thereunder.  But  if  the  plaintiff's  claim  to 
recover  is  founded  upon  the  contention  that  by  continuing  to 
accept  his  services  after  the  enactment  of  the  act  of  1 872,  the 
judges  effectually,  though  not  formally,  appointed  him  under 
the  act  of  1872,  that  claim  is  answered  by  the  fact  which 
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appears  in  the  case,  that  four  officers,  other  than  the  plaintiff, 
were  formally  appointed  by  the  judges  for  each  part  of  the 
court,  and  the  power  to  appoint  was  thereby  exhausted  ;  the 
judges  could  not  indirectly,  by  recognition  and  acceptance  of 
the  plaintiff's  services,  accomplish  that  which  they  could  not 
do  directly,  viz. :  appoint  an  officer  in  excess  of  the  limit  fixed 
by  the  law. 

II.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

BRADY,  P.  J. — The  appeal  in  this  matter  upon  due  delib- 
eration was  disposed  of  by  affirming  the  judgment,  but  on 
motion  therefor  a  reargument  was  ordered.  It  now  appears 
that  at  the  time  the  case  was  again  submitted  under  the  order 
just  mentioned,  an  appeal  had  been  taken  to  and  was  pending 
in  the  court  of  appeals.  It  may  be  questionable,  therefore, 
whether  this  court  has  any  jurisdiction  of  the  case  at  present, 
but,  inasmuch  as  the  conclusion  arrived  at  upon  a  reconsidera- 
tion of  the  appeal  is  the  same  as  that  formerly  expressed,  it  is 
of  no  consequence  whether  an  appeal  to  the  court  of  appeals 
is  taken  or  not.  The  plaintiff  in  this  action  was  employed  as 
an  attendant  of  this  court  under  section  28  of  the  Code  of. 
Procedure,  and  so  remained,  it  seems,  until  the  1st  of  June, 
1872.  On  the  29th  of  April,  1872,  the  legislature,  by  chapter 
438,  vested  in  the  judges  of  the  court  the  power  to  appoint 
attendants,  but  it  does  not  appear  from  any  evidence  in  this 
case  that  the  appointments  were  made  by  the  judges  of  this 
court  prior  to  the  1st  of  June,  1872.  It  is  true  that  upon  the 
trial  herein,  a  certificate  was  introduced,  signed  by  three 
judges  of  this  court,  in  which  it  was  stated  that  the  persons 
named  therein  served  as  attendants,  under  the  direction  of  the 
judges  of  the  supreme  court,  for  the  month  of  May,  1872,  on 
the  six  parts  of  the  court,  but  this  certificate  is  dated  June 
1st,  1872,  and  seems  to  be  the  record  or  attestation  of  a  past 
event,  and  is  not,  therefore,  in  form,  an  appointment  such  as 
is  contemplated  by  the  act  of  the  legislature  already  men- 
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tioned.  We  think  that  the  point  presented  in  this  case,  which 
is  necessarily  the  effect  of  the  act  just  referred  to  upon  the 
right  of  the  plaintiff  to  recover,  was  properly  disposed  of  by 
presiding  justice  DAVIS,  in  the  case  of  The  People  ex  rel. 
Doyle  agt.  Green,  in  which  he  held  substantially  that  the  act, 
though  it  took  effect  immediately,  did  not  so  operate  as  to 
terminate  the  existing  office  or  impair  its  functions,  or  remove 
incumbents ;  that  it  transferred  the  power  of  appointment 
from  one  officer  to  another  body  of  officers,  and  that  the 
omission  of  the  latter  to  use  their  authority  could  not  be 
construed  into  a  removal  of  the  existing  officers,  although  a 
new  appointment  by  the  judges  of  another  person  to  the  same 
office  would  necessarily  have  that  effect.  The  result  of  his 
deliberations  was  that  the  officer  ad  interim  was  entitled  to 
compensation  if  he  had  rendered*  the  services  contemplated. 
We  do  not  think  the  case  of  Genet  agt.  The  Mayor,  recently 
decided  in  the  court  of  appeals  (76  N.  Y.,  625),  affects  this 
view  of  the  case  in  any  respect,  and  we  feel  bound  to  adhere 
to  our  judgment  formerly  expressed. 
The  judgment  should  be  affirmed. 


N.  Y.  SUPERIOR  COURT. 

ANNIE  McCABE  agt.  WILLIAM  S.  FOGG  et  al. 

Attorney's  lien —  Costs —  Code  of  Civil  Procedure,  section  66. 

The  amendment  to  section  66  of  the  Code  of  Civil  Procedure,  passed  in 
1879,  gives  to  the  attorney  of  record,  from  the  commencement  of  an 
action  or  the  service  of  an  answer  containing  a  counter-claim,  a  lien 
upon  his  client's  cause  of  action  or  counter-claim,  which  attaches  to  a 
verdict,  report,  decision  or  judgment  in  his  client's  favor,  and  the  pro- 
ceeds thereof,  in  whosoever  hands  they  may  come,  and  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after  the  judg- 
•sat 
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But  no  new  remedy  is  provided  for  the  enforcement  of  the  lien,  and,  in 
order  to  make  it  available  in  the  case  of  a  settlement  before  judg- 
ment, the  attorney,  while  he  need  no  longer  prove  fraud  or  collusion, 
must  still  go  on  with  the  litigation  until  judgment,  which  is  to  be  per- 
fected for  cost  only. 

/Special  Term,  July,  1880. 

FKEEDMAN,  J. —  Under  the  old  Code  the  lien  of  an  attorney 
for  compensation  did  not  exist  before  verdict  or  judgment, 
except  on  the  papers  in  his  hands.  It  was  only  in  the  case  of 
a  settlement  privately  effected  between  the  parties  with  the 
design  of  defrauding  the  attorney  that  the  court  could,  as 
shown  in  Dietz  agt.  McCallum  (44  How.,  493),  and  the  cases 
therein  referred  to,  insist  upon  the  payment  to  him  of  a  least 
the  taxable  costs,  before  granting  a  discontinuance  or  leave  to 
serve  supplemental  answer  showing  settlement.  The  Code  of 
Civil  Procedure,  as  originally  passed,  did  not  change  the  law 
upon  this  point  as  it  then  stood,  and  Quincy  agt.  Francis  (5 
Abb.  N.  C.,  286)  is  simply  a  decision  to  this  effect.  The 
amendment  to  section  66  of  the  Code  of  Civil  Procedure, 
passed  in  1879,  however,  gives  to  the  attorney  of  record,  from 
the  commencement  of  an  action  or  the  service  of  an 
answer  containing  a  counter-claim,  a  lien  upon  his  client's 
cause  of  action  or  counter-claim,  which  attaches  to  a  verdict, 
report,  decision  or  judgment  in  his  client's  favor,  and  the  pro- 
ceeds thereof,  in  whosoever  hands  they  may  come,  and  cannot 
be  affected  by  any  settlement  between  the  parties  before  or 
after  the  judgment.  But  no  new  remedy  is  provided  for  the 
enforcement  of  the  lien,  and  in  order  to  make  it  available  in 
the  casQ  of  a  settlement  before  judgment,  the  attorney,  while 
he  need  no  longer  prove  fraud  or  collusion,  must  still  go  on 
with  the  litigation  until  judgment,  which  is  to  be  perfected 
for  costs  only. 

The  motion  to  compel  payment  by  a  mere  order  must 
therefore  be  denied. 
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SUPREME  COURT. 
FELICIE  C.  MARSTON  agt.  JULIAN  HEBEET. 

Costs  —  taxation  of — Code  of  Civil  Procedure,  section  3251 —  Ten  dollars 
to  be  taxed  for  each  witness  examined  before  trial  under  the  provisions  of 
this  section. 

Under  the  provisions  of  section  3251  of  the  Code  of  Civil  Procedure,  a 
party  js  entitled  to  tax  ten  dollars  for  each  witness  examined  before 
trial. 

Special  Term,  February,  1881. 

IN  this  action  five  witnesses  were  examined  before  trial, 
under  the  provisions  of  section  870  of  the  Code  of  Civil 
Procedure.  On  taxation  of  costs  the  clerk  taxed  fifty  dollars 
for  the  examination  of  the  five  witnesses,  taken  before  trial, 
on  behalf  of  plaintiff. 

An  appeal  was  taken  from  the  clerk's  taxation. 

S.  A.  Emanuel,  for  motion. 
Steuart  &  Hawes,  opposed. 

It  was  claimed  by  counsel  for  the  defendant  that  section 
3251  of  the  Code  of  Civil  Procedure  provided  for  the  pay- 
ment of  only  ten  dollars  for  the  entire  examination,  exclusive 
of  the  question  of  the  number  of  witnesses  examined.  It 
was  held,  BARRET  J.,  that,  ten  dollars  should  be  allowed  for 
the  examination  of  each  witness  before  trial. 
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Achelis  et  al.  agt.  Ealman. 


K  Y.  COMMON  PLEAS. 

THOMAS  ACHELIS,  JK.,  et  al.,  plaintiff  and  respondent,  agt. 
CHARLES  KALMAN,  defendant  and  appellant. 

Attachment  —  Appeal — Order  denying  motion   to   vacate   an   attachment 
appealable  to  tlie  general  term — Facts  which  are  not  sufficient  to  justify 
4  Attachment —  Code  of  Civil  Procedure,  sections  635,  636,  683. 

Where  an  application  is  made  to  vacate  an  attachment  founded  only  upon 
the  papers  upon  which  the  warrant  was  granted,  an  order  denying  such 
application  is  appealable  to  the  general  term. 

On  such  appeal  the  general  term  must  exercise  the  same  supervision  over 
the  motion  that  the  judge  to  whom  it  was  originally  made  could  have 
done.  The  general  term  must  consider  as  to  whether  there  is  sufficient 
in  the  papers  to  justify  the  issuing  of  the  attachment,  not  whether 
there  was  jurisdiction. 

Where  the  facts  set  forth  in  the  affidavits,  upon  which  the  attachment 
was  granted,  were  that  the  defendant  purchased  the  goods  in  question 
August  6,  1880,  on  a  credit  of  thirty  days  from  September  15,  1880  ; 
that  the  goods  was  obtained  {by  false  and  fraudulent  representations  ; 
stating  the  negotiations  which  entered  into  the  sale,  the  representations 
alleged  to  have  been  made,  and  that  such  statements  were  false  ;  shows 
in  what  respect  it  is  claimed  they  were  false,  and  points  out  the  indebt- 
edness existing  at  the  time  ;  then  makes  a  general  allegation  that  "  the 
defendant  has  assigned  and  disposed  of  his  property  with  intent  to 
defraud  his  creditors  ;  that,  after  purchasing  said  goods,  the  defendant 
shipped  about  one-half  of  them  to  auction  houses  in  other  cities,  and 
sold  the  same  at  auction.  After  this  allegation  follows  a  general  charge 
that  the  defendant,  on  October  12,  1880,  made  a  general  assignment, 
with  preferences : 

Held,  that  there  was  sufficient  in  the  papers  to  justify  an  order  of  arrest, 
admitting  the  facts  in  the  affidavits  to  be  true,  but  there  was  not  suffi- 
cient to  justify  the  attachment. 

Where  the  party  made  an  assignment  in  October,  the  goods  being  bought 
in  August,  and  there  being  preferences  to  creditors  whom  he  owed,  the 
court  cannot  assume  from  that  fact  that  there  was  a  fraudulent  disposi- 
tion of  his  property: 

Held,  further,  that  the  attachment  must  be  reversed,  for  the  reason  that 
there  was  no  connection  between  the  previous  acts  and  the  assignment 
to  prove  the  assignment  to  have  been  made  with  a  fraudulent  intent,  or 
to  warrant  that  conclusion. 

General  Term,  January,  1881. 
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IN  this  case  an  attachment  was  granted  on  the  ground  that 
defendant  had  assigned  and  disposed  of  his  property  with 
intent  to  defraud  his  creditors.  Defendant  moved  to  vacate 
same  on  plaintiff's  papers,  on  the  ground  of  the  alleged  insuf- 
ficiency of  the  affidavits.  From  the  order  denying  this  motion 
the  present  appeal  is  taken. 

Blumensteil  &  Hirsch,  for  defendant,  appellant. 

I.  This  is  an^action  for  wrongful  conversion  of  goods,  and 
for  damages  therefor.  The  facts  constituting  the  alleged 
cause  of  action  arise  out  of  a  purchase  of  the  goods  in  question, 
made  August  6,  1880,  on  a  credit  of  thirty  days  from  Septem- 
ber, 15,  1880.  That  this  merchandise  was  obtained  by  means 
of  false  and  fraudulent  representations.  All  the  affidavits 
simply  show  a  cause  of  action  for  fraud  in  contracting  the 
debt.  There  are  no  facts  alleged  or  shown  to  prove  a  fraudu- 
lent disposition  of  property,  nor  from  which  such  a  disposal 
can  be  legally  inferred.  Thus  on  from  folio  10  to  folio  14,  we 
have  the  negotiations  which  entered  into  the  sale.  Folio  15 
is  occupied  with  the  representations  alleged  to  have  been  made, 
and  that  such  statements  were  false.  Folios  16  and  17  shows 
in  what  respect  it  is  claimed  they  were  false,  and  points  out 
the  indebtedness  existing  at  the  time.*  Then  at  folio  17  comes 
the  general  allegation  that  "  the  defendant  has  assigned  and 
disposed  of  his  property  with  intent  to  defraud  his  creditors, 
and  the  only  fact  alleged  in  that  connection  is  (fol.  18)  "  that 
after  (how  long  after  is  not  stated)  purchasing  said  goods  the 
defendant  shipped  about  one-half  of  the  black  satin  so  pur- 
chased to  auction  houses  in  other  cities,  and  sold  the  same  at 
auction,  as  appears  by  defendant's  books  of  account.  That 
such  goods  were  of  the  value  of  about  $500."  It  is  not  shown 
that  the  sale  thus  made  was  not  in  the  ordinary  course  of  busi- 
ness ;  nor  that  they  were  sold  below  cost,  or  that  the  proceeds 
were  diverted ;  nor  that  the  transaction  was  concealed.  On 
the  contrary,  it  appears  to  have  been  spread  out  in  the  books 
of  defendant  and  is  for  a  comparatively  small  amount,  and 
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shows  a  disposal  only  of  plaintiffs  property.  After  this  allega- 
tion follows  a  general  charge  that  the  defendant  made  an 
assignment  for  benefit  of  preferred  creditors  to  one  Reece  M. 
Oberteuffer.  This,  of  course,  is  no  evidence  of  fraud,  and  the 
plaintiff's  own  affidavit  shows  it  to  be  generally  for  the  benefit 
of  all  the  creditors,  with  preferences.  It  is  not  claimed  that 
the  persons  preferred  are  not  creditors.  On  the  contrary,  it  is 
alleged  that  they  are,  and  that  defendant  was  indebted  to  them 
at  the  time  stated  in  the  amount  for  which  they  are  preferred. 

II.  The  authorities  unite  in  holding  that  the  affidavit  must 
allege  facts  from  which  the  court  can  judicially  determine 
whether  the  defendant  has  been  guilty  of  one  of  the  fraudu- 
lent acts  specified  (Mott  agt.  Lawrence,  17  How.,  559 ;  Con- 
nell  agt.  Lascelles,  20  Wend.,  77 ;  Miller  agt.  Brenkerhoff,  4 
Denio,  120;  O'Reilly  agt.  Friel,  37  How.,  27;  Stewart  agt. 
Brown,  16  Bwrb.,  369). 

III.  The  plaintiff  seems  to  rely  upon  the  general  statement, 
unsupported  by  any  fact,  that  the  general  assignment  was 
made  with  intent  to  defraud  creditors.     This  is  at  most  a  gen- 
eral charge  based  upon  no  evidence.     But  even  if  facts  were 
alleged  showing  that  this  instrument  was  made  with  intent  to 
hinder,  delay  and  defraud  creditors,  and  could,  therefore,  in  a 
creditor's  suit,  be  set  aside,  still  this  would  not  be  sufficient 
grounds  for  issuing  an  attachment.     If  it  be  true,  as  alleged, 
that  the  fraudulent  purchase  and  the  assignments  were  part  of 
one  plan,  at  most  these  facts  would  present  a  case  of  con- 
structive fraud  not  sufficient  to  authorize  the  granting  of  an 
attachment  for  fraudulent  disposition  of  property  (Place  agt. 
Miller,  6  All.  [N.  &],  178 :  Belmont  agt.  Lane,  22  How., 
365 ;  Denser  agt.  Munday,  5  Roll.,  636 ;  Scott  agt.  Sumers, 
34  How.,  66).     Besides,  we  claim,  even  if  the  rule  were  other- 
wise, that  there  is  no  concealment  or  removal  of  property 
alleged  or  shown,  nor  any  circumstances  shown  from  which  a 
fraudulent  scheme  could  be  inferred.     There  is  only  a  general 
statement  made,  with  no  fact  alleged  to  prove  their  truth 
(  Yates  agt.  North,  4A  N.  T.,  271). 
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IV.  Even  admitting  that  there  are  sufficient  matters  stated 
in  the  affidavit  showing  that  the  fraud  in  the  purchase  and  the 
assignment  were  part  of  a  plan  to  cheat  the  plaintiff,  they 
would  only  make  out  a  cause  of  action  for  fraud  and  deceit, 
and  would  form  no  basis  for  a  charge  of  fraudulent  disposal 
of  property,  otherwise  in  every  action  of  fraudulent  conver- 
sion an  attachment  might  issue  as  of  course  (See  in  point, 
German  Bank  of  London  agt.  Bowie  Dash,  60  How.,  124). 

V.  The  assignment  might,  in  law,  be  void,  because  the 
property  was  purchased  in  order  to  make  assets  for  bona  fide 
preferred  creditors.     This,  however,  would  not  prove  a  fraudu- 
lent disposition  of  property  for  which  an  attachment  can  issue. 

VI.  It  not  being  alleged  or  claimed  that  any  of  the  cred- 
itors preferred  in  the  assignment  have  fictitious  claims,   in 
whole  or  in  part,  the  defendants  had  a  perfect  right  to  prefer 
them  under  the  laws  of  this  state  (Archer  agt.  O'Britn,  7 
Hun,  146 ;  Auburn  Ex,  Bk.  agt.  Fitch,  48  Barb.,  344 ;  Car- 
penter agt.  Muren,  42  Barb.,  300 ;  Leavitt  agt.  Blatchford, 
17  If.  Y.,  521,  536;  Woodworth  agt.  Sweet,  51  N.   Y.,  8; 
Hill  agt.  Northrup,  9  How.,  525). 

VII.  That  the  making  of  a  general  assignment,   or  the 
threat  so  to  'do,  is  not  sufficient  to  authorize  an  attachment  is 
settled  (Wilson  agt.  Britton,  26  Barb.,  562;  Dickenson  agt. 
Benham,  10  Abb.,  390 ;  affirmed,  20  How.,  343).     The  order 
should  be  reversed,  and  attachment  should  be  vacated,  with 
costs. 

J.  A.  McCrary,  for  plaintiffs  and  respondents. 

I.  The  motion  to  vacate  was  properly  denied.     To  sustain 
the  attachment  it  was  necessary  only  that  plaintiffs  should 
make  out  a  prima  facie  case  on  two  points,  viz.,  a  cause  of 
action  for  the  wrongful  conversion  of  personal  property,  and 
an  assignment  or  disposition  of  property  by  defendant  with 
intent  to  defraud  his  creditors   (Code  of  Civil  Pro.,  sees. 
635,  636). 

II.  As  to  the  existence  of  a  cause  of  action  for  wrongful 
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conversion,  the  averments  in  plaintiffs'  papers  are  abundantly 
full,  so  much  so  that  their  sufficiency  in  this  respect  was  con- 
ceded in  the  court  below. 

III.  The  facts  and  circumstances  set  forth  in  the  moving 
papers  had  a  legal  tendency  to  support  the  charge  expressly 
sworn  to  therein,  and  upon  which  the  attachment  was  granted, 
viz.,  an  assignment  and  disposition  of  property  by  defendant 
with  intent  to  defraud  his  creditors  (Easton  agt.  Malavazi,  7 
Daly,  147 ;  Kennedy  agt.'  Thorp,  3  Abb.  Pr.  \_N.  &],  131 ; 
Kennedy  agt.  Thorp,  51  JV.  Y.,  134 ;  Place  agt.  Miller,  6 
Alb.  [N.  &],  178 ;  Make  agt.  Bemhard,  3  Hun.,  397). 

IY.  It  was  not  incumbent  on  plaintiffs  to  make  out  a  con- 
clusive case  of  fraudulent  intent,  or  to  negative  the  possibility 
of  an  honest  intent  on  the  part  of  the  debtor.  If  the  fraudu- 
lent intent  is  a  justifiable  inference  from  the  facts  alleged,  the 
attachment  should  not  be  vacated  in  the  absence  of  any 
attempt  at  explanation  by  defendant  (Cooney  agt.  Whitfield, 
41  How.  Pr.,  6).  "  It  is  not  necessary  that  the  facts  stated  in 
the  affidavit  should  be  decisive  of  a  design  on  the  part  of  the 
debtor  to  assign  or  dispose  of  his  property  with  the  intent  to 
defraud  his  creditors.  It  is  sufficient  if  they  legally  aim  or 
tend  to  sustain  that  averment "  (Schoonmaker  agt.  Spencer,  54 
N.  Y.,  366). 

Y.  The  cases  in  which  it  has  been  held  that  as  preferences 
by  debtors  are  permitted  by  law,  threats  to  make  assignments 
with  preferences  will  not  be  accepted  as  evidence  of  intent  to 
make  a  fraudulent  disposition  of  property  have  no  application 
to  the  present  case.  The  distinctive  feature  here  is  the  intent 
at  the  time  of  the  purchases  not  to  pay  for  the  same,  but  to 
make  a  disposition  of  the  property  thereby  acquired  in  fraud 
of  the  parties  from  whom  the  same  was  bought,  by  applying 
it  exclusively  to  the  satisfaction  of  the  existing  demands  of 
other  parties.  Such  a  disposition  of  his  property  may  be 
likened  to  an  assignment  with  preferences  in  disregard  of  an 
agreement  to  give  a  particular  creditor  security  upon  the 
debtor's  property,  which,  it  is  intimated,  would  entitle  such 
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creditor  to  an  attachment  (See  Dickerson  agt.  Benham,  20 
How.  Pr.,  346). 

VI.  The  papers  show  that  defendant  has  made  an  assign- 
ment of  all  his  property  for  the  ostensible  benefit  of  creditors, 
which  assignment  is  asserted  to  be  fraudulent.     It  is  thus 
plainly  before  the  court  that,  in  applying  for  the  attachment, 
plaintiff's  purpose  is  to  test  the  validity  of  the  assignment, 
through  a  levy  upon  the  assigned  property.     It  is  submitted 
that  substantial  justice  will  be  done  to  all  the  parties  in  inter- 
est by  retaining  the .  attachment  and  leaving  the  question  of 
the  good  faith  of  the  assignment  to  be  tried  in  the  action 
which  the  court  might  reasonably  assume  will  follow  such 
levy  of  the  attachment  by  the  assignee  (and  which,  in  the 
present  case,  has  been  brought,  and  is  now  pending  in  this 
court)  in  conformity  with  the  ruling  in  Belmont  agt.  Ixme, 
(22  How.  Pr.,  365 ;  opinion  of  ALLEN,  J.,  367).     It  is  evi- 
dent from  an  examination  of  the  two  opinions  here  reported, 
that  ALLEN'S  was  the  prevailing  opinion,  and  that  of  SUTHER- 
LAND, J.,  which  precedes,  was  a  dissenting  opinion.     See  in 
support  of  this  view,  Rincheg  agt.  Stryker  (28  N.  Y.,  51), 
where  Belmont  agt.  Lane  is  cited  as  in  conformity  with  a 
ruling  there  made,  for  which  support  can  be  found  only  in 
the  opinion  of  ALLEN,  J. 

VII.  The  order  appealed   from  should  be  affirmed,  with 
costs  and  disbursements  for  printing. 

PEE  CITRIAM. — The  question  in  regard  to  the  appealability 
of  the  order  which  has  been  suggested  by  the  counsel  for  the 
respondent,  seems  to  be  met  by  the  683d  section  of  the  Code, 
which  is  a  new  provision,  and  which  did  not  exist  in  the  old 
Code  (there  is  an  express  provision  in  the  683d  section  of  the 
Code),  that  an  application  may  be  made  to  vacate  an  attach- 
ment founded  only  upon  the  papers  upon  which  the  warrant 
was  granted,  if  such  permission  is  given  by  the  Code.  It 
cannot  be  but  that  it  was  intended  that  the  motion  should  be 
made  upon  these  papers  for  the  purpose  of  ascertaining 
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whether  the  papers  presented  a  proper  case  for  the  issuing  of 
an  attachment,  not  as  to  whether  there  was  such  facts  as 
would  confer  jurisdiction  upon  the  officer  who  granted  the 
attachment,  because  the  right  existed  to  have  the  attachment 
vacated  upon  that  ground.  Without  this  provision,  it  would 
seem  to  have  been  to  allow  the  judge  upon  the  motion  to 
determine  upon  subsequent  examination  whether  there  was 
sufficient  to  justify  the  officer  in  granting  the  warrant. 

In  the  section  there  is  an  express  provision  that  an  appeal 
may  be  taken  to  the  general  term.  This  order  continued  the 
attachment,  and  as  a  result,  there  was  a  right  to  appeal  to  the 
general  term ;  and  the  general  term  must  exercise  the  same 
supervision  over  the  motion  that  the  judge  to  whom  it  was 
originally  made  could  have  done,  and  it  is  a  review  of  his 
judgment  upon  these  papers,  for  which  the  appeal  is  provided, 
and  as  a  result  the  general  term  must  consider  as  to  whether 
there  is  sufficient  in  the  papers  to  justify  the  issuing  of  the 
attachment;  not  whether  there  was  jurisdiction.  Therefore 
we  are  of  the  opinion  that  the  appeal  must  be  maintained. 

The  next  question  is  whether  there  was  sufficient  in  the 
papers  to  justify  the  attachment.  That  there  was  sufficient 
to  justify  an  order  of  arrest,  will  undoubtedly  be  conceded  by 
the  counsel  for  the  defendant,  admitting  the  facts  in  the  affi- 
davit to  be  true,  but  there  was  not  sufficient  to  justify  the 
attachment.  The  fact  that  the  defendant  sent  these  identical 
goods  to  auction  under  the  position  which  the  plaintiff  occu- 
pies, made  a  fraudulent  disposition  of  the  plaintiff's  property. 
The  plaintiff  claims  he  rescinded  the  sale,  and  they  sued  for 
the  property,  and  consequently  that  element  is  eliminated 
from  the  case.  Then,  where  the  party  made  an  assignment 
in  October,  the  goods  being  bought  in  August,  and  there 
being  preferences  to  creditors  whom  he  owed,  how  can  the 
court  assume  from  that  fact,  and  that  seems  to  be  the  solitary 
fact,  that  there  was  a  fraudulent  disposition  of  his  property  ? 

We  do  not  think  it  is  sufficient  to  justify  it. 

Therefore,  we  think  the  attachment  must  be  reversed,  for 
VOL.  LX  63 
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the  reason  that  there  was  no  connection  between  the  previous 
acts  and  the  assignment  sufficient  to  prove  the  assignment  to 
have  been  made  with  a  fraudulent  intent  or  to  warrant  that 
conclusion. 


SUPREME  COURT. 

CHARLES  A.  CLEGG  agt.  THE  AMEEICAN  NEWSPAPER  UNION, 
WILLIAM  E.  CRAMER,  ANDREW  J.  AIKENS,  JOHN  F.  CRAMER 
and  others. 

.Joint  and  several  liability  —  Former  common-law  rule  changed  by  Code  of 
Giml  Procedure,  section  1204 — Pleading  by  answer,  a  several  liability  — 
Demurrer  to  answer —  Counter-claims  —  Advertising  contracts. 

.Where  in  an  action  for  damages  alleged  to  arise  from  the  breach  of  a 
written  contract  to  do  advertising,  a  joint  liability  is  charged  against 
:  numerous  defendants,  among  whom  are  C.,  A.  and  C.,  copartners,  and 
the  latter  defendants  answer  jointly,  admitting  that  they  had  dealings 
with  and  did  advertising  for  plaintiff,  but  aver  that  all  such  dealings 
were  several  as  to  them  and  not  joint  with  the  other  defendants,  and 
thereupon  such  copartners  set  up  counter-claims  in  their  answer,  to 
which  counter-claims  plaintiff  demurs  on  the  ground  that  all  the  defend- 
ants in  this  action  are  sued  on  a  joint  liability,  that  the  said  counter- 
claims are  alleged  in  favor  of  said  defendants  separately,  and  that  as 
between  the  said  defendants  and  the  plaintiff  a  separate  judgment  in 
this  action  cannot  be  had : 

Held,  that  a  'demurrer  to  such  an  answer  is  ill,  and  that  defendants  are 
entitled  to  judgment  for  the  amount  due  under  their  counter-claims. 

Held,  alsp,  that  plaintiff's  position  would  have  been  well  taken  under  the 
former  common-law  rule;  but  that  the  Code  of  Procedure  haS  radically 
changed  the  former  rule,  and  that  now  under  the  new  Code,  section 
1204,  judgment  may  be  given  for  or  against  one  or  more  defendants; 
that  the  ultimate  rights  of  parties  on  the  same  side,  as  between  them- 
selves, may  be  determined,  and  a  defendant  granted  any  affirmative 
relief  to  which  he  is  entitled. 

.'New  York  Special  Term,  November,  1880. . 

THIS  action  is  brought  by  Charles  A.  Clegg  against  eleven 
defendants  —  five  corporations  and  six  natural  persons. 
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As  to  the  complaint :  The  complaint  alleges  that  the  defend- 
ants, William  E.  Cramer,  Andrew  J.  Aikens  and  John  F. 
Cramer,  ar6,  and  were  at  the  several  times  therein  mentioned, 
copartners,  doing  business  in  the  city  of  Milwaukee  and  else- 
where under  the  firm  name  of  Cramer,  Aikens  &  Cramer^ 
and  as  such  were  and  are  proprietors  and  managers  of  a  list  of 
newspapers  called  "  The  Milwaukee  Newspaper  Union."  The 
complaint  then  proceeded  to  declare  the  making  of  various 
agreements  at  different  times  between  plaintiff  and  different 
defendants,  as  follows : 

(1.)  On  the  3d  day  of  May,  1876,  by  the  last-named  defend- 
ants, jointly  and  severally  engaged,  an  agreement  with  plain- 
tiff to  advertise  for  an  indefinite  time,  for  sums  and  rates 
which  the  complainant  fails  to  disclose,  and  in  such  papers  as 
plaintiff  might  designate  through  defendant  Foster. 

(2.)  Then,  after  disagreements,  disputes,  and  an  alleged 
admission  of  a  breach,  a  compromise  agreement  between 
plaintiff  and  defendant  Aikens  is  set  forth,  relating,  first,  to  a 
contract  for  $50,000  (gross)  worth  of  space  made  with  him ; 
second,  to  a  guaranty  respecting  low  rates  ;  third,  providing 
for  additional  space  conditionally.  Other  provisions  also  appear, 
including  one  as  to  contracts  involving  A.  N.  Kellogg's  lists. 

(3.)  After  something  had  been  done  under  the  former 
agreements,  another  agreement  is  alleged  about  January  2, 
1 877,  in  which  defendants  Beals,  Foster  and  Rowell  are  said 
to  become  jointly  and  severally  interested  with  the  other 
defendants,  and  to  guarantee  to  plaintiff  the  performance  of 
all  the  previous  contracts  of  the  other  defendants. 

As  to  the  answer :  First.  The  answer  denies  the  allegations 
of  the  complaint  except  as  afterwards  specifically  admitted  or 
controverted ;  such  denial,  therefore,  covers  the  alleged  rela- 
tions of  the  parties  as  described  in  the  complaint.  Second. 
The  answer  admits  that  the  plaintiff  is  an  advertising  agent ; 
that  defendants  are  copartners  under  the  firm  name  of  Cramer, 
Aikens  &  Cramer ;  that  they  are  proprietors  of  space  in  the 
Milwaukee  Newspaper  Union  lists ;  that  they  did  advertising 


500  NEW  YORK  PRACTICE  REPORTS. 

Clegg  agt.  American  Newspaper  Union. ' 

for  plaintiff,  and  that  plaintiff  paid  them  money.  Third. 
But  the  answer  avers  that  these  defendants,  as  such  copartners 
and  proprietors,  and  in  no  other  capacity,  contracted  with 
plaintiff ;  and  that  the  work  done  and  money  paid  were  not  as 
alleged  in  the  amended  complaint,  but  as  averred  in  the 
answer.  The  agreements,  together  with  the  advertising  done 
and  payments  made  under  them,  are  then  set  forth  in  'detail 
in  the  answer,  showing  large  sums  due  these  defendants,  for 
which  they  demand  judgment  against  plaintiff. 

As  to  the  demurrer:  The  demurrer  is  put  upon  the  sole 
ground  that  the  complaint  alleges  a  joint  liability  in  respect  to 
all  the  defendants,  while  the  counter-claims  are  pleaded  on 
behalf  of  the  three  answering  defendants  only;  and  that  a 
separate  judgment,  between  plaintiff  and  defendants  Cramer, 
Aikens  &  Cramer,  cannot  be  had. 

8.  Ilcmford  (  Win.  H.  O'Dwyer,  attorney),  for  plaintiff. 

I.  The  counter-claims  are  inadmissible,  (a)  The  liability 
sued  on  is  joint  only,  and  the  rules  to  be  applied  are  those 
relating  to  suits  against  joint  debtors.  These  rules  forbid  the 
allowance  of  any  such  counter-claims  as  those  in  question 
(Perry  agt.  Chester,  53  K  Y.,  240).  The  Code  has  made  no 
change  in  these  rules  (Bridge  agt.  Pay  son,  5  Sandf.  Sup.  Ct., 
210 ;  Mynderse  agt.  Snook,  1  Lans.,  489  ;  Speyers  agt.  Fish, 
3  Hun,  706).  (&)  The  language  of  the  Code  (sec.  501)  ought 
to  preclude  any  question  of  the  untenability  of  the  defend- 
ants' position.  None  of  the  authorities  have  construed  this 
section  to  mean,  that  in  a  suit  to  enforce  a  joint  liability,  the 
plaintiff  could  be  called  upon  to  try  one  hundred  and  fifty 
different  causes  of  actions  existing  in  favor  of  a  portion  of 
the  defendants  individually.  If  this  construction  prevailed, 
a  party  suing  the  association  known  as  Adams  Express  Com- 
pany for  a  breach  of  contract  might  be  called  upon  to  try 
counter-claims  set  up  by  every  one  of  the  two  or  three  hun- 
dred individual  shareholders  in  that  parternership  association. 
Such  a  result  would,  as  in  this  instance,  be  tantamount  to  a 
dismissal  of  the  complaint.  To  make  the  contention  of  the 
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defendants  appear  still  more  ridiculous  it  is  only  necessary  to 
follow  it  to  its  legitimate  result,  and  assume  that  the  claims 
of  both  the  plaintiff  and  all  the  defendants  are  established. 
What  would  be  the  character  of  the  judgment  or  judgments 
rendered  ?  The  late  chief  justice  CHURCH  said,  in  a  similar 
case :  "  The  action  in  this  case  was  upon  a  joint,  and  not  a 
joint  and  several  liability,  and  a  several  judgment  in  such 
a  case  is  not  proper"  (Perry  agt.  Chester,  id.}.  If  the 
defendants  could  set  up  their  individual  claims  to  defeat  or 
reduce  a  joint  recovery  a  fortiori,  the  plaintiff  would  be 
entitled  to  join  in  his  complaint,  in  the  first  instance,  causes  of 
action  joint  against  all  the  defendants,  with  separate  causes 
of  action  against  a  portion  or  all  of  the  defendants  individu- 
ally, (c)  The  true  rule  to  be  applied  is  indicated  by  the 
court  of  appeals  in  the  case  of  Taylor  agt.  Root  (4  Keyes, 
343),  where  the  precise  question  in  controversy  here  was 
involved,  although  the  position  of  the  parties  relatively  to 
each  other  was  reversed.  There  the  court  says  :  "  The  plain- 
tiff's claim  is  undoubtedly  correct,  that  where  the  cause  of 
action  is  strictly  joint,  and  the  recovery,  if  had,  is  for  the 
joint  benefit  of  the  plaintiffs ;  as  for  example,  where  the  plain- 
tiffs are  partners,  asserting  the  right  of  the  copartnership 
firm,  as  such,  to  recover,  and  like  cases  —  in  which  it  would 
be  wholly  incompetent  for  the  defendants  to  enter  into  any 
attempt  to  state  the  accounts  between  the  plaintiffs,  to  ascer- 
tain what  portion  of  the  recovery  would  ultimately  inure  to 
the  benefit  of  each  —  the  defendants  could  not  set  off  or 
counter-claim  the  individual  debt  of  either  plaintiff  to  defeat 
or  reduce  a  joint  recovery ;  nor  here  could  the  separate  or 
individual  debt  of  either  be  set  up  as  a  set-off  or  counter- 
claim to  affect  the  several  right  of  the  other  plaintiffs  to  an 
accounting,  or  to  defeat  or  diminish  their  recovery  of  the 
several  amount  of  the  share  due  to  each  of  them."  To  same 
effect  Perry  agt.  Chester  (id.  249).  More  recently,  in  Bald- 
win agt.  Briggs  (2  Abb.  JV.  C.,  216),  the  superior  court  sus- 
tained a  demurrer  to  a  counter-claim  interposed  by  one  of 
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only  two  joint  defendants.  See,  also,  HurUmt  agt.  Post  (1 
Bosw.,  28).  (d)  The  only  authorities  seemingly  sanctioning 
a  different  rule  from  that  last  referred  to  will  be  found  on 
examination  to  be  those  where,  from  the  nature  of  the  action, 
a  several  judgment  might  be  had  against  each  defendant.  Of 
this  character  are  Barthgate  agt.  Haskin  (59  N.  T.,  533). 
But  no  one  could  pretend  that  in  this  action  the  plaintiff 
could  have  a  several  judgment  against  any  one  defendant. 
The  case  of  Parsons  agt.  Nash  (8  How.,  454)  has  often  been 
treated  by  both  bench  and  bar  as  a  strong  case  in  support  of 
the  doctrine  contended  for  by  the  defendants.  But  it  really 
falls  far  short  of  being  entitled,  to  any  such  authority  (Myn- 
derse  agt.  Snook,  id. ;  Perry  agt.  Chester,  id.}.  In  Peabody 
agt.  Bloomer  (3  Abb.  Pr.,  at  page  360)  judge  "WOODRUFF,  in 
the  superior  court,  after  referring  to  Parsons  agt.  Nash,  held, 
"  that  to  an  action  against  several  joint  debtors  for  a  debt  due 
by  them  as  copartners,  one  of  them  cannot  avail  himself, 
either  by  way  of  set-off  or  counter-claim,  of  such  a  defense. 
II.  The  demurrer  should  be  sustained. 

Edward  C.  Ripley,  attorney  for  defendant  Aikens. 
Joseph  8.  Auerbach,  attorney  for  defendants  Cramer. 

C'hauncey  B.  Ripley,  of  counsel  for  defendant  Aikens,  and 
John  K.  Porter,  of  counsel  for  defendants  Cramer,  in  opposi- 
tion to  the  demurrer,  and  in  support  of  the  answer,  urged  the 
points  following : 

I.  Plaintiff's  sole  ground  of  demurrer  is  "  that  the  counter- 
claims are  not  of  the  character  specified  in  section  501  of  the 
Code  of  Civil  Procedure,  in  this :  That  all  the  defendants  in 
this  action  are  sued  on  a  joint  liability ;  that  the  counter- 
claims are  alleged  in  favor  of  the  said  defendant(s)  separately, 
and  that  as  between  the  said  defendant(s)  and  the  plaintiff  a 
separate  judgment  may  not  be  had  in  this  action."  This 
ground  of  demurrer  is  not  now  tenable,  for  it  is  based  upon 
a  rule  that  where  the  complaint  alleges  a  joint  liability  against 
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a  number  of  defendants,  there  can  be  no  judgment  against 
any  number  less  than  the  whole,  -because  all  are  sued  on  a 
joint  liability;  in  other  words,  that  the  judgment  in  such 
case  depends  upon  the  complaint  alone.  But  the  new  pro- 
cedure has  abrogated  that  rule,  and  now  judgment  may  be 
given  for  or  against  one  or  more  defendants  sued  jointly, 
whenever  the  issues  raised  by  the  pleadings  or  the  proofs 
adduced  warrant  it ;  that  is,  if  some  of  the  defendants  are  lia- 
ble and  others  not,  the  plaintiff  may  have  judgment  against 
such  as  are  shown  to  be  liable,  and  as  to  those  against  whom 
no  liability  is  shown,  the  complaint  will  be  dismissed,  while 
counter-claims  become  available  in  favor  of  those  defendants 
between  whom  and  the  plaintiff  a  separate  judgment  is  possi- 
ble. This  is  not  a  case  where  the  alleged  joint  relation  is 
admitted,  and  where  no  issue  is  raised  respecting  it.  On  the 
contrary,  the  answer  controverts  it  and  avers  that  all  the  rela- 
tions between  plaintiff  and  defendants  Cramer,  Aikens  & 
Cramer  were  several  to  the  latter,  and  that  all  their  dealings 
were  had  on  behalf  of  their  firm  alone  and  as  proprietors  of 
the  Milwaukee  Newspaper  Union,  and  in  no  other  capacity. 
If  this  be  so,  then  a  separate  judgment  may  be  had  in  this 
action  between  plaintiff  and  these  defendants  by  the  express 
provisions  of  the  Code,  and  the  cases  adjudicated  thereunder. 
(1.)  As  to  a  separate  judgment :  "  The  Code  has  modified  the 
general  common-law  rule,  that  in  an  action  upon  an  alleged 
joint  contract,  the  plaintiff  must  recover  against  all  the 
defendants  or  be  defeated  in  the  action,"  so  that  now,  under 
the  new  procedure,  "  judgment  may  be  given  for  or  against 
one  or  more  plaintiffs,  and  for  or  against  one  or  more  defend- 
ants. It  may  determine  the  ultimate  rights  of  the  parties  on 
the  same  side  as  between  themselves ;  and  it  may  grant  to  a 
defendant  any  affirmative  relief  to  which  he  is  entitled  ;  while 
the  plaintiff  is  nonsuited  as  to  those  who  are  not  liable" 
(Code  Pro.,  sec.  274;  Code  Civ.  Pro.,  sec.  1204;  Mclntosh 
agt.  Ensign,  28  N.  Y.,  169).  (2.)  As  to  the  availability  of 
the  counter-claims :  The  counter-claims  become  available  to 
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these  defendants  as  a  matter  of  pleading  the  moment  a 
separate  judgment  is  shown  possible  under  the  issues  raised. 
Two  sets  of  issues  are  uniformly  involved  when  a  counter- 
claim is  pleaded  in  the  answer.  In  such  case,  no  matter  what 
be  the  form  of  action,  whether  legal  or  equitable,  if  plaintiff 
allege  a  joint  obligation  as  to  defendants,  any  number  of  them 
may  unite  in  a  separate  answer,  controvert  the  allegations  of 
the  complaint,  aver  a  several  contract  between  plaintiff  and 
themselves,  and  as  to  that  set  up  a  counter-claim.  That  a 
joint  judgment  is  also  possible  under  plaintiff's  theory  does 
not  exclude  the  allowance  of  the  counter-claims  as  a  matter  of 
pleading.  Defendants,  equally  with  the  plaintiff,  are  entitled 
to  a  trial  of  the  issues  raised  by  their  own  pleading ;  the  court 
will  determine  the  ultimate  rights  of  the  parties  and  grant 
any  relief,  affirmative  or  otherwise,  which  the  proofs  may 
justify.  In  actions  alleging  a  joint  liability,  and  under  the 
sections  of  the  Codes  above  referred  to,  the  general  terms  of 
this  court  and  the  court  of  appeals  have  held  that  "the 
defendant,  upon  showing  that  one  of  several  plaintiffs  is  the 
sole  party  in  interest,  may  avail  himself  of  a  set-off  (counter- 
claim) in  all  respects  as  if  the  action  had  been  brought  in  the 
name  of  such  plaintiff  alone ;  that  where  several  persons  are 
made  defendants,  as  upon  a  joint  contract,  and  the  plaintiff  so 
declares  in  his  complaint,  but  the  proof  shows  that  in  point 
of  fact  only  a  portion  of  the  defendants  made  the  contract, 
the  plaintiff  can  recover  against  such  defendants  as  in  fact 
were  liable.  That  it  does  not  now  depend  upon  the  allegations 
in  the  complaint  as  to  the  joint  liability  of  all  the  defendants, 
but  upon  the  fact  whether  they  are  all  liable ;  and  if  some 
are  liable  and  others  not,  the  plaintiff  may  have  judgment 
against  such  as  the  evidence  showed  to  be  liable." 

I.  'No  objection  to  the  counter-claims  is  specified  in  the 
.demurrer,  except  the  one  already  considered ;  none  is,  there- 
fore, available  on  this  hearing  (Code  Civ.  Pro.,  sec.  496). 

II.  Plaintiffs  complaint  is  defective ;  and  having  himself 
first  committed  errors  in  pleading,  he  cannot  prevail  on  this 
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demurrer,  even  though  the  answer  were  insufficient  per  se 
(People  agt.  Booth,  32  N.  Y.,  397). 

IV.  There  should  be  judgment  for  defendants  overruling 
plaintiff's  demurrer  with  costs. 

BEACH,  «/. — The  complaint  is  for  damages  from  breach  of  a 
written  contract,  alleging  a  joint  liability  of  numerous 
defendants,  among  whom  are  Cramer,  Aikens  &  Cramer, 
to  whose  answer  the  plaintiff  demurs.  They  admit  the  con- 
tract, aver  it  to  be  several,  not  joint,  pleading  counter-claims 
existing  in  their  favor  against  the  plaintiff.  The  demurrer  to 
this  answer  rests  upon  the  ground  that  averment  of  joint 
liability  precludes  individual  counter-claims.  This  position 
would  have  been  well  taken  under  the  former  common-law 
rule,  where,  in  an  action  upon  a  claimed  joint  liability  of  the 
defendants,  the  recovery  must  have  been  against  all  or  none. 
The  Code  of  Procedure  now  provides  that  judgment  may 
be  given  for  or  against  one  or  more  defendants,  the  ultimate 
rights  of  parties  on  the  same  side,  as  between  themselves 
may  be  determined,  and  a  defendant  be  granted  any  affirma- 
tive relief  to  which  he  is  entitled  (Code  Civ.  Pro.,  sec.  1204). 
The  former  rule  has  thus  been  radically  changed.  Should  it 
appear  on  the  trial  of  this  action  that  the  defendants  Cramer, 
Aikens  &  Cramer  alone  were  liable,  the  plaintiff  would 
be  entitled  to  a  judgment  against  them,  while  the  complaint 
would  be  dismissed  as  to  the  other  defendants.  These 
defendants  in  their  answer  deny,  joint  liability  with  others, 
averring  it  to  be  several,  if  any  exists.  They  are  entitled  to 
a  trial  of  this  issue,  and  if  successful  should  be  allowed  to 
urge  their  counter-claims  (Mclntosh  agt.  Ensign,  28  TV.  Y. 
R.,  169).  The  authorities  referred  to  by  plaintiff's  counsel  are 
those  of  cases  where  the  actions  were  founded  upon  liability 
conceded  to  be  joint,  or  with  no  issue  made  upon  that  subject. 
Such  are  Perry  agt.  Chester  (53  N.  Y.  JR.,  240),  and  the  part 
quoted  of  the  opinion  in  Taylor  agt.  Root  (4  Keyes,  335). 

Judgment  for  the  defendants  on  demurrer,  with  costs. 
VOL.  LX        64 
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5".  Y.  COMMON  PLEAS. 

PATRICK  FEERICK,  plaintiff  and  appellant,  agt.  WILLIAM  C. 
CONNER,  as  late  sheriff,  defendant  and  respondent. 

Slwriff — Escape  —  Liability  of  outgoing  sheriff  for  failure  to  deliver  prisoner 
to  his  successor  —  Jail  limits. 

An  outgoing  sheriff  cannot  be  held  liable  for  failure  to  deliver  to  his  suc- 
cessor, or  for  the  escape  of  a  prisoner  held  upon  execution  against  the 
person,  who  was  in  custody  of  such  outgoing  sheriff,  confined  within 
the  jail  limits,  where  no  certificate  of  election  is  shown  to  have  been 
served  by  the  incoming  sheriff  upon  the  outgoing  sheriff,  because  until 
such  service  the  powers  of  the  outgoing  sheriff,  as  to  prisoners  in  his 
custody,  remain  unchanged;  and  therefore  there  could  be  no  escape 
so  long  as  the  prisoner  was  in  actual  custody,  and  had  not  left  the  jail 
limits. 

General  Term,  March,  1881. 

THE  plaintiff  commenced  in  April,  1877,  this  action.  In 
his  complaint  he  alleges  the  recovery  of  a  judgment  in  his 
favor  against  one  John  O'Grady,  in  October,  1874,  the  issuing 
of  an  execution  against  the  property  of  the  defendant  and  its 
return  unsatisfied,  the  issuing  of  an  execution  in  June,  1876, 
against  the  person  of  said  O'Grady,  his  arrest  by  the  sheriff 
prior  to  the  1st  of  January,  1877,  the  expiration  of  the  term 
of  office  of  the  defendant  on  the  1st  of  January,  1877,  the 
election  of  Bernard  Reilly  as  sheriff  in  place  of  the  defend- 
ant, the  service  upon  defendant  on  the  2d  of  January,  1877, 
of  a  certificate  of  the  clerk  of  the  city  and  county  of  New 
York,  under  his  official  seal,  certifying  that  the  said  Bernard 
Reilly  had  qualified  as  such  new  sheriff  and  given  the  security 
as  required  by  law,  the  failure  of  the  defendant  within  ten 
days  after  the  service  on  him  of  said  certificate  to  deliver  to 
his  successor,  the  new  sheriff,  the  said  John  O'Grady,  who 
then  remained  in  custody  of  the  said  defendant,  confined 
within  the  liberties  of  the  jail  of  the  city  and  county  of  New 
York. 
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The  answer  of  the  defendant  put  in  issue  all  these  allega- 
tions of  the  complaint  with  the  exception  of  admitting  the 
arrest  of  the  defendant.  The  evidence  in  the  case  showed 
the  recovery  of  the  judgment,  the  issuance  of  an  execution 
against  the  property,  the  issuance  of  an  execution  against  the 
person,  the  arrest  of  the  defendant,  and  that  the  defendant 
turned  over  the  jail  and  the  prisoners  actually  confined  within 
its  walls  to  Mr.  Reilly,  the  incoming  sheriff,  and  that  O'Grady 
was  never  transferred  by  the  defendant  to  E-eilly,  as  sheriff. 

Upon  the  trial  of  this  action  the  complaint  was  dismissed, 
and  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

E.  P.  Wilder,  for  appellant. 

H.  B.  jBookstaver,  for  respondent. 

VAN  BBTJNT,  J.  —  This  action  is  one  which  is  entirely  tech- 
nical in  its  character  and  is  a  right  given  expressly  by 
statute.  The  theory  under  which  the  statute  proceeds  is  that 
within  ten  days  after  the  certificate  of  election  by  an  incom- 
ing sheriff  is  served  on  the  outgoing  sheriff,  all  powers  of  the 
outgoing  sheriff  cease  and  determine  with  the  exception  of 
completing  the  execution  of  process  partially  executed.  It 
necessarily  follows  that  the  power  of  the  outgoing  sheriff  to 
retain  in  his  custody  or  to  arrest  any  prisoners  by  virtue  of 
any  process  terminates  after  the  ten  days  have  expired  from 
the  service  of  the  said  certificate.  Therefore  as  to  the  pris- 
oners who  have  not  been  actually  transferred  to  the  new 
sheriff,  there  is  no  officer  who  has  the  right  to  restrain  them 
of  their  liberty,  and  they  are  in  the  eye  of  the  law  at  large.  The 
new  sheriff  has  no  control  over  the  prisoner,  because  he  has 
never  been  transferred  to  him.  The  old  sheriff  cannot 
restrain  the  prisoner  of  his  liberty  because  after  the  ten  days 
the  old  sheriff  has  lost  all  the  powers  appertaining  to  his  office. 

The  plaintiff  in  his  complaint  in  this  action  has  alleged  that 
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because  within  ten  days  after  the  service  of  the  certificate  of 
the  election  of  the  new  sheriff,  the  old  sheriff  has  failed 
to  transfer  the  prisoner,  he  has  a  right  under  the  statute  to 
maintain  this  action.  The  evidence  entirely  fails  to  establish 
this  cause  of  action,  because  no  certificate  has  ever  been 
served  by  the  incoming  sheriff  upon  the  outgoing  sheriff.  It 
is  to  be  observed  that  the  sheriff  is  not  bound  to  confine 
at  all  prisoners  taken  upon  execution,  and  that  he  has 
a  right  to  allow  a  prisoner  taken  upon  execution,  the  limits 
without  any  bond,  and  all^the  liability  that  he  incurs  is  that  the 
prisoner  shall  not  leave  the  jail  limits.  It  would  be  no  escape 
if  the  sheriff  should  confine  a  prisoner  elsewhere  than  in  the 
jail,  as  long  as  he  was  within  the  jail  limits,  or  that  he  had 
allowed  him  to  go  upon  the  limits  without  a  bond,  and  he 
would  be  just  as  much,  in  either  of  those  cases,  in  the  custody 
of  the  sheriff  as  though  he  was  actually  confined  within  the 
four  walls  of  the  jail.  As  a  consequence,  the  fact  that  the 
prisoner  is  not  found  within  the  four  walls  of  the  jail  at  the 
time  of  this  transfer  by  the  outgoing  sheriff  to  the  incoming 
sheriff  is  no  evidence  whatever  of  an  escape.  Therefore,  the  facts 
proven  upon  the  trial  of  this  cause  do  not  show  that  there  has 
been  an  escape,  or  that  the  authority  of  the  outgoing  sheriff, 
as  to  any  prisoners  upon  the  limits,  has  ceased  and  determined 
by  reason  of  the  service  of  the  certificate  required  by  law. 

In  the  case  of  Hempstead  agt.  Weed  (20  Johnson,  73)  the 
right  of  the  old  sheriff  to  retain  the  custody  of  prisoners  not 
turned  over  to  the  successor  is  expressly  recognized.  It  is 
true  that  that  case  was  decided  prior  to  the  revision  of  the  stat- 
utes, but  there  is  little  difference  in  principle  between  the  certifi- 
cate of  discharge  and  the  service  of  the  notice  before  mentioned. 
The  only  difference  between  the  two  cases  being  that  in  the 
one  case  the  outgoing  sheriff  is  the  actor  and  in  the  other  case 
the  incoming  sheriff  performs  the  duty.  In  the  case  of  Small- 
man  agt.  Lanes  (2  Leonard,  54)  it  was  expressly  held  that 
there  could  be  no  escape,  so  long  as  the  prisoner  was  in  actual 
custody  and  not  at  large,  and  it  was  said  by  one  of  the  justices 
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that  it  is  an  escape  in  the  old  sheriff  as  soon  as  his  authority 
is  determined  and  the  prisoner  not  delivered. 

In  the  case  at  bar  there  has  been  no  action  taken  which  has 
terminated  the  authority  of  the  outgoing  sheriff.  In  the  case 
of  Partridge  'agt.  Westervelt  (13  Weed,  504)  the  same  princi- 
ple is  recognized,  because  in  that  case  it  is  said  that  the  com- 
mon law  considered  the  prisoners  in  the  custody  of  the  old 
sheriff  until  assigned  to  the  new,  and  the  Revised  Statutes 
retain  the  same  principle. 

In  the  case  of  Ilynes  agt.  Doubleday  (21  Wend.,  227)  it  is 
expressly  stated  that  the  powers  of  the  old  sheriff  in  relation 
to  all  prisoners  in  his  custody  does  riot  determine  with  the 
termination  of  his  term  of  office,  but  ceases  only  within  ten 
days  after  the  service  of  a  certificate  that  the  new  sheriff  had 
entered  upon  the  duties  of  his  office.  It  would,  therefore, 
seem  to  be  established,  both  by  the  statute  and  authority,  that 
until  the  certificate  is  served  by  the  incoming  sheriff  upon 
the  outgoing  sheriff  the  powers  of  the  outgoing  sheriff,  as  to 
prisoners  in  his  custody,  remain  unchanged,  and  that  the 
fact  that  he  has  turned  over  some  prisoners  to  the  incoming 
sheriff  does  not  affect  his  powers  as  to  the  custody  of  prisoners 
not  transferred  is  expressly  recognized  in  the  case  of  Small- 
man  agt.  Lanes  (supra). 

I  think,  therefore,  that  the  judgment  of  the  court  below 
was  entirely  right,  and  that  no  action  could  be  maintained 
upon  the  facts  established  upon  the  trial  of  this  action. 

The  judgment  must  therefore  be  affirmed,  with  costs. 
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N.  Y.  SUPEKIOK  COUKT. 

LILY  MAT  CHECKLEY,  by  guardian,  &c.,  agt.  THE  PROVIDENCE 
AND  STONINGTON  STEAMSHIP  COMPANY. 

Shipping  —  Shipowners'  liability  for  loss  —  Act  of  congress,  1851  —  9  Statute* 
at  Large,  635  —  Limitation  of  liability. 

Where  the  loss  is  caused  by  the  owners'  design  or  neglect,  or  occurs  with 
his  privity  or  knowledge,  a  plaintiff  may  proceed  in  the  state  courts, 
notwithstanding  the  pendency  of  proceedings  in  the  United  States  dis- 
trict court;  but  he  proceeds  at  the  risk  of  wholly  failing  in  the  action  if 
he  should  fail  to  bring  his  case  within  one  of  the  exceptions. 

Special  Term,  July,  1880. 
William  P.  Dixon,  for  motion. 
Cr.  S.  P.  Stillman,  opposed. 

FKEEDMAN,  J.  —  This  is  a  motion  by  the  defendant,  as  own- 
ers of  the  steamship  Narragansett,  sunk  by  a  collision  with 
another  steamship  also  belonging  to  the  defendant,  to  stay 
plaintiff's  proceedings  in  the  action  until  the  final  judgment 
in  the  proceedings  now  pending  in  the  district  court  of  the 
United  State  for  the  southern  district  of  New  York  for  a 
limitation  and  determination  of  defendant's  liability  by  reason 
of  the  losses  arising  out  of  the  collision.  This  proceeding  has 
been  instituted  under  the  act  of  congress,  passed  March  3, 
1851.  By  the  common  as  well  as  the  civil  law  the  liability  of 
a  shipowner  was  unlimited  although  the  loss  occurred  without 
his  personal  wrong.  By  the  maritime  law  of  modern  Europe 
the  owner  is  liable  only  to  the  extent  of  his  interest  in  the 
ship,  if  personally  free  from  blame.  With  the  view  of  con- 
forming our  law  upon  this  point,  as  far  as  deemed  practicable 
to  such  maritime  law,  congress  passed  the  act  of  1851,  limit- 
ing the  liability  of  shipowners,  with  certain  exceptions  (9  Stat- 
ute at  Large,  635).  The  exceptions  are  when  the  loss  is 
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caused  by  the  owner's  design  or  neglect,  or  occurs  with  his 
privity  or  knowledge.  In  these  exceptional  instances  his 
common-law  liability  remains  intact,  and  he  is  liable  for  the 
whole  loss.  The  plaintiff  in  any  such  exceptional  case  may 
proceed  in  the  state  courts,  notwithstanding  the  pending  of 
the  proceedings  in  the  United  States  district  court,  but  he 
proceeds  at  the  risk  of  wholly  failing  in  the  action  if  he 
should  fail  to  bring  his  case  within  one  of  the  exceptions. 
This  has  been  expressly  decided  by  the  court  of  appeals  in 
Knowlton  et  al.  agt.  The  Providence  and  New  York  Steam- 
ship Co.  (53  N.  Y.j  76).  For  the  foregoing  reasons,  and  no 
complaint  having  yet  been  served,  it  is  not  necessary  to  determ- 
ine on  this  motion  whether  the  limited  liability  act  covers 
actions  for  personal  injuries  as  well  as  actions  for  loss  of 
cargo.  Defendant's  motion  must  be  denied,  with  ten  dollars 
costs,  but  without  prejudice  to  a  renewal  thereof  upon  pay- 
ment of  such  costs,  if  the  plaintiff  should  fail  to  base  the 
complaint  upon  one  or  more  of  the  exceptions  made  by  the 
act  of  congress. 


SUPREME  COURT. 

ELLIS  S.  PRICE,  as  surviving  executor  and  trustee,  under  the 
last  will,  &c.,  of  GEORGE  J.  PRICE,  deceased,  agt.  TIMOTHY 
G.  BROWN,  individually  and  as  executor  of  the  last  will, 
&c.,  of  EPHRAIM  D.  BROWN,  deceased. 

Executor  —  right  to  catt  his  co-executor  to  account  in  a  suit  in  equity  —  Foreign 
executor  amenable  to  like  authority —  Complaint — Parties — Demurrer. 

The  plaintiff,  as  surviving  executor  of  George  J.  Price,  sues  defendant 
individually,  and  as  sole  acting  executor  of  his  father  (who  with  plain- 
tiff was  co-executor  of  said  Price),  for  an  accounting  and  damages  and 
other  relief,  alleging  that  defendant's  testator,  who,  as  such  co-executor, 
took  the  exclusive  control  and  management  of  Price's  estate,  committed 
various  wrongful  acts,  set  forth,  in  relation  thereto,  imperiling  it; 
charging  misconduct  in  relation  to  said  estate  on  the  part  of  defendant 
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since  the  death  of  his  father,  the  books  and  vouchers  in  relation  to  said 
estate  having  then  come  into  his  possession;  and  setting  up  that  the 
widow  and  children  of  plaintiff 's  testator,  to  whom  said  testator  devised 
the  income  of  his  estate  during  his  Children's  minority,  the  principal 
to  be  then  paid  to  them,  are  still  living  and  of  full  age : 

Held,  overruling  demurrer  to  the  complaint,  that  an  executor  not  only  has 
the  right  to  call  his  co-executor  to  account  in  a  suit  in  equity,  but  a 
foreign  executor  may  be  held  amenable  to  like  authority  to  prevent  either 
a  complete  or  partial  failure  of  justice,  and  to  maintain  and  enforce  a 
trust ;  defendant  being  accountable  for  his  testator's  misconduct  to  the 

F  extent  of  the  latter's  assets  in  his  hands. 

The  complaint  states  a  sufficient  cause  of  action  under  section  484  of  the 
Code. 

The  case  not  being  one  for  a  final  accounting,  the  widow  and  devisees  of 
Price  are  not  necessary  parties,  and  if  necessary  they  may  be  brought  in. 

As  the  causes  of  action  stated  in  the  complaint  all  arise  out  of  one  transac- 
tion —  the  alleged  breach  of  trust  of  defendant's  testator  —  they  have 
not  been  improperly  united. 

In  Equity,  March,  1881. 

George  W.  Stephens,  for  demurrant. 

Ira  JS.  Wheeler,  opposed. 

LAEBEMOEE,  J. —  The  complaint  alleges  that  George  J*. 
Price,  by  his  will,  devised  all  his  estate,  real  and  personal,  to 
his  executors,  the  plaintiff  and  the  said  Ephraim  D.  Brown, 
and  the  survivor  of  them,  in  trust  to  sell  or  mortgage  the 
same  at  discretion,  to  invest  the  proceeds  thereof,  and  to 
rent  any  unsold  real  estate.  The  rents,  issues  and  profits,  and 
so  much  of  the  principal  as  may  be  necessary,  is  directed  to 
be  paid  to  the  testator's  wife  during  her  natural  life,  for  her 
support  and  that  of  her  children  until  they  become  of  age, 
when  each  child  is  to  receive  its  full  share. 

That  letters  testamentary  were  issued  to  plaintiff  and  said 
Brown,  June  22,  1862,  by  the  surrogate  of  Queens  county, 
New  York.  That  Brown  took  upon  himself  the  entire  and 
exclusive  control  and  management  of  the  estate ;  that  plaintiff 
has  had  no  active  participation  therein ;  and  that  the  widow  and 
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children  of  Price  are  still  living  and  of  full  age.  That  Brown 
has  received  all  the  proceeds  of  sales  of  the  testator's  estate, 
and  all  the  rents  and  profits  thereof  in  his  lifetime,  and  that 
plaintiff  has  had  no  information  or  account  concerning  the 
management  thereof.  That  such  management  appears  to  have 
been  careless,  negligent  and  improvident,  so  that  the  estate  is 
imperiled,  and  plaintiff,  as  the  survivor  of  Brown,  seeks 
information  as  to  the  condition  of  the  estate,  both  general  and 
in  detail. 

It  is  further  alleged  that  Brown  died  March  8,  1880,  leaving 
a  will  which  was  probated  March  29,  1880,  in  Hudson,  New 
Jersey,  whereby  he  devised  all  his  estate,  real  and  personal, 
to  his  wife,  and  appoints  her  and  his  son  Timothy  G.  Brown, 
the  defendant,  executors,  with  full  power  of  sale.  The 
defendant  alone  qualified ;  that  all  the  books,  papers  and 
vouchers  of  his  father,  as  executor  and  trustee  of  the  will  of 
Geo.  J.  Price,  are  now  in  defendant's  possession,  and  that  he 
has  never  rendered  any  account  thereof. 

For  a  further  cause  of  action  it  is  alleged  that  Ephraim  D. 
Brown  wrongfully  and  negligently  allowed  the  taxes  and 
assessments  to  accumulate  on  said  real  estate,  although  the 
income  therefrom  was  sufficient  to  pay  the  same.  That  plain- 
tiff has  paid  some  portion  of  said  taxes,  and  that  Brown 
redeemed  part  of  said  estate  from  tax  and  assessment  sales 
with  trust  funds  of  the  estate,  and  took  assignments  thereof 
in  his  individual  name,  which  are  now  in  defendant's 
possession. 

For  a  further  cause  of  action  it  is  alleged  that  plaintiff 
sought  to  obtain  a  loan  on  his  father's  estate  to  pay  taxes  and 
make  repairs  thereon,  but  could  not  on  account  of  the  wrong- 
ful, willful  and  careless  withholding  by  defendant  of  said  tax 
and  assessment  leases  and  his  refusal  to  assign  the  same, 
whereby  plaintiff  is  unable  to  perform  his  duty  in  the  prem- 
ises. That  by  reason  of  such  wrongful  acts  of  said  Ephraim 
D.  Brown  and  the  defendant's  refusal  and  misconduct,  the 
estate  has  been  injured  and  damaged,  which  injury  and  damage 
VOL.  LX  65 
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will  be  augmented  and  continued  by  defendant's  alleged  mis- 
conduct. "Wherefore  plaintiff  demands  that  the  defendant 
account  both  as  executor  of  his  father  as  to  all  matters  and 
proceedings  connected  with  the  estate  of  Geo.  J.  Price ;  that 
he  deliver  over  all  books,  papers  and  other  things  connected 
therewith  in  his  possession  or  under  his  control ;  that  the 
damages  sustained  by  the  wrongful  acts  and  misconduct 
be  ascertained,  and  that  plaintiff  have  judgment  therefor; 
and  also  a  judgment  against  the  defendant  individually  for  his 
misconduct  and  violation  of  duty.  That  an  interlocutory 
decree  may  be  entered  for  the  delivery  of  all  papers  belong- 
ing to  the  estate,  and  final  judgment  be  given  for  general 
relief. 

The  defendant  demurs  to  the  complaint  separately,  in  his 
representative  and  in  his  individual  capacity :  1st.  That  the 
court  has  no  jurisdiction  of  him  as  an  executor.  2d.  That  no 
sufficient  cause  of  action  is  stated.  3d.  Defect  of  parties, 
*.  e.,  that  the  widow  and  devisees  of.  Price  should  have  been 
joined  as  parties  defendants.  4th.  Both  individually  and  as 
executor,  that  several  causes  of  action  have  been  improperly 
united. 

Let  us  consider  the  points  raised  in  their  order  of  statement : 
first.  As  to  jurisdiction.  It  is  contended  that  the  court 
has  no  jurisdiction  in  an  action,  between  executors,  especially 
where  the  defendant  is  a  foreign  executor.  The  authorities 
cited  to  sustain  this  proposition  have  reference  chiefly  to 
actions  at  law!  Nothing  is  found  to  impair  the  right  of  one 
executor  to  call  his  co-executor  to  account  in  a  suit  in  equity. 
That  this  may  be  done  as  between  executors  has  been  settled 
by  the  case  of  Wood  agt.  Brown  (34  N.  Y.,  337),  and  it  seems 
to  be  unquestioned  that  a  foreign  executor  may  be  held 
amenable  to  like  authority  to  prevent  either  a  complete  or 
partial  failure  of  justice,  and  to  maintain  and  enforce-  a  trust 
(In  re  Webb,  18  N.  T. — ;  11  Hun,  124 ;  J^rown  agt.  Brown, 
1  Barb.  Ch.,  189;  Morsell  agt.  Dickey, \  John.  Lib.,  154; 
Story  Confl.  of  Laws,  sees.  513  and  514 ;  McNamara  agt. 
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Dwyer,  7  Paige,  236).  The  defendant's  testator  was  an 
executor  appointed  in  the  state  of  New  York.  The  trust 
created  by  the  will  under  which  he  acted  relates  mainly  to 
property  in  that  state,  and  it  seems  both  just  and  equitable 
that  his  responsibility  should  there  be  determined.  There 
can  be  no  doubt  that  the  original  executor  and  trustee, 
Ephraim  D.  Brown,  could  have  been  held  to  account  in  equity 
(Smith  agt.  Lawrence,  11  Paige,  208;  Williams  on  Execu- 
tors, vol.  2,  1625 ;  Wood  agt.  Brown,  supra ;  McGregor  agt. 
McGregor,  35  N.  Y.,  218).  The  case  of  B-wrt  agt.  Burt  (41 
N.  Y.,  46)  is  distinguishable  in  principle,  for  it  did  hot  there 
appear  that  the  executor  had  been  guilty  of  wrong  conduct 
and  mismanagement  in  the  execution  of  his  trust,  or  that  the 
estate  was  in  danger.  The  defendant  as  the  legal  representa- 
tive of  Ephraim  D.  Brown,  the  trustee,  is  accountable,  to  the 
extent  of  assets  in  his  hands,  for  the  former's  misconduct  and 
breach  of  trust  (  Williams  on  Executors,  vol.  2,  1819  ;  Red- 
field  on  Wills,  vol.  3,  240,  299 ;  Foster  agt.  Wilbur,  1 
Paige,  537). 

Second.  That  no  sufficient  cause  of  action  is  stated.  Sec- 
tion 484  of  the  Code  of  Civil  Procedure  provides  that  a 
plaintiff  may  unite  in  the  same  complaint  two  or  more  causes 
of  action,  whether  they  are  such  as  were  formerly  denomi- 
nated legal  or  equitable,  or  both,  where  they  are  brought  to 
recover  (inter  alia)  upon  claims  against  a  trustee  by  virtue  of 
a  contract,  or  by  operation  of  law,  or  upon  claims  arising  out 
of  the  same  transactions  connected  with  the  same  subject  of 
action,  if  they  are  consistent  with  each  other  and  affect  all  the 
parties  to  the  action.  The  tendency  of  our  practice  has  been 
to  avoid  circuity  of  actions,  and  to  encourage  liberality  in 
pleading.  If  the  facts  set  forth  in  the  complaint  entitle  the 
plaintiff  to  any  relief,  legal  or  equitable,  his  action  will  not 
fail  (Bradley  agt.  Aldrich,  40  N.  Y.,  512 ;  Hale  agt.  Omaha 
National  Bank,  49  N.  Y.,  626 ;  Steinberger  agt.  Me  Govern, 
56  N:  r:,12;  Margrafdigt.  Muir,  W  N.  Y.,  159  ;  Whedock 
agt.  See,  74  N.  Y.,  500).  In  face  of  these  decisions  I  hesitate 
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to  hold,  on  a  demurrer  which  impliedly  admits  all  the  facts 
alleged  in  the  complaint,  that  the  plaintiff  will  not  be  entitled 
to  some  relief  upon  proper  proof  thereof. 

Third.  Defect  of  parties.  This  is  not  a  case  of  a  final 
accounting,  and  the  widow  and  devisees  of  Price  are  not  neces- 
sary parties  (  Wood  agt.  Brown,  34  N.  Y.,  337),  and,  if 
necessary,  they  may  be  brought  in  (Sherman  agt.  Parish,  53 
N.  Y.,  483). 

fourth.  That  several  causes  of  action  have  been  improperly 
united.  Courts  of  equity  have  concurrent  jurisdiction  with 
surrogates  in  matters  of  accounting  (  Wood  agt.  Brown).  The 
causes  of  action  stated  in  the  complaint  all  arise  out  of  the 
same  transaction,  viz.,  the  alleged  breach  of  trust  of  defend- 
ant's testator.  Whether  or  not  the  defendant  is  individually 
liable  should  be  determined  on  the  trial.  If  the  plaintiff  has 
asked  for  more  relief  than  he  is  entitled  to,  that  is  no  ground 
of  demurrer. 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  leave  to  defendant  to  answer  on  payment  of  costs. 


SUPKEME  COURT. 
WILLIAM  KYLE  agt.  ALBERT  FALK. 

Sheriff —  entitled  to  his  poundage  for  taking  a  defendant  into  custody  on  an 
execution  against  the  person,  although  the  execution  be  not  paid. 

A  sheriff  who  has  taken  a  defendant  into  custody  on  an  execution  against 
the  person,  is  entitled  to  his  poundage,  although  the  execution  be  not 
In  fact  paid. 

Such  defendant  is  not  entitled  to  his  discharge  upon  plaintiff 's  consent 
until  either  he  or  the  plaintiff  shall  have  paid  such  poundage. 

-first  Department,  General  Term,  March,  1881. 
Before  DAVIS,  P.  J.y  and  BEADY,  J. 
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APPEAL  from  order  of  special  term,  taxing  poundage  upon  an 
execution  against  the  body  in  favor  of  the  late  sheriff  Reilly. 

William  G.  Wilson,  for  plaintiff. 
J.  D.  Quincy,  for  defendant. 
A.  Goodwin,  for  sheriff. 

DAVIS,  P.  J. —  The  defendant,  Albert  Falk,  was  arrested 
upon  an  execution  against  the  body,  and  held  by  the  late 
sheriff  pursuant  to  the  exigency  of  the  writ.  On  the  expira- 
tion of  the  sheriff's  term  his  custody  was  transferred  to  the 
incoming  sheriff,  and  he  is  still  held  under  the  execution  and 
arrest.  The  plaintiff  in  the  action,  while  the  defendant 
remained  in  such  custody,  directed  and  delivered  to  the  late 
sheriff  and  to  the  present  sheriff  a  paper  entitled  in  the  action, 
in  the  following  form  : 

"  You  are  hereby  authorized  and  requested  to  release  and 
discharge  from  imprisonment,  the  .defendant  Albert  Falk,  in 
the  above  entitled  actions,  upon  his  paying  and  satisfying  all 
your  legal  fees,  charges  and  expenses  under  and  upon  the 
orders  of  arrest  and  execution  herein,  under  which  the 
defendant  Albert  Falk  is  now  in  your  custody. — Dated  New 
York,  May  21,  1880." 

It  seems  to  be  well  settled  in  this  state,  upon  authority, 
that  upon  the  arrest  under  a  body  execution  the  judgment  is 
satisfied  so  long  as  the  defendant  continues  in  custody  under 
the  arrest ;  and  the  sheriff  is  entitled  to  his  poundage  on'  the 
execution  whenever  the  defendant  is  discharged  by  the  pay- 
ment of  the  judgment  or  under  the  act  for  the  relief  of  debtors, 
or  by  the  consent  of  the  plaintiff  (Adams  agt.  Hopkins,  5 
Johns.,  252 ;  Scott  agt.  Shaw,  13  id.,  378 ;  Campbell  agt. 
Cothren,  56  N.  Y.,  279 ;  Cooper  agt.  Bigelow,  1  Cow.,  56 ; 
Chapman  agt.  Hall,  11  Wend.,  41;  Koenig  agt.  StoecJcel,  58 
N.  Y.,  475). 

In  this  case  the  defendant  has  not  been  discharged  by  pay- 
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ment,  nor  under  any  legal  proceedings,  nor  has  he  been  dis- 
charged at  all  bj  the  plaintiffs  consent,  except  upon  the 
condition  expressed  in  the  instrument  above  quoted,  to  wit, 
upon  his  paying  and  satisfying  th*e  sheriff's  legal  fees,  charges 
and  expenses  upon  the  execution  under  which  he  is  held  in 
custody. 

A  sheriff  who  has  taken  a  defendant  in  custody  on  an 
execution  against  the  person  has  incurred  all  the  risks  and 
liabilities  that  attend  the  execution  of  the  process  in  that 
form.  He  is  ready  and  willing  to  perform,  and  is  perform- 
ing his  duties  in  respect  of  the  process,  according  to  its 
exigency.  An  absolute  discharge  of  the  defendant  by  satis- 
faction of  the  judgment,  or  by  an  unqualified  direction  of 
the  plaintifl;  would  undoubtedly  leave  the  plaintiff  liable  to 
the  sheriff  for  his  poundage  upon  the  execution,  such 
poundage  being  the  sheriff's  legal  fees.  The  defendant  has 
no  right  to  demand,  therefore,  that  he  is  entitled  to  be 
relieved  from  custody  without  such  payment.  It  is,  how- 
ever, insisted  that  under  the  Code  the  rules  and  provisions 
that  govern  executions  against  the  body  under  the  former 
statute  have  been  changed,  so  that  now  the  sheriff  is  entitled 
to  no  fees  unless  the  judgment  on  which  the  process  issued 
has  actually  been  collected  by  him.  Our  examination  of  the 
Code  leads  us  to  no  such  conclusion.  The  change  in  the  form 
of  the  execution  does  not  change  its  substance.  The  effect  of 
the  arrest  of  the  defendant  under  such  a  writ  still  operates  as 
a  satisfaction  so  long  as  such  custody  continues,  and  the  fees  of 
the  sheriff  and  his  right  to  poundage  do  not  seem  to  have  been 
changed  or  affected  by  the  provisions  of  the  Code  referred  to. 

We  are  therefore  of  opinion  that  the  taxation  of  costs  by 
the  court  below  was  correct  and  that  the  appellant  is  not 
entitled  to  his  discharge  until  either  he  or  the  plaintiff  shall 
have  paid  the  poundage  as  taxed  in  favor  of  the  sheriff. 

The  order  should  be  affirmed,  with  ten  dollars  costs  besides 
disbursements. 

BRADY,  J.,  concurs. 


DIGEST 


CONTAINING  THE  WHOLE  OF 

60  HOW.,   ANTE,  AND    QUESTIONS    OF  PRACTICE    CONTAINED 

IN  21  AND  22  HUN,  AND  79  AND  80  N.  Y.  REPORTS. 


Attention  is  called  to  the  two  additional  headings  "  Cons  OP  PROCEDURE  "  and  "  CODE 
OF  CIVIL  PROCEDURE,"  under  which  (for  the  convenience  of  the  reader)  will  be  found 
collated  decisions  bearing  upon  the  various  provisions  of  both  Codes. 


ACTION. 

See  SHERIFF. 

Hasten  agt.  Webb,  ante,  302. 

1.  Where  a  barge  is  towed  by  a  steam- 
boat, the  steamboat  is  the  superior 
mind,  and  the  captain  of  the  barge 
cannot  prevent  the  pilot  of  the 
steamboat  from  going  out.     The 
assent  or  disi  ent  of  such  a  captain 
as  to  proceeding  on  the  voyage  is 
scarcely  material.     (Davidson  agt. 
Holden,  ante,  327.) 

2.  If  the  contractor  or  freighter  is 
negligent  in  providing  an  unsea- 
worthy  barge,  the  shipper  may, 
nevertheless,  either  sue  him  or  his 
sub-contractors  (the  owners  o*the 
steamboat),  in  case  of  loss  by  stress 
of    weather,   occasioned    as  well 
through  the  negligence  of  the  sub- 
contractors as  through  the  inherent 
unsoundness  of  the  barge.     (Id.) 

3.  The  owners  of  the  steamboat  are 
responsible  to  the  shippers  for  neg- 
ligence  in  going  out   in   stormy 
weather,    and    thus    occasioning 
loss  of  cargo,  although  there  was 
no  privity  of    contract   between 
them.     (Id.) 

4.  The  overloading  of  the  barge,  or 
the  barge's  unseaworthiness  being 
evident  to,  or  known  of  by,  de- 
fendant's pilot,   are   no    defense 
here.    (Id.) 


ADMISSION. 

1.  Where  an  admission  in  a  plead- 
ing is  coupled  with  an  affirmative 
allegation,  the  adverse  party  can- 
not rely  upon  the  admission  unless 
he  accept  it  as  modified  by  the 
accompanying  allegation.  (Van- 
derbilt  agt.  Schreyer,  21  nun,  5S7.) 


AFFIDAVIT. 

See  ATTACHMENT. 

Ellison  agt.  Bernstein,  ante,  145. 

See  EXAMINATION  OF  PARTIES  BE- 
FORE TRIAL. 
McCoon  agt.  White,  ante,  149. 

1.  Used  on  a  second  application  for 
the  examination  of  a  defendant 
in  supplementary  proceedings, 
should  state  that  one  examination 
has  already  been  had.  (See  Gro- 
cers' Bank  agt.  Bayaud,.  21  Hun,. 
203.) 

AMENDMENT. 

1.  When  a    pleading    should    be 
amended  to  conform  to  the  proofs. 
(Code  of  Civil  Procedure,  sections 
539, 540,  722,  723).     (See  Lefler  agt. 
Sherwood,  21  Hun,  573.) 

2.  Power  of  the  court  to  allow  a 
judgment  to  be  entered  against  a 
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party  after  his  death  —  when  an 
application  to  amend  a  judgment 
should  be  denied  on  account  of 
the  laches  of  the  applicant.  (See 
Brant  agt.  Oriswold,  21  Hun,  509.) 

3.  A  general  term  of  the  supreme 
court  has    power  to  amend    its 
record,   after   an  appeal  to  this 
court,  by  inserting  in  an  order  of 
reversal  that  its  decision  was  made 
upon  questions  of  fact.     (Guern- 
sey agt.  Miller,  80  N.  T.,  181.) 

4.  The  complaint  in  an  action  upon 
a  policy  of  life  insurance  alleged 
that    proper    proofs    were    fur- 
nished; on  the  trial,  which  was 
before  a  referee,  he  gave  the  plain- 
tiff leave  to  amend  the  complaint, 
by  alleging  a  waiver  of  the  re- 
quirement as  to  proofs.     This  was 
granted  upon  terms,  among  others, 
that  plaintiff  should  pay  costs, 
which  were  accordingly  paid,  and 
the  amendment  made : 

Held,  that  it  was  within  the 
power  of  the  referee  to  allow  the 
amendment;  and,  if  otherwise, 
defendant,  by  accepting  the  costs, 
was  precluded  from  raising  the  ob- 
jection. (&rattan  agt.  Met.  L.  Ins. 
Co.,  SON.  T.,  281.) 

5.  An  order  for  services  of  summons 
by  publication,  had  the  caption  of 
a  special  term  order,  and  there 
was  a  direction  upon  it  to  enter; 
.it  was,  in  fact,  made  by  a  judge 
at  his  chambers: 

Held,  that  the  court  had  the 
power  to  allow  the  order  to  be 
amended  after  it  had  been  acted 
upon,  by  striking  out  the  caption 
and  the  direction  to  enter,  and 
that  its  order  allowing  such  amend- 
ment was  not  appealable.  (Mqjar- 
rieta  agt.  Saenz,  80  N.  T.,  553.) 


ANSWER. 

1.  The  plaintiff's  attorney,  when  de- 
fendant's time  to  answer  would 
have  expired  in  five  days,  gave  a 
written  stipulation  extending  the 
time  to  answer  twenty  days: 


Held,  that  the  stipulation  had 
the  effect  to  give  twenty  days  ad- 
ditional time  to  answer,  and  not 
fifteen  days. 

Held,  further,  that  where  the 
stipulation  was  signed  on  the  sixth 
day  of  April,  a  demurrer  served  on 
the  thirtieth  was  in  time.  (Pat- 
terson el  al.  agt.  0' Conner,  ante, 
141.) 

2.  Under  section  247  of  the  Code  of 
Procedure,  where  "a  demurrer, 
answer  or  reply  is  frivolous,  the 
party  prejudiced  thereby,  upon  a 
previous  notice  of  five  days,  may 
apply  to  a  judge  of  the  court,  either 
in  or  out  of  court,  for  judgment 
thereon,   and   judgment  may  be 
given  accordingly."     This  prac- 
tice is  not  changed,  but  remains 
the  same  under  section  587  of  the 
Code  of  Civil  Procedure.    (Roblin 
agt.  Long,  ante,  200.) 

3.  In  an  action  brought  in  the  courts 
of  this  state  to  enforce  the  judg- 
ment and  decrees  of  the  courts  of 
a   foreign   state   or    country,    an 
answer  denying  any  knowledge  or 
information    sufficient  to  forma 
belief  as  to  all  the  material  allega- 
tions  of    the   complaint  will   be 
stricken  out  as  sham  where  the 
defendant  appeared  in  the  original 
action.     (Id.) 

4.  Where  in  an  action  for  damages 
alleged  to  arise  from  the  breach  of 
a  written  contract  to  do  advertis- 
ing, a  joint  liability  is  charged 
against     numerous     defendants, 
among  whom  are  C.,  A.  and  C., 
copartners,  and  the  latter  defend- 
ants answer  jointly,  admitting  that 
they  had  dealings  with  and  did 
advertising  for  plaintiff,  but  aver 
that  all  such  dealings  were  several 
as  to  them  and  not  joint  with  the 
other  defendants,  and  thereupon 
such  copartners  set  up  counter- 
claims in  their  answer,  to  which 
counter-claims  plaintiff  demurs  on 
the  ground  that  all  the  defendants 
in  this  action  are  sued  on  a  joint 
liability,   that   the  said  counter- 
claims are  alleged  in  favor  of  said 
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defendants  separately,  and  that  as 
between  the  said  defendants  and 
the  plaintiff  a  separate  judgment 
in  this  action  cannot  be  had  : 

Held,  that  a  demurrer  to  such 
an  answer  is  ill,  and  that  defend- 
ants are  entitled  to  judgment  for 
the  amount  due  under  their  coun- 
ter-claims. 

Held,  also,  that  plaintiff's  posi- 
tion would  have  been  well  taken 
under  the  former  common-law 
rule;  but  that  the  Code  of  Pro- 
cedure has  radically  changed  the 
former  rule,  and  that  now  under 
the  new  Code,  section  1204,  judg- 
ment may  be  given  for  or  against 
one  or  more  defendants  ;  that  the 
ultimate  rights  of  parties  on  the 
same  side,  as  between  themselves, 
may  be  determined,  and  a  defend- 
ant granted  any  affirmative  relief 
to  which  he  is  entitled.  (Clegg 
agt.  American  Newspaper  Union, 
ante,  498.) 

6.  The  plaintiff  having  demurred  to 
an  answer  interposed  by  the  de- 
fendant, the  latter,  within  the 
time  allowed  by  law,  amended  it. 
The  plaintiff  then  procured  an 
order  striking  out,  as  sham,  false 
and  frivolous,  the  second  defense 
set  up  in  the  amended  answer, 
and  demurred  to  the  first,  third 
and  fourth  defenses  contained 
therein.  Afterwards  the  defend- 
ant, without  procuring  leave  from 
the  court  so  to  do,  served  a  third 
answer,  setting  up  in  due  form 
his  discharge  in  bankruptcy,  this 
being  the  same  defense  insuffi- 
ciently pleaded  in  the  third  de- 
fense of  the  amended  answer. 
The  third  answer  was  returned 
by  the  plaintiff,  on  the  ground 
that  it  could  not  be  served  with- 
out the  leave  of  the  court. 

Thereafter  the  demurrer  was 
sustained,  the  defendant  being 
allowed  to  amend  the  said  first, 
third  and  fourth  defenses,  within 
twenty  days,  on  payment  of  the 
costs.  Within  that  time,  the  de- 
fendant paid  the  costs,  and  served 
an  answer,  setting  up  simply  his 
discharge  in  bankruptcy,  such 


answer  being  the  same  one  already 
served  and  returned  by  the  plain- 
tiff. The  plaintiff  returned  this 
answer  as  unauthorized  by  the 
order  sustaining  the  demurrer, 
and  because  it  had  already  been 
served  and  returned;  and  there- 
after entered  a  judgment  in  his 
favor,  by  default,  as  for  want  of 
an  answer. 

On  motion  by  the  defendant  to 
vacate  the  judgment  and  compel 
the  plaintiff  to  accept  the  answer 
last  served,  held,  that  such  answer 
was  properly  served,  and  that  the 
plaintiff  had  no  right  to  return  it. 

That  the  entering  of  the  judg- 
ment by  the  plaintiff,  after  the 
service  of  the  said  answer,  was 
not  a  mere  irregularity,  within 
the  meaning  of  that  term,  as  used 
in  rule  37,  requiring  the  irregular- 
ity complained  of  to  be  specified 
in  the  notice  of  motion.  (Decker 
agt.  Kitchen,  21  Hun',  332.) 

6.  Since  the  adoption  of  the  Code 
of  Civil  Procedure  the  plaintiff 
can  no  longer  treat  an  answer  as 
a  nullity  and  enter  judgment  as 
upon  a  default;  his  only  remedy 
in  such  a  case  is  to  apply  to  the 
court  or  a  judge  thereof,  upon 
notice,  as  prescribed  in  section 
537  of  the  said  Code.  (Id.) 

1.  No  reply'  need  be  served  to  an 
answer  setting  up  a  discharge  in 
bankruptcy,  to  enable  the  plaintiff 
to  avoid  its  effect  by  showing  that 
the  debt  was  fraudulently  con- 
tracted. (See  Argall  agt.  Jacobs, 
21  Run,  114.) 

8.  Fact  that  the  particular  defense 
sought  to  be  established  was  not 
set  forth  in  the  answer,  will  not 
authorize   the  exclusion  of    evi- 
dence to  sustain  it,  unless  it  was 
rejected  on  that  ground.     (Brown 
agt.  Decker,  21  Hun,  199.) 

9.  When  a  defendant    may  deny 
allegations  of  the  complaint  upon 
information     and     belief.      (See 
Brotherton  agt.  Downey,  21  Hun, 
436.) 
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10.  What  does  not  amount  to  an 
answer  of  a  question  in  an  appli- 
cation for  insurance.  (See  Dacey 
agt.  Agricultural  Ins.  Co.,  21 
Hun,  83.) 


APPEAL. 

1.  The  defendant's  right  to  serve 
his  demurrer  within  the  twenty 
days'  extended  time,  is  clear  and 
a  substantial  one,  and  the  order 
denying  its  exercise  is  appealable. 
(Pattison  etal.  agt.  O'Connor,  ante, 
141.) 

2.  Where  a  judgment  is  reversed 
"  with  costs  to  abide  the  event," 
and  the  order  is  silent  as  to  which 
party  is  to  receive  the  costs,   it 
means  that  they  are  to  go  to  the 
one  ultimately  successful.     (First 
National  Bank  agt.   Fourth  Na- 
tional Bank,  ante,  436.) 

3.  Where  an  application  is  made  to 
vacate    an    attachment    founded 
only  upon  the  papers  upon  which 
the  warrant  was  granted,  an  order 
denying  such  application  is  ap- 
pealable   to    the    general    term. 
(Aehelis  agt.  Kalman,  ante,  491.) 

4.  On  such  appeal  the  general  term 
must  exercise  the  same  supervi- 
sion  over    the    motion    that  the 
judge  to  whom  it  was  originally 
made  could  have  done.     The  gen- 
eral  term*  must    consider   as   to 
whether  there  is  sufficient  in  the 
papers  to  justify  the  issuing  of  the 
attachment,  not  whether  there  was 
jurisdiction..   (Id.) 

5.  Upon    the    trial    of    an    action 
brought  in  the  marine  court  of 
the  city  of  New  York  by  one  Tal- 
cott,   against  one  Salke,  Talcott 
recovered  a  judgment,  which  was, 
upon  appeal  to  the  general  term 
of  the  marine  court,  reversed,  and 
a  new  trial  ordered.     Talcott  then 
appealed  to  the  general  term  of 
the  court  of  common  pleas,  with- 
out giving  the  stipulation  required 
by  chapter  545  of  1874,  to  the 


effect  that  judgment  absolute 
might  be  rendered  against  him  in 
the  event  of  the  affirmance  of  the 
order  directing  a  new  trial.  The 
common  pleas  affirmed  the  order 
of  the  general  term  of  the  marine 
court,  directing  a  new  trial.  Salke 
thereupon,  claiming  that  the  com- 
mon pleas  should  have  ordered  a 
judgment  absolute  in  his  favor, 
procured  a  writ  of  prohibition, 
restraining  Talcott  and  the  marine 
court  from  taking  any  further 
proceedings  in  the  action. 

Upon  an  appeal  from  the  order 
granting  the  said  writ,  held,  that 
in  the  absence  of  the  stipulation 
required  by  the  act  of  1874,  the 
court  of  common  pleas  could  not 
have  ordered  a  judgment  absolute 
in  favor  of  Salke.  (People  ex  rel. 
8al/ce  agt.  Talcott,  21  Hun,  591.) 

6.  That  if  the  appeal  could  be  taken 
without  any   stipulation    having 
been  given,  the  common  pleas,  in 
considering    the    case,   were,   by 
subdivision    2    of    section  43  of 
chapter  479  of  1875,  vested  with 
a  discretion  as  to  the  disposition 
to  be  made  of  it,  which  discretion 
was  not  reviewable  at  a  special 
term  of  the  supreme  court  on  an 
application  for  a  writ  of  prohibi- 
tion.    (Id.) 

7.  That  if  the  relator  was  aggrieved 
by  any  irregularity  in  the  form  of 
the  judgment  of  the  court  of  com- 
mon pleas,   he   should  apply  to 
that  court  for  the  correction  of 
the  judgment.     (Id.) 

8.  That  if  the  marine  court  had  no 
authority  to  proceed  further  with 
the  case,  the  relator  could  protect 
himself  by  raising  the  proper  ob- 
jections and  by  taking  the  proper 
exceptions  when  the  case  should 
be  moved  for  trial,  and  by  cor- 
recting   any    erroneous    rulings 
thereon  by  appeal.     (Id.) 

9.  Under  section  1342  of  the  Code 
of  Civil  Procedure,  no  appeal  can 
be  taken  to  the  supreme    court 
from  an  order  affecting  a  substan- 
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tial  right,  made  by  a  court  or 
judge,  unless  it  was  made  in  an 
action  brought  in  a  court  of  record. 
(Fish  agt.  Thrasher,  21  Hun,  15.) 

10.  No  appeal  lies  from  an  order  of 
the  county  court  denying  a  motion 
for  a  new  trial,  where  the  action 
was  brought  in  a  court  not  of 
record,   and    subsequently    came 
into  the  county  court  on  appeal 
from  a  judgment  of    the  court 
below.     (Id.) 

11.  An  appeal  will  not  lie  to  the  gene- 
ral  term  of    the  supreme  court 
from  an  order  of  the  county  court 
made  in  an  action  commenced  in 
a  justice's  court,  and  brought  into 
the    county    court     by    appeal. 
(Roberts    agt.    Marston,    21  Hun, 
363.) 

12.  When  the  general  term,  on  ap- 
peal from  a  judgment,  is  bound 
by  the  decision  of  the  same  gene- 
ral term  on  an  appeal  from  an 
order  in  the  same  action.     (See 
Rogers  agt.  Rochester,  &c.,  R.  R. 
Co,  21  Hun,  44.) 

13.  When  a  respondent  cannot  pro- 
duce   before  an   appellate  court 
documentary  evidence  to  sustain 
the  judgment.     (See  Moser    agt. 
Mayor,  21  Hun,  163.) 

14.  Under  section  1023  of  the  Code 
of  Civil  Procedure,  and  the  other 
sections  thereof  touching  the  sub- 
ject, a  judge  or  referee  cannot  be 
required  or  permitted  to  make  ad- 
ditional findings  of  fact  or  of  law 
upon  the  settlement  of  the  case, 
after  his  report  or  decision  has 
been  rendered.     (Palmer  agt.  Phoe- 
nix Ins.  Co.,  22  Hun,  224.) 

15.  So  far  as  Rule  32  conflicts  with 
these    sections  it  is  inoperative. 
(Id.) 

16.  No  appeal  lies  to  the  general 
term  from  an  order  of  the  county 
court  denying  a  motion  for  a  new 
trial,  made  in  an  action  originally 
commenced  in  a  justice's  court. 


The  appeal  should  be  taken  from 
the  judgment  entered  in  the 
county  court.  (Perry  agt.  Round 
Lake  Gamp  Meeting  Ass.,  22  Hun, 
293.) 

17.  Discretion  of  surrogate  in  open- 
ing a  decree,  reviewable  on  ap- 
peal.    (See  Story  agt.  Dayton,  22 
Hun,  450.) 

18.  A  surviving  surety  to  a  joint  un- 
dertaking on  appeal,  is  liable  to 
the  successful  party,  in  case  the 
other  surety  dies  insolvent.     (See 
Comins  agt.  Pottle,  22  Hun,  287. ) 

19.  Undertaking  on  —  power  of  the 
court  to  amend  it,  on  a  motion  by 
one  of  the  sureties.     (See  SuUivan 
agt.  Connors,  22  Hun,  137.) 

20.  Power  of  the  supreme  court  to 
direct  money  to  be  paid  to  an  ex- 
ecutor, to  defray  the  expenses  of 
an  appeal  from  a  decree  admit- 
ting a  will  to  probate.     (See  Swen- 
arton  and  another  agt.    Hancock 
and  another,  22  Hun,  43.) 

21.  Upon  dismissal  of  —  costs  must 
be  taxed  by  the  clerk  —  cannot 
be  taxed  by  a  judge  under  section 
311  of  the  Code.     (See  Andrews 
agt.  Long,  22  Hun,  24.) 

22.  When  the  court  will  not  restrain 
the  enforcement  of  a  judgment 
abating  a  nuisance,  pending  an 
appeal.    (See  Emmons  agt.  Camp- 
bell, 22  Hun,  582.) 

23.  To    court    of    appeals  —  when 
sureties  on  undertaking  on  are 
liable  for  all  the  costs  of  the  ac- 
tion.    (See  Burdett  agt.  Lowe,  22 
Hun,  588.) 

24.  Where  an  order  of  general  term, 
reversing  an  order  of  special  term, 
as  to  the  disposition  of  surplus 
moneys  in  a  foreclosure  suit,  and 
sending  the  case  back  to  the  ref- 
eree, imposes  costs  absolutely,  in 
this  respect  it  is  a  final  decision, 
and  an  appeal  in  this  court  can  be 
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taken.    (Bergen  agt.   Carmen,  79 
N.  Y.,  146.) 

25.  It  seems,  that  in  the  absence  of 
such  a  provision  as  to  costs  the 
order  is  not  appealable.     (Id.) 

26.  Where  a  defendant  does  not  ac- 
cept an  allegation  of  fact  in  the 
complaint,    but    gives    evidence 
upon  the  trial  in  conflict  with  it, 
plaintiff  is  not  precluded  on  ap- 
peal from  claiming  the  fact  to  be 
as    the   evidence   establishes    it. 
(Cowing agt.  Altman,  79  N.  T.,  167.) 

27.  So,  also,  where  the  case  is  tried 
without  reference  to  the  plead- 
ings, and  no  exception  is  taken 
raising  the  question  that  plaintiff 
is  precluded  thereby  from  show- 
ing the  actual    transaction,   the 
question  cannot  be  raised  upon 
appeal.     (Id.) 

28.  After  a  party  has  been  permit- 
ted to  examine  a  witness  at  length 
in  reference  to  a  transaction,  it  is 
in  the  discretion  of  the  court  to 
exclude  further  examination  upon 
the  subject,  and  its  decision  is  not 
reviewable  here.     (Id.) 

29.  The  decision    of    a    judge  in 
settling  interrogatories  to  be  at- 
tached to  a  commission  is  an  or- 
der (Code,  sec.  767);  if  it  disallows 
a  pertinent  question,  it  affects  a 
substantial  right,  and  is  therefore 
appealable  (Code,  sees.  1347,  1348). 
(Wine  agt.  N.  T.  C.  and  H.  R.  E. 

.R  Co.,  79  N.  T.,  175.) 

30.  An  appeal  does  not  lie  from  an 
order  annexing  an  improper  ques- 
tion to  a  commission;  it  affects 
no  substantial  right,  as  the  party 
may  raise  the  objection  on  trial 
(Code,  sec.  911).    (Id.) 

31.  The  provision  of  the  act  of  1874, 
in  reference  to  the  marine  court 
of  the  city  of  New  York  (sec.  9, 
chap.  545,  Laws  of  1874),  which 
requires  that  a  notice  of  appeal, 
from  an  order  of  the  general  term 
of  said  marine  court  to  the  court 


of  common  pleas,  reversing  a 
judgment  and  granting  a  new 
trial,  shall  "contain  an  assent,  on 
the  part  of  the  appellant,  that  if 
the  order  be  affirmed,  judgment 
absolute  shall  be  entered  against 
him,"  &c. ,  was  not  repealed  or 
abrogated  by  the  provision  of  the 
act  of  1875  (cfiap.  479,  Laws  of 
1875),  in  reference  to  said  marine 
court,  which  regulates  appeals 
from  the  general  term  thereof. 
(Gordon  agt.  Hartman,  79  N.  Y., 
221.) 

32.  Where  the  common  pleas  affirms 
the    order    appealed    from,    and 
gives  judgment  absolute  on  the 
stipulation  against  the  appellant, 
the  judgment  is  final;  and  no  ap- 
peal therefrom  lies  to  this  court. 
(Id.) 

33.  In  a  case  tried  by  the  court,  a 
finding  of  fact,  without  evidence 
to  support  it,  if  excepted  to,  pre- 
sents a  question  of  law  subject  to 
review  in  this  court.    (Sickles  agt. 
Flannagan,  79  N.  Y.,  224.) 

34.  Defendant  issued  to  O.,  its  gen- 
eral agent,    an    open  or    under- 
writer's policy  of  insurance,which 
contained  a  condition,  that  if  the 
interest  of  the  insured  be  other 
than  the  entire  and  sole  owner- 
ship, it  must  be  so  represented  to 
the  company,  and  so  expressed  in 
the  written  part  of  the  policy, 
otherwise  it  would  be  void.     O. 
issued  to  B.  &  Co.  two  certificates 
of    insurance,    which    were    in- 
dorsed   upon    the    policy,   upon 
wheat  in  their  elevator;  in  one 
loss,  if  any,  payable  to  whom  it 
may  concern;  in  the  other,  loss 
payable  to  R.     Previous  to  ob- 
taining the  insurance  R.  had  dis- 
counted drafts,  drawn  by  B.  & 
Co.  upon  him,  receiving  as  secur- 
ity warehouse  receipts  of  speci- 
fied quantities  of  wheat  in  said 
elevator.     After  a  loss  B.  &  Co. 
assigned  the  certificates  to  R.     In 
an  action  thereon  defendant  set 
up  as  a  defense  a  breach  of  said 
condition.      The  case  on  appeal 
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did  not  contain  the  evidence,  but 
simply  stated  that  certain  facts 
were  proved.  There  was  no  sug- 
gestion therein  as  to  whether  or 
not  any  representations  were  made 
by  B.  &  Co.,  as  to  the  nature  of 
their  interest,  no  request  to  find, 
and  no  findings  upon  that  subject ; 
the  only  exceptions  were  to  the 
findings  as  made.  The  court  by 
whom  the  cause  was  tried  found 
that  all  the  conditions  of  the  pol- 
icy had  been  duly  kept  and  per- 
formed. The  general  term  re- 
versed the  judgment  on  the 
ground  that  there  was  a  breach 
of  this  condition : 

Held,  error;  that  it  did  not  ap- 
pear from  the  bill  of  exceptions 
that  this  question  was  litigated 
upon  the  trial,  and  there  was  no 
exception  enabling  the  court  to 
consider  it  on  appeal;  that  the 
burden  of  proving  a  breach  of 
the  condition  was  upon  defendant ; 
that  if  B.  &  Co. ,  when  the  insur- 
ance was  procured,  informed  O. 
of  the  nature  of  their  interest,  and 
he  omitted  to  describe  it  in 
the  policy,  defendant  would  be 
deemed  to  have  waived  the  con- 
dition, and  it  could  not  be  as- 
sumed that  this  was  not  done. 
(Richmond  agt.  Nia.  F.  Ins.  (Jo., 
79  N.  T.,  230.) 

35.  A  receiver  of  a  life  insurance 
company  obtained  an  order  as 
prescribed  by  statute  (2  R.  8.,  467, 
sec.  56),  for  publication  of  notice 
to  creditors,  requiring  them  to 
exhibit  their  claims  within  a  time 
specified.  Before  the  expiration 
of  the  time  the  receiver  addressed 
a  circular  to  policy-holders,  to  the 
effect  that  policies  in  force  on  the 
books  of  the  company  would  be 
allowed  without  subjecting  their 
holders  to  further  proof;  misled 
by  such  circulars  the  holders  of 
such  policies  did  not  make  proof 
of  their  claims.  These  were  ob- 
jected to  by  other  creditors,  and 
were  rejected  by  the  referee  to 
whom  it  was  referred  to  take 
proof  as  to  the  distribution  of  the 
assets.  Whereupon,  and  before 


any  dividend  had  been  made,  the 
receiver  applied  for  and  obtained 
an  order  giving  two  montiis  fur- 
ther time  within  which  such 
claims  could  be  presented  and  es- 
tablished before  the  referee : 

Held,  that  the  receiver  was  au- 
thorized in  making  the  applica- 
tion; that  the  court  had  power, 
in  its  discretion,  to  grant  it ;  and 
that  the  exercise  of  this  discretion 
was  not  reviewable  here.  (In  re 
Peo.  ex  rel.  agt.  Seeur.  L.  Ins.  and 
An.  Co.,  WN.  Y.,  267.) 

36.  An  order    punishing    for  con- 
tempt, in  violating  an  injunction, 
can  only  be  reviewed  upon  the 
merits  or  for  alleged  legal  error, 
on  appeal  from  the  order.     ( Wat- 
rous  agt.  Kearney,  79  N.  T.,  496.) 

37.  It  is  within  the  discretion  of 
the  court  whether  to  open  or  va- 
cate the  order  on  motion,  and  the 
exercise  of  this  discretion  cannot 
be  reviewed  here.     (Id.) 

38.  This    court    can    only   review 
judgments  and  grant  new  trials 
for  errors  of  law ;  and  such  errors 
must  be  pointed  out  by  excep- 
tions   taken  at  a    proper    time. 
(Standard   Oil    Co.   agt.    Amazon 
Ins.  Co.,  79  N.  Y.,  506.) 

39.  Where,  therefore,  it  is  alleged 
that  a  verdict  is  perverse,  exces- 
sive in  amount,  and  contrary  to 
the  law  and    the  evidence,   the 
judgment  entered  thereon  cannot 
be  reviewed  here  without  an  ex- 
ception.   (Id.) 

40.  This  rule  has  not  been  changed 
by  the  provision  of  the  Code  of 
Civil  Procedure  (sec.  399)  in  refer- 
ence to  the  granting  of  a  new 
trial  by  the  judge  presiding  at  the 
trial.    (Id.) 

41.  For  such  errors,  it  seems,  the 
general  term  has  power  to  grant  a 
new  trial    in  its    discretion,   al- 
though no  exceptions  were  taken 
on  the  trial.     (Id.) 
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42.  The  provision  of  the  .Code  of 
Civil  Procedure  (sec.  1342),  in  ref- 
erence to  appeals  to  the  supreme 
court  from  orders  of  a  county 
court,  confines  the  appellate  juris- 
diction to  orders  in  actions  orig- 
inating   in    the    county    court. 
(Andrews  agt.  Long,  79  N.  Y.,  573.) 

43.  Accordingly,  held,  that  an  order 
of  county  court  dismissing  an  ap- 
peal from  a  judgment  of  a  justice 
of  the  peace,  was  not  appealable  to 
the  supreme  court.     (Id.) 

44.  "Where,  upon  the  facts  present- 
ed,  the  allowance  of  a  supple- 
mental pleading  is  in  the  discre- 
tion of  the  supreme  court,  the 
exercise  of  this  discretion  by  the 
special  term  may  be  reviewed  by 
the  general  term,  but  not  by  this 
court.  (Fleischmann  agt;  Bennett, 
79  N.  Y.,  579.) 

45.  Where  an  order  of  special  term, 
vacating  an  assessment  for  a  local 
improvement,  is  reversed  by  the 
general  term  on  the  ground  that 
the  assessment  should  be  reduced, 
not  vacated,  and  the  case  is  re- 
mitted to  the  special  term,  that 
the  assessment  may  be  modified 
in  conformity  with  the  principles 
laid  down  by  the  general  term, 
the  order  of  the  general  term  is 
not  a  final  order;  and  so  is  not 
reviewable  here.  (In  re  Pet.  Auch- 
muty,  79  N.  Y.,  622.) 

46.  To  sustain  an  exception  to  the 
refusal  of  a  referee  to  find  facts 
as  requested,  it  is  incumbent  upon 
the  party  to  show  that  the  mate- 
rial facts  so  requested  to  be  found 
were  established  by  uncontrovert- 
ed  evidence,   and  that  if  found 
they  would  have  affected  the  re- 
sult. (Stewart  agt.  Morss,  79  N.  Y., 
629.) 

47.  No  question  can  be  raised  in 
this  court  upon  a  matter  of  fact, 
in  a  case  tried  by  a  referee,  as  to 
which  no  facts  were  found  by  the 
referee,  or  requested  to  be  found. 
(Id.) 


48.  This  court  does  not  lose  juris- 
diction of  a  cause  brought  here 
upon  appeal  until  the  remittitur 
has  been  filed  in  the  court  below, 
and  that  court  has  taken  some 
action  thereon.  (People  ex  rel.  agt. 
Village  of  N. ,  79  N.  Y. ,  638. ) 

49.  Accordingly,  he Jd.  that  the  court 
had  jurisdiction  to  make  an  ex 
parte  order,  correcting  a  remittitur, 
which  had  been  filed  with  the 
clerk  of  the  court  below,  but  up- 
on which    no  action  had    been 
taken  in  that  court.     (Id.) 

50.  Costs  of  appeal  in  proceedings 
by  common  law  certioran  are  not 
allowable,  whether  the  proceed- 
ings come  here  upon  appeal  from 
a  judgment  or  from  an  order  su- 
perseding the  writ.    (Id.) 

51.  Order  of  supreme  court  refus- 
ing to  quash  a  writ  of  certiorari 
removing  an  indictment  into  that 
court  from  the  oyer  and  terminer, 
not  reviewable  here.     (See  Jones 
agt.  People,  79  N.  Y.,  45.) 

52.  Sufficiency  of  exception  to  pre- 
sent   questions  on.      (See  F.  N. 
Bank  agt.  Dana,  79  N.  Y.,  108.) 

53.  When    action    was    in     form 
against    defendant    as   executor, 
when  it  should  have  been  against 
him  individually,  but  objection 
was  not  taken    below,   and  the 
result  is  the  same : 

Held,  that  the  action  would  be 
treated  as  if  the  defendant  was 
sued  individually.  (See  Brown  agt. 
Knapp,  79  N.  Y.,  136.) 

54.  Question  not  raised  below  can- 
not be  presented    upon   appeal. 
(See  Kirkpatrick  agt.  N.  Y.  C.  and 
H.  E.  R.  R.  Co.,  79  N.  Y.,  240.) 

55.  When  question  not  raised  below 
cannot  be  raised  on  appeal ;  also, 
to  reverse  conclusions  of  law  by 
referee  it  must  appear  from  the 
facts  found  that  they  are  errone- 
ous.    (See  CoUender  agt.  Phelan, 
79  If.  F.,366.) 
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56.  Where  a  motion  for  judgment 
on  return  to  a  writ  of  certiorari  in 
proceedings  before  the  mayor  of 
New  York  city  to  remove  a  police 
commissioner  is  allowed    to   be 
heard  upon  order  to  show  cause 
on  less  than  eight  days'  notice, 
the  propriety  of  granting  the  or- 
der is  reviewable.    (See  People  ex 
rel.  &gt.Aichol8,  79  N.  7.,  582.) 

57.  To  justify  an  appellate  court  in 
rendering  final  judgment  against 
the  respondent  upon  reversal  of 
a  judgment,  it  is  not  sufficient  that 
it  is  improbable  that  the  defeated 
party  can  succeed  upon  a  new 
trial ;  it  must  appear  that  he  cer- 
tainly   cannot.       (Guernsey    agt. 
NilLer,  80  N.  Y.,  181.) 

58.  A  certiorari  to  correct  an  assess- 
ment-roll, by  striking  out  an  ille- 
gal assessment,  was  issued  after 
the  assessors  had  completed  the 
roll  and  delivered"  it  to  the  super- 
visor of  the  town.     This  fact  ap- 
pearing on  the  return  to  the  writ, 
a  supplemental  writ  was  issued  to 
the  supervisor,  commanding  him 
to  bring  the  roll  into  court,  which 
was  done,  and  a  hearing  was  then 
had  on  both  writs,  on  the  merits. 
The  objection  that  the  writ  was 
not  the  proper  remedy  because  of 
the  fact  that  the  roll  had  passed 
out  of  the  hands  of  the  assessors 
was  not  raised : 

Held,  that  the  defendants  were 
concluded  from  raising  it  here. 
(People  ex  rel.  agt.  McLdan,  80  N. 
Y.,  254.) 

59.  After  plaintiff  had  been  partially 
examined  as  a  witness,  on  trial 
before  a  referee  the  hearing  was 
adjourned,  and  was  set  down  for 
two  successive  days.      The  ref- 
eree upon  the  first  day  informed 
the  attorney  for  the  parties  that 
the  case  wpuld  not  be  proceeded 
with  that  day,  but  would  be  the 
next.     He  was  advised  by  defend- 
ant's attorney  that  he  could  not 
attend  the  next  day;  he  did  not 
appear,   and  the  case   was   pro- 
ceeded with  on  the  second  day. 


Several  witnesses  being  examined 
for  plaintiff  without  any  one  ap- 
pearing for  defendant.  A  motion 
was  made  on  behalf  of  defend- 
ants at  special  term  to  -strike  out 
the  evidence  so  given,  which  was 
denied.  A  similar  motion  was 
thereafter  made  before  the  ref- 
eree upon  a  subsequent  hearing, 
which  was  denied : 

Held,  that  the  claim  of  a  mistrial 
because  of  the  proceeding  of  the 
referee  without  an  adjournment 
was  a  question  of  irregularity  dis- 
posed of  on  the  motion,  and  not 
reviewable  on  appeal  from  the 
judgment.  (Comins  agt.  Hetfield, 
80  N.  F.,261.) 

60.  Also,  held,  that  an  order  of  spe- 
cial term  denying  a  motion  to  set 
aside  the  referee's  report  and  the 
judgment  thereon,  and  to  vacate 
the  order  of  reference  because  of 
irregularity  in    the    proceedings 
before  the  referee,   was  not  re- 
viewable  here;  that  it  was  a  mat- 
ter addressed  to  the  discretion  of 
that  court.     (Id.) 

61.  Under    the    provisions  of    the 
Code  of  Civil  Procedure  (§§  191, 
194),  requiring  a  party,  on  appeal 
from  an  order  granting  a    new 
trial,   to  stipulate  for  judgment 
against  him  in  case  of  affirmance, 
and  directing  this  court,  in  such 
case,  to  render  judgment  absolute 
upon  the  right  of  the  appellants; 
also  authorizing  such  proceedings 
in  the  court  below  upon  the  re- 
mittitur  as  are  not  necessary  to 
render    the    judgment    effectual, 
the  judgment  must  be  absolute 
against  the  appellant    upon  the 
whole  matter  and  right  in  contro- 
versy in  the  action.    (Hiscock  agt. 
Harris,  80  N.  Y.,  402.) 

62.  Where,  therefore,  an  order,  re- 
versing a  judgment  in  favor  of 
plaintiff  and  granting  a  new  trial, 
is  affirmed  on  appeal  to  this  court, 
and  judgment  absolute  ordered, 
in  an  action  wherein  the  answer 
sets  up  a  counter-claim,  defendant 
is  entitled  to  such  judgment  upon 
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the  remittitur  as  the  facts  alleged 
by  him  in  his  answer  entitle  him 
to.  (Id.) 

63.  It  seems,  that  where,  upon  the 
trial  of  an  action,  either  civil  or 
criminal,  the  court  corrects,   or 
offers  to  correct,  an  erroneous  rul- 
ing, and  the  party  against  whom 

*  it  was  made  refuses  to  consent  to 
the  correction,  or  to  avail  himself 
of  the  offer,  an  exception  to  the 
ruling  will  not  be  available  on 
appeal,  provided  the  appellate 
court  can  see  that  the  acceptance 
of  the  offer  would  have  relieved 
the  party  from  any  actual  or  pos- 
sible injury  in  consequence  of  the 
erroneous  ruling.  (Cox  agt.  Peo- 
ple, SON.  Y.,  500.) 

64.  The  caption  of  an  order  for  the 
service  of  summons  by  publica- 
tion was   "At  a  special  term  of 
the  supreme  court,  *    *    *    held 
at  chambers;"  and  there  was  a 
direction  to  enter  it.    It  did  not 
appear  that  it  was  entered  as  a 
court  order;  it  was  in  fact  made 
by  the  judge  whose    name    ap- 
peared  in    the    caption,   out   of 
court,   in  his  private  chambers; 
it  was  signed  with  his  initials  and 
those  of    his  office;    and  in  the 
body  thereof  it  purported  to  be 
made  by  the  judge.     The  general 
term  held  that  the  caption  and 
the  direction  to  enter  were  not 
conclusive,   and    that   the    order 
was  good  as  a  chamber  order  of 

.  the  judge: 

Held,  that  as  the  question  was 
purely  one  of  form,  this  court 
would  not  differ  with  the  court 
below  on  so  technical  a  point  of 
practice.  Order,  therefore,  af- 
firmed. (Phinney  agt.  BroscheU, 
SON.  Y.,  544.) 

65.  An  appeal  from  an  order  of  gen- 
eral term  affirming  a  judgment 
is  premature  and  unauthorized; 
judgment  should  first  be  entered 
and  the  appeal  taken  from  the 
judgment.     (Kilmer  agt.  Bradley, 
SOJV.  Y,  630.) 


66.  The  question  as  to  whether  this 
court  has  jurisdiction  on  appeal 
from  a  judgment,  or  from  an  order 
granting  or  refusing  a  new  trial, 
is  to  be  determined  by  the  amount 
in  controversy  in  the  general  term. 
(Davidson  agt.  Alfaro,  80  N.  Y., 
600.) 

67.  Objection  not  raised  below,  not 
available  on    appeal.    (See  Park 
agt.  Park,  80  N.  Y.,  156.) 

68.  Where  no  exceptions  are  taken 
on  trial,  or  to  referee's  refusal  to 
find,  and  order  modifying  judg- 
ment by  general  term  does  not 
state  it  was  upon  facts,  order  can- 
not be  sustained.    (See  Brown  agt. 
Gallaudet,  80  N.  Y.,  414.) 

69.  Order  amending  order  of  pub- 
lication, not  reviewable  here.    (See 
Mojarrieta  agt.  Saenz,  80  N.   Y., 
55,5.) 

70.  Where  evidence  upon  question 
of   fact  is  conflicting,  judgment 
cannot  be  reversed  here  on  ground 
that  verdict  is  against  weight  of 
evidence.     (See  Green  agt.  Fortwr 
[Mem.],  80^.  Y.,  640.) 

71.  Order  vacating  an  attachment 
not  reviewable  here.    (See  Claflin 
agt.  Baere  [Mem.],  80  N.  Y.,  643.) 

72.  General  term  of   the  supreme 
court  has    no    power  to  vacate 
judgment  as  to  costs  which  has 
been  affirmed  by  this  court,  at 
least  when  no  new  facts  are  pre- 
sented.     (See  Sheridan  agt.  An- 
drews [Mem.],  8U  N.  Y,  648.) 


APPEARANCE. 

1.  When  a  married  woman  may  ap- 
pear by  her  own  attorney.  (See 
Janimki  agt.  Heidelberg,  21  Hun, 
439.) 

ARREST. 

1.  The  affidavit  upon  which  the 
order  of  arrest  was  founded  was 
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made  upon  information  and  belief, 
without  stating  the  source  of  such 
information;  the  application  was 
made  ex  parte,  and  the  moving 
affidavit  did  not  state  whether 
any  previous  application  had  been 
made.  The  order  of  arrest  and 
the  undertaking  were  not  indorsed 
with  the  office  address  or  place 
of  business  of  plaintiff's  attorney, 
nor  was  the  order  of  arrest  sub- 
scribed by  plaintiff's  attorney,  and 
but  one  surety  made  affidavit  of 
justification.  On  motion  by  de- 
fendant's attorney  to  vacate  order 
of  arrest,  plaintiff's  attorney  asked 
leave  to  amend: 

Held,  that  leave  to  amend  should 
be  denied  and  motion  to  vacate 
should  be  granted.  (Jones  agt. 
Platt,  ante,  73.) 

2.  Though  each  partner  is  liable  to 
arrest  for  the  frauds  committed  by 
the  other   members  of    the  firm, 
although  he  may  have  been  en- 
tirely ignorant  of  such  frauds ;  yet 
upon  application  by  a  member  to 
be  discharged  from  imprisonment 
under  the  provisions  of  the  Re- 
vised Statutes,  it  being  the  duty  of 
an  opposing  creditor  to  show  that 
the  proceeding  upon  the  part  of 
the  prisoner  is  not  just  and  fair, 
personal  participation  in  the  fraud 
by  the  applicant  is  required  to  be 
proved  in  order  to  justify  the  court, 
in  denying  such  discharge.     (Mat- 
ter of  Benson,  ante,  814.) 

3.  A  judgment,  therefore,  that  the; 
firm  of  which  the  petitioner  is  a 
member  has  been  guilty  of  a  frau- 
dulent disposition  of  its  property, 
does  not  necessarily  preclude  his 
discharge  as  one  of  the  partners. 
(Id.) 

See  DISCONTINUANCE  OF  ACTION. 
Livermore  agt.  Berdett,  ante,  308, 

4.  Where  a  defendant,  in  an  action 
brought  against  him  by  his  wife, 
for  a  limited  divorce,  fails  to- com- 
ply with  the  terms  of  aa  order, 
requiring  him  to  pay  a  certain 
sum  of  money  to  her  attorney  to 


meet  the  expenses  of  the  suit,  he 
is  guilty  of  a  contempt,  for  which 
the  court  may  issue  a  precept 
committing  him  to  jail.  (Stro- 
bridge  agt.  Strobridge,  21  Hun,  288.) 

5.  Upon  the  return  of  an  order,  re- 
quiring the  defendant    to   show 
cause  why  he  should  not  be  com- 
mitted for  failing  to  comply  with 
the  terms  of  such  an  order,  he 
cannot  show,  in  opposition  to  the 
motion,   that  his    pecuniary  cir- 
cumstances are  such  as  to  render 
him  unable  to  pay  the  moneys 
thereby  required  to  be  paid.     (Id.) 

6.  An  application  under  2  Revised 
Statutes,  588,  section  20,  for  relief, 
on  the  ground  of  the  applicant's 
inability  to  comply  with  the  re- 
quirements of  the  order,  must  be 
made  to  the  court,  upon  notice  to 
the  adverse  party,     (fd.) 

7.  Semble,  that  the  remedy  afforded 
by  the  said  section  was  intended 
for  those  only  who  are  actually 
imprisoned.     (Id.) 

8.  This  action  was  brought  to  re- 
cover moneys  alleged  to  have  been 
fraudulently  embezzled  and  mis- 
appropriated   by    the    defendant 
while  acting  as  a  book  keeper  for 
the  plaintiif.     Upon  a  motion  to 
vacate  an  order  of  arrest  granted 
herein,  the  court  below  found  that 
a  portion  of  the  sum  sought  to 
be  recovered  had  probably  been 
fraudulently  appropriated  by  the 
defendant,  and  that  the  residue 
had  been  obtained  and  used  by 
him  with  the  plaintiff's  knowledge 
and  consent,  and  held  that,  inas- 
much as  the  demand  upon  which 
an  order  of  arrest  could  have  been 
properly  granted  had  been  united 
with  one  upon  which  it  could  not 
be  granted,  that  the  order  should 
be  vacated : 

Held,  that  the  order  was  prop- 
erly vacated.  (Easton  agt.  Uas- 
sidy,  21  Hun,  549.) 

9.  To  authorize  the  granting  of  an 
order  of  arrest,  under  subdivision 
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4  of  section  549  of  the  Code  of 
Civil  Procedure,  as  amended  in 
1879,  the  complaint  must  allege 
the  cause  of  action  therein  set 
forth  to  be  fraudulent  or  to  have 
been  fraudulently  contracted,  and 
must  limit  the  application  for  the 
order  to  such  cause  of  action.  (Id.) 

10.  Arrest  of  a  party  under  an  exe- 
cution, while  returning  from  at- 
tendance at  a  court  —  remedy  of, 
is  by  a  motion  and  not  by  a  writ 
of  habeas  corpus  —  a  party  must 
be  in  actual  custody  to  authorize 
such  writ  to  issue.     (See  Matter  of 
Lampert,  21  Hun,  154.) 

11.  A  police  officer  is  not  authorized, 
without  process,  to  arrest  a  per- 
son as  a  common  prostitute,  on 
the  ground  that  she  is  a  disorderly 
person,   unless  the    offense   was 
committed  in  his  presence.     (Peo- 
ple ex  rel.  Kingsley  agt.  Pratt,  22 
Hun,  300.) 

12.  A  city  ordinance  providing  that 
"policemen    shall    have    power 
*    *    *     to  arrest     *    *    *    all 
vagrants,    common    prostitutes, 
drunkards  and  other  disorderly 
persons  found  in  the  city,"  must 
be  construed  as  a  power  to  arrest 
such  offenders  in  the  manner  re- 
quired by  the  general,  common 
and  statutory  law  of  the  state,  and 
not  as  giving  additional  power  to 
such  officers,   not  warranted  by 
and  not  in  harmony  with  such 
general  law.     (Id.) 

13.  A  complaint  before  a  police  mag- 
istrate to  the  effect  that  the  com- 
plainant had  heard  and  believed  a 
person  to  be  a  common  prostitute, 
without  stating  the  source  of  his 
information,  or  the  grounds   of 
his  belief,   will  not   justify  the 
magistrate  in  proceeding  with  the 
trial  of   the  person   upon   such 
charge.     (Id.) 

14.  Section  568  of  the  Code  of  Civil 
Procedure,  authorizing  a  motion 
to   vacate   an    order   of    arrest, 
.founded  upon  proof  by  affidavit 


on  the  part  of  the  defendant,  to 
be  made  "to  the  court,  or,  if  the 
order  was  granted  by  a  judge  out 
of  court,  to  any  judge  of  the 
court  upon  notice,"  is  not  in  con- 
flict with,  nor  does  it  abrogate  the 
provisions  of  section  769  of  the 
said  Code,  which  requires  all  mo- 
tions, upon  notice,  in  an  action  in 
the  supreme  court,  to  be  made 
within  the  judicial  district  in 
which  the  action  is  triable,  or  in 
a  county  adjoining  it,  except  that 
when  it  is  triable  in  the  first  ju- 
dicial district,  the  motion  must  be 
made  therein.  (Button  agt.  Sabey, 
22  Hun,  557.) 

15.  When  the  facts  on  which  an  order 
of  arrest  is   granted  are  not  ex- 
trinsic to  the  cause  of  action,  but 
the  nature  of  the  action  alone  fur- 
nishes the  authority  for  granting 
it,  it  should  not  be  vacated  upon 
evidence  tending  to  disprove  the 
existence  of  the  cause  of  action ; 
the    merits    of    the    controversy 
should  not  be  determined  upon 
affidavits,  but  should  be  allowed 
to  await  the  trial  of  the  action. 
(Peck  agt.  Lombard,  22  Hun,  63.) 

16.  Under  section  552  of  the  Code  of 
Civil  Procedure,  a  defendant  may 
be  arrested  in  an  action  brought 
in  this  state  upon  a  judgment  re- 
covered in  a  circuit  court  of  the 
United  States,  provided  he  might 
have  been  so  arrested    had  the 
original  action  been  brought  here. 
(Baxter  agt.  Drake,  22  Hun,  565.) 

17.  Supersedeas  —  when  a  defendant 
is  not  in  actual  custody  so  as  to 
authorize  an  application  for  it. 
(See  Watt  agt.  Healy,  21  Hun,  491.) 

18.  When  conditions  will  not  be  im- 
posed, where  an  execution  against 
the  person  is  set  aside.     (See  Cat- 
lin  agt.  Adirondack  Co.,  22  Hun, 
493.) 

19.  Motion  by  a  defendant  to  be  dis- 
charged   from,   because    of     the 
failure  of    the  plaintiff  to  enter 
judgment  —  where  it  may  be  made 
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—  not  necessary  to  show  that  the 
plaintiff  knew  he  was  in  actual 
custody  —  Code  Civil  Procedure, 
section  572.  (See  Sumner  agt.  Os- 
born,  22  Hun,  13.) 

20.  An  order  of  arrest  was  issued  in 
an  action  to  recover  damages  for 
wrongfully  and  maliciously  cut- 
ting down  and  carrying  away  cer- 
tain   telegraph    poles,   with    the 
wires     and'    insulators    attached 
thereto,  which  were  located  in  a 
highway  in  the  state  of  New  Jer- 
sey, and  formed  part  of  a  contin- 
uous telegraph  line  in  operation 
in  that  state.    On  motion  to  vacate 
the  order  of  arrest,  held,  that  the 
order  was  not  properly  granted; 
that  as  the  poles  were  affixed  to 
the  soil  they  were  part  of   the 
realty,  and  the  cutting  down  of 
the  same  was  a  trespass,  the  dam- 
ages for  which    could    only  be 
recovered  in  an  action  quasre  clau- 
sumfregit ;  that  the  cutting  down 
and    removal    charged  was    one 
continuous  transaction,  constitut- 
ing but  one  cause  of  action,  which 
could  not  be  divided,  and  was 
local;  also,  that  the  objection  as 
to  jurisdiction  could  be  taken  on 
such  a  motion ;  as,  if  the  order  of 
arrest  was  granted  without  autho- 
ity,  defendant  was  entitled  to  have 
it  vacated,  and  was  not  bound  to 
raise  the  question  by  answer  or 
demurrer.     (Am.  Un.  Tel.  Co.  agt. 
Middleton,  80  N.  T.,  408.) 

21.  It  appeared,  by  the  affidavits, 
that  defendant  cut  the  poles  in  a 
highway,  and  carried  them  to  the 
ditches  and  side   fences  of   the 
road,  and  left  them : 

Hetd,ihsit  conceding  the  poles  and 
wires  could  have  been  made  the 
subject  of  a  conversion  after  they 
had  been  severed,  no  such  conver- 
.  sion  actually  took  place;  also,  that 
as  the  order  of  arrest  was  granted 
for  the  cutting,  as  well  as  the 
conversion,  even  if  such  conver- 
sion took  place,  the  order  should 
be  vacated,  for  the  reason  that 
the  right  of  arrest  is  not  applicable 
to  all  the  causes  of  action.  (Id.) 


22.  When  undertaking  in  form  unau- 
thorized by  the  statue  taken  by 
sheriff  from  defendant,  arrest 
under  order  of  arrest  in  action  to 
recover  possession  of  personal 
property  is  void.  (See  Cook  agt. 
Freudenthal,  80  N.  T.,  202.) 


ATTACHMENT. 

1.  The  defendants  had  in  store  for 
plaintiff  a  quantity  of  coffee,  to  be 
held  for  it,  with  liberty  to  sell,  and 
to  pay  the  plaintiff,  out  of  the  pro- 
ceeds, the  amount  due  upon  bills 
of    exchange  which  it  had   dis- 
counted on  the  security  of   the 
property.    The  defendants  sold  the 
coffee,  using  the  proceeds,  which 
were  more  than  sufficient  to  pay 
the  drafts,  in  their  business : 

Held,  upon  a  motion  to  vacate 
an  attachment  granted  upon  these 
facts,  that  the  modified  wording 
of  section  636  of  the  Code  of  Civil 
Procedure  has  not  changed  the 
provision  of  section  227  of  the 
former  Code  in  this  respect,  and 
that  the  attachment  cannot  be  sus- 
tained, because  it  has  not  been 
shown  that  the  debtors  either  as- 
signed, disposed  of,  or  secreted, 
or  were  about  to  assign,  dispose  of, 
or  secrete  their  property,  with  the 
intent  to  defraud  their  creditors. 

Held,  that  the  provision  as  to 
attachments  differs  in  this  respect 
from  that  providing  for  the  mak- 
ing of  an  order  of  arrest;  so  that  a 
debtor  is  liable  to  arrest,  but  not 
to  seizure  of  his  property  by  at- 
tachment, when  he  may  have  dis- 
posed of  plaintiff's  property  or  that 
of  any  other  person  with  intent 
to  defraud  its  owner.  (German 
Bank  of  London  agt.  Dash,  ante, 
124.) 

2.  A  bill  in  equity  to  dissolve  a  part- 
nership and  to  adjudge  void  cer- 
tain attachments  issued  by  credit- 
ors of  the  firm,  is  demurrable  by 
said  creditors.     As  to  such  cred- 
itors the  remedy  at  law  against 
their  enforcing  said  attachments 
is  adequate.     The  parties  can  re- 
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lease  the  attached  property  by  a 
bond.  They  can  move  to  vacate 
the  attachments.  They  can  defend 
on  the  ground  that  the  court  issu- 
ing the  attachments  has  no  juris- 
diction. If  such  creditors  sue  in 
the  wrong  coun,  it  is  not  the  pro- 
vince of  a  court  of  equity  to  bring 
them  in  as  parties  to  answer  an 
allegation  to  that  effect  and  to 
have  their  suit  arrested.  (Field- 
ing agt.  Lucas  et  al.,  ante,  134.) 

3.  It  matters  not  what  a  person  be- 
lieves or  disbelieves,  the  applicant 
for  an  attachment  under  subdi- 
vision 2  of  section  636  of  the  Code 
of  Civil  Procedure,  must  show  by 
proof  of  facts  known  to  the  wit- 
nesses who  testify  to  them,  that 
the  belief  in  the  intent  to  defraud 
by  a  disposition  of  the  property  is 
well  founded.     In  other  words  the 
intent  so  to  defraud  must  be  a  fair 
and  logical  sequence  from  facts 
proved.     (Ellison  agt.    Bernstein, 
ante,  145.) 

4.  It  is  not  enough  that  a  witness  is 
willing  to  testify  to  a  fact  posi- 
tively; he  will  not  be  allowed  to 
so  testify,  when  it  is  plain  that  he 
can  have  no  actual  knowledge  on 
the  subject.     The  sources  of  in- 
formation must  be  given,  so  that 
the  tribunal  called  upon  to  act  can 
see  that  the  facts  sought  to  be 
proved  are  established  by  legiti- 
mate testimony.     (Id.) 

5.  The  facts  (even  if  true),  that  the 
defendant  was  insolvent  when  he 
made  the  purchases,  that  he  bought 
more  goods  than  he  needed,  and 
that  he  failed  to  disclose  his  in- 
solvency in  the  absence  of  any 
false  statements,  are  not  sufficient 
to  show  any  intent  to  defraud. 
(Id.) 

6.  N6r  is  it  any  evidence  of  intent 
to  defraud,  that  the  defendant  re- 
fused to  secure  the  plaintiffs;  so 
long  as  the  law  allows  preferences 
to  creditors  by  a  failing  debtor, 
it  cannot  be  proof  of  intent  to 
defraud,   that  the  defendant  in- 


tends to  do  what  the  law  permits. 
(Id.) 

7.  A  purchaser,  from  a  defendant 
in  an  action,  of  certain  property 
against  which  an  attachment  has 
been  issued,  may,  under  section 
682  of    the  Code  of    Civil  Pro- 
cedure, move  to  vacate  the  attach- 
ment.    (Trow's  Printing  and  Book- 
binding Company  agt.  Hart,  ante, 
190.) 

8.  The  attachment  was  properly  va- 
cated,  on   the  ground    that    the 
affidavit  did  not  show  that  the 
plaintiff  was  entitled  to  recover  a 
sum  stated  therein  over  and  above 
all  counter-claims  known  to  him 
(Code  of  Civil  Procedure,  sec.  6361 
(Id.)    ' 

9.  Where  the  motion  to  vacate  the 
attachment  is  made  upon  the  pa- 
pers   on    which    the   warrant    is 
granted,  the  plaintiff  cannot  put 
in  additional  affidavits  in  support 
of  the  attachment.     (Id.) 

10.  Where  an  application  is  made 
to  vacate  an  attachment  founded 
only  upon  the  papers  upon  which 
the  warrant  was  granted,  an  order 
denying  such  application  is  ap- 
pealable   to    the    general    term. 
Achelis  et  al.   agt.  Kalinan,  ante, 
491.) 

11.  On  such  appeal  the  general  term 
must  exercise  the  same  supervision 
over  the  motion  that  the  judge  to 
whom  it  was  originally  made  could 
have    done.      The    general   term 
must  consider  as  to  whether  there 
is  sufficient  in  the  papers  to  jus- 
tify the  issuing  of  the  attachment, 
not  whether  there  was  jurisdic- 
tion.    (Id.) 

12.  Where  the  facts  set  forth  in  the 
affidavits,  upon  which  the  attach- 
ment was  granted,  were  that  the 
defendant  purchased  the  goods  in 
question    August   6,    1880,   on  a 
credit  of  thirty  days  from  Sep- 
tember 15,  1880;  that  the  goods 
was  obtained  by  false  and  fraudu- 
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lent  representations;  stating  the 
negotiations  which  entered  into 
the  sale,  the  representations  al- 
leged to  have  been  made,  and  that 
such  statements  were  false;  shows 
in  what  respect  it  is  claimed  they 
were  false,  and  points  out  the  in- 
debtedness existing  at  the  time; 
then  makes  a  general  allegation 
that  "the  defendant  has  assigned 
and  disposed  of  his  property  with 
intent  to  defraud  his  creditors; 
that  after  purchasing  said  goods, 
the  defendant  shipped  about  one- 
half  of  them  to  auction  houses  in 
other  cities,  and  sold  the  same  at 
auction.  After  this  allegation  fol- 
lows a  general  charge  that  the 
defendant,  on  October  12,  1880, 
made  a  general  assignment  with 
preferences: 

Held,  that  there  was  sufficient 
in  the  papers  to  justify  an  order 
of  arrest,  admitting  the  facts  in 
the  affidavits  to  be  true,  but  there 
was  not  sufficient  to  justify  the 
attachment.  (Id.) 

13.  Where  the  party  made  an  assign- 
ment in  October,  the  goods  being 
bought  in  August,  and  there  being 
preferences  to  creditors  whom  he 
owed,  the  court  cannot  assume 
from  that  fact  that  there  was  a 
fraudulent  disposition  of  his  prop- 
erty: 

Held,  further,  that  the  attach- 
ment must  be  reversed,  for  the 
reason  that  there  was  no  connec- 
tion between  the  previous  acts  and 
the  assignment  to  prove  the  as- 
signment to  have  been  made  with 
a  fraudulent  intent,  or  to  warrant 
that  conclusion.  (Id.) 

14.  Where,   in  an  action  brought 
against  a  firm,  consisting  of  two 
members,  an  attachment  is  issued, 
and  thereafter  one  of  the  partners 
is  personally  served  with  the  sum- 
mons, but  the  other  is  not,  nor 
are    proceedings    to    serve    him 
therewith    by    publication    com- 
menced within   the    thirty  days 
required  by  the  statute,  the  at- 
tachment ceases  to  be  a  lien  upon 


the  firm  property.     (Donnett  agt. 
Williams,  21  Hun,  216.) 

15.  The  failure  to  state,  in  an  affida- 
vit upon  which  an  application  for 
an  attachment  is  made,  that  the 
plaintiff  is  entitled  to  recover  the 
sum  specified  therein,    over  and 
above  all  counter-claims  known 
to  him,  as  required  by  section  636 
of  the  Code  of  Civil  Procedure, 
renders  the  attachment  void  ab 
initio.     (Id.) 

16.  The  complaint  in  this  action  al  - 
leged  that  the  plaintiff  and  the  de- 
fenda'nt  Walter  were  co-partners, 
and  that  the  firm  had  become  in- 
solvent ;  that  the  other  defendants 
had,  by  collusion  with  the  defend- 
ant Walter,   commenced  actions 
against  the  firm   in  the  marine 
court  of  the  city  of  New  York, 
in  which  attachments  had  been 
issued,  under  which  property  of 
the  firm  had  been  seized;    that 
such  attachments  were  void,  for 

.  the  reason  that  the  firm  had  a 
place  of  business  in  the  city  of 
New  York,  though  both  of  the 
members  thereof  resided  in  Kings 
county.  The  relief  sought  was 
the  dissolution  of  the  firm,  the 
appointing  of  a  receiver,  the 
vacating  of  the  attachment,  and 
also  that  the  said  defendants 
might  be  restrained  from  further 
prosecuting  their  actions  in  the 
marine  court: 

Held,  that  as  to  the  attaching 
creditor,  the  complaint  did  not 
state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  it 
should  be  dismissed.  (Fielding 
agt.  Lucas,  22  Hun,  22.) 

17.  An  attachment  which  has  become 
invalid  by  reason  of  the  failure  of 
the  plaintiff    to  serve  the  sum- 
mons, either  personally  or  by  pub- 
lication, within  thirty  days  from 
the  time  it  was  issued,  is  not  re- 
vived and  rendered  valid  by  the 
subsequent  appearance  of  the  de- 
fendant in  the  action.     (Blossom 
agt.  Estes,  22  Hun,  472.) 


534 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


18.  Upon  the  return  of  an  attach- 
ment against  defendant  for   an 
alleged  contempt   in  disobeying 
the  provision  contained  in  a  judg- 
ment of    divorce  herein,   which 
required  him  to  pay  alimony  and 
to  give  security  for  the  payment 
thereof;    and     upon    motion    to 
vacate  the  attachment  the  court 
adjudged  him  to  be  in  contempt, 
and  ordered  him  to  pay  a  fine,  to 
give  security  in  a  specified  amount 
lor  future  alimony,  and  to  stand 
committed  until  compliance  with 
the  order: 

Held,  that  the  whole  matter  was 
before  the  court  and  it  had  juris- 
diction to  grant  such  relief. 
(Park  agt.  Park,  80  N.  Y.,  156.) 

19.  The  attachment  was  issued  upon 
proof  of   service  of  copy  of  the 
judgment,  with  demand  of  pay- 
ment of  the  alimony  in  arrear, 
with  the  costs,   and   the  giving 
security  as  required  by  the  judg- 
ment,  and  proof  of  defendant's 
failure     to    comply     therewith: 

Held,  that  the  papers  served 
were  sufficient  to  authorize  the 
issuing  of  the  writ  (Code  of  Civil 
Procedure,  sec.  14);  that  the  judg- 
ment contained  all  that  was  neces- 
sary to  advise  defendant  of  the 
nature  of  the  claim  made  against 
him.  (Id.) 

20.  Defendant  claimed  that  the  at- 
tachment should  have  been  vacat- 
ed, because  based  on  his  refusal 
to  pay  costs : 

Held,  untenable  as  it  was  issued 
for  "  disobedience  to  the  lawful 
mandate  of  a  court"  (Code,  Civil 
Procedure,  sec.  14,  sub.  3);  and 
that  the  provision  of  the  statute 
of  1847  (sec.  2,  chap.  390,  Laws 
of  1847),  prohibiting  imprison- 
ment for  contempt  in  not  pay- 
ing costs,  had  no  application. 
(Id.) 

21.  The  action  was  commenced  by 
the  service  of  a  summons;  defend- 
ant did  not  appear;  it  was  ob- 
jected that  the  court  had  no  juris- 
diction to  decree  alimony,  because 


no  complaint  demanding  it  was 
served : 

Held,  untenable;  that  if  the 
judgment  was  erroneous  in  this 
respect  it  should  have  been  cor- 
rected on  motion  to  vacate  or 
modify.  (Id.) 

22.  Also,  held,  that  plaintiff  was  not 
estopped  from  enforcing,  in  this 
manner,  payment  of  alimony,  by 
the  fact  that  the  judgment  author- 
ized an  execution  to  be  issued. 
(Id.) 

23.  It  was  objected  that  no  compe- 
tent order  was  made  for  the  is- 
suing of  the  attachment ;  this  ob- 
jection was  not  raised  at  special 
term.     Upon  the  attachment  was 
an  indorsement    signed    by    the 
clerk  of  the  court  stating  that  it 
was  issued  by  special  order  of  the 
court: 

Held,  that  •  the  presumption 
was  that  such  an  order  had  been 
made;  but  in  any  event,  as  the 
objection  was  not  raised  below, 
it  was  not  available  here.  (Id.) 


ATTORNEY. 

1.  A  receiver  in  supplementary  pro- 
ceedings may  employ  on  his  be- 
half the  attorney  of  the  party  for 
whose    benefit    the    proceedings 
are  instituted  (Overruling  Branch 
agt.   Branch,  49  How.,  196;  and 
Gumming,  Receiver,  agt.  Edgerton, 
9  Bosw.,  685).     (Baker  agt.    Van 
Epps,  ante,  79.) 

2.  The  attorney  has  a  lien  upon  the 
papers  in  the  suit,  which  cannot 
be  divested  without  payment,  but 
he  has  no  lien  upon  the  client,  and 
cannot  prevent  him  from  employ- 
ing another  attorney  to  represent 
him.     (Prentiss  agt.  Livingston  et 
al,  ante,  380.) 

3.  Where  motion  was  made  by  de- 
fendants for  substitution  of  a  new 
attorney : 

Held,  that  the  motion  should  be 
granted  ;   but  if  the   defendants 
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desire  the  papers  in  the  possession 
of  their  attorney  they  must  first 
>  discharge  his  lien.  If  this  relief 
.  is  not  insisted  upon  the  order  for 
substitution  must  provide  that 
the  taxable  costs  in  the  action  to 
the  present  time  (if  collected  upon 
a  favorable  termination  of  the  ac- 
tion) be  paid  to  the  present  attor- 
ney of  the  defendants,  to  whom 
they  equitably  belong.  (Id.) 

4.  The  amendment  to  section  6fi  of 
the    Code    of    Civil    Procedure, 
passed  in  1879,  gives  to  the  attor- 
ney of    record,    from  the   com- 
mencement of  an  action  or  the 
service  of  an  answer  containing  a 
counter-claim,   a    lien   upon    his 
client's  cause  of  action  or  counter- 
claim, which  attaches  to  a  verdict, 
report,   decision  or  judgment  in 
his  client's  favor,  and  the  proceeds 
thereof,  in  whosoever  hands  they 
may  come,  and  cannot  be  affected 
by  any  settlement  between    the 
parties  before  or  after  the  judg- 
ment.    (McCabe  agt.  Fogg,  ante, 
488.) 

5.  But  no  new  remedy  is  provided 
for  the  enforcement  of  the  lien, 
and,  in  order  to  make  it  available 
in  the  ease  of  a  settlement  before 
judgment,  the  attorney,  while  he 
need  no  longer  prove  fraud  or 
collusion,   must  still  go  on  with 
the    litigation    until    judgment, 
which  is  to  be  perfected  for  cost 
only.    (Id.) 

$.  Semble,  that  under  section  66  of 
the  Code  of  Civil  Procedure,  as 
amended  in  1879,  the  attorney  for 
a  defendant,  in  whose  favor  a 
judgment  for  costs  has  been  en- 
tered upon  the  dismissal  of  the 
complaint,  acquires  a  lien  thereon 
for  his  compensation,  which  is 
superior  to  the  right  of  the  plain- 
tiff to  set  off  a  prior  judgment  in 
his  favor,  whether  he  seek  to  en- 
force such  right  upon  a  motion  or 
by  an  action.  (Ennis  agt.  Curry, 
22  Hun,  584.) 

7.  Where  a  party  has  been  brought 


into  court  on  attachment,  in  pro  - 
ceedings  to  punish  for  contempt, 
he  may  be  represented  by  attor- 
ney in  the  subsequent  proceed- 
ings. (Watrous  agt.  Kearney,  79 
N.  T.,  496.) 

8.  An  order  punishing  defendants 
for  contempt  was  granted  by  de- 
fault.    On  motion  to  vacate  the 
order,  it  was  alleged,  in  the  mov- 
ing papers  that  the  attorneys  who 
appeared  for  the  defendants  in 
the  proceedings  had  no  authority. 
The  attorney  who  appeared  on 
return  of  the  attachment  made  af- 
fidavit that  he  was  authorized; 
the  defendants  were  also  person- 
ally present;  the  same  attorney 
appeared  before  the  referee,   to 
whom  it  was  referred,   to  take 
proofs.    Notice  of  motion  for  final 
order  was  served  on,  and  service 
admitted  by,  attorneys  who  had 
appeared  for  defendants  in  the 
action,  and  who  had  also  admitted 
service  of  the  referee's  report : 

Held,  that  as  the  attorneys  thus 
undertook  to  represent  defend- 
ants, the  mere  allegation  of  want 
of  authority  so  to  do  did  not  in- 
validate the  order.  (Id.) 

9.  As  to  how  far  the  right  of  lien  of 
an  attorney  for  costs  will  stand  in 
the  way  of  a  set-off  of  a  judg- 
ment,   sought    in    an    equitable 
action,  quaere.     (Davidson  agt.  Al- 
faro,  80  N.  T.,  660.) 


ATTORNEY  AND  CLIENT. 

1.  One  Foster,  the  owner  of  a  lot 
upon  which  was  a  mortgage  for 
$1,000,  owned  by  one  Root,  and 
one  for  $500,  owned  by  one 
Crosby,  entered  into  negotiations 
with  the  defendant  Wright,  for 
the  sale  of  the  lot  to  him,  subject 
to  the  Root  "hiortgage,  upon  the 
agreement  that  he  should  pay  the 
Crosby  mortgage.  While  the 
negotiations  were  pending,  Fos- 
ter, Crosby  and  Root  each  called 
upon  one  Howe,  an  attorney,  and 
requested  him  to  draw  such  papers 
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as  might  be  necessary  to  carry 
out  the  agreement  between  them, 
which  he  did.  Thereafter  Foster 
conveyed  the  lot  to  Wright  by  a 
deed,  containing  a  clause  by  which 
the  latter  as'sumed  the  payment  of 
the  Root  mortgage.  Wright  also 
agreed  to  and  did  thereafter  pay 
and  discharge  the  Crosby  mort- 
gage. 

In  an  action  to  foreclose  the 
Root  mortgage,  and  hold  Wright 
liable  for  any  deficiency  that 
might  arise  on  a  sale,  he  claimed 
that  the  deed,  though  absolute  on 
its  face,  was  intended  as  a  mort- 
gage, and  that  he  was  not  liable, 
upon  the  covenant,  for  the  assump- 
tion of  the  Root  mortgage  con- 
tained therein: 

Held,  that  the  relation  of  attor- 
ney and  client  did  not  exist  be- 
tween Wright  and  Howe,  so  as  to 
render  the  testimony  of  the  latter 
as  to  the  declarations  and  acts  of 
the  parties  relating  to  the  agree- 
ments entered  into  between  them 
inadmissible,  under  section  835  of 
the  Code  of  Civil  Procedure. 
(Boot  agt.  Wright,  21  Hun,  344.) 

2.  The  plaintiff,  a  married  woman, 
having  brought  this  action,  under 
the  civil  damage  act,  to  recover 
the  damages  resulting  from  the 
intoxication  of  her  husband,  al- 
leged to  have  been  caused  by  liquor 
sold  to  him  by  the  defendant,  the 
same  was,  after  issue  joined  and 
before  trial,  settled  by  the  parties, 
the  defendant  paying  to  the  plain- 
tiff thirty  dollars,  and  each  party 
agreeing  to  pay  their  own  costs. 
The  plaintiff  executed  to  the  de- 
fendant a  release  of  the  cause  of 
action,  under  seal,  and  a  stipula- 
tion, upon  which  an  order  discon- 
tinuing the  action  was  entered. 
Thereafter,  upon  an  application 
made  in  the  name  and  behalf  of 
the  plaintiff,  an  <lrder  was  made 
setting  aside  and  vacating  the  set- 
tlement and  discontinuance,  upon 
the  ground  that  it  was  made  in 
fraud  of  the  rights  of  the  plain- 
tiff's attorneys : 
Held,  that  the  settlement  hav- 


ing been  made  in  good  faith  be- 
tween the  parties,  it  was,  as 
against  the  plaintiff,  a  bar  to  the 
further  prosecution  of  the  action 
by  her,  or  to  her  suing  again  for 
the  same  cause  of  action.  (Mur- 
ray agt.  Jibson,  22  Hun,  386.) 

3.  That  so  far  as  the  rights  of  the 
plaintiff's   attorneys    were    con- 
cerned, they  must  be  enforced  in 
proceedings  to  be  instituted  by 
them  and  in  their  own  name.    (Id.) 

4.  Code  of  Civil  Procedure,  section 
66,  as  amended  in  1879  —  when 
an  attorney  must  have  given  no- 
tice of  the  assignment  of  a  part 
of  the  recovery  to  him  in  order 
to  justify  his  moving  to  set  aside 
a  settlement  entered  into  between 
the    parties.      (See    Jenkins   agt. 
Adams,  22  Hun,  600.) 

5.  Action  by  an  attorney  for  profes- 
sional services  —  when  it  involves 
the  examination  of    a  long    ac- 
count —  when  it  may  be  referred 
to  an  attorney  to  hear  and  determ- 
ine.     (See  Carr    agt.  Berdett,   22 
Hun,  130.) 

6.  Every  communication  which  a 
client  makes  to  his  legal  adviser 
for  the  purpose  of  professional 
aid  or  advice  is  protected.     (Bacon 
agt.  Frisbie,  80  N.  T.,  394.) 

7.  Although  an  attorney ,when  called 
as  a  witness  as  to  communications 
made  to  him,  disclaims  that  he 
was  acting  in  a  professional  ca- 
pacity,  that  is  .  a  matter  for  the 
court  to  determine  from  the  facts 
appearing.     (Id.) 

8.  It  is  not  essential  to  bring  the 
case  within  the  statutory  prohi- 
bition that  a  fee  was  paid  at  the 
time  of   the  communication,   or 
that  a  suit  was  pending  or  con- 
templated; if  the  communication 
was  in  the  course  of  any  profes- 
sional employment,  related  to  the 
subject-matter  thereof,    and  may 
be  supposed  to  have  been  drawn 
out  in  consequence  of  the  relation 
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of  the  parties  to  each  other,  it  is 
entitled  to  protection  as  a  privi- 
leged communication.  (Id.) 

9.  The  rule  of  exclusion  applies  to 
every  attempt  to  give  the  commu- 
nication in  evidence  without  the 
assent  of  the  person  making  it; 
and  so,  includes  a  case  where  the 
evidence  is  sought  to  be  given 
without  such  consent  against  a 
third  person.     (Id.) 

10.  It  seems,  that  when  such  a  com- 
munication is  sought  to  be  proved 
in  an  action,  to  which  the  person 
makihg  it  is  not  a  party,  an  objec- 
tion thereto,  by  the  party  against 
whom  it  is  offered,  will  lie,   on 
the  ground  of  public  policy.    (Id.) 

ATTORNEY-GENERAL. 

See  PRACTICE. 

The  People  agt.  Bruff,  ante,  1. 

ATTORNEY'S  LIEN. 

1.  The  attorney  has  a  lien  upon  the 
papers  in  the  suit,  which  cannot 
be  divested  without  payment,  but 
he  has  no  lien  upon  the  client,  and 
cannot  prevent  him  from  employ- 
ing another  attorney  to  represent 
him.     (Prentiss  agt.  Livingston  et 
al,  ante,  380.) 

2.  Where  motion  was  made  by  de- 
fendants for  substitution  of  a  new 
attorney: 

Held,  that  the  motion  should  be 
granted;  but  if  the  defendants 
desire  the  papers  in  the  possession 
of  their  attorney  they  must  first 
discharge  his  lien.  If  this  relief 
is  not  insisted  upon  the  order  for 
substitution  must  provide  that  the 
taxable  costs  in  the  action  to  the 
present  time  (if  collected  upon  a 
favorable  termination  of  the  ac- 
tion) be  paid  to  the  present  attor- 
ney of  the  defendants,  to  whom 
they  equitably  belong.  (Id.) 

3.  While  the  defendants  were,  as 
attorneys  for  one  Levi,  prosecut- 


ing an  action  brought  by  him  upon 
a  promissory  note,  Levi  assigned 
his  interest  therein  to  the  plain- 
tiff's testator.  The  only  consider- 
ation for  the  assignment,  which 
was  drawn  by  one  of  the  defend- 
ants, was  a  pre-existing  debt  due 
from  Levi  to  the  assignee : 

Held,  that  the  defendants  had  a 
lien  upon  the  proceeds  of  the 
judgment  recovered  in  the  action, 
not  only  for  their  services  ren- 
dered therein,  but  also  for  their 
general  account  for  professional 
services  rendered  to  the  assignor, 
and  that  the  rights  of  the  assignee 
were  subject  thereto.  (Schwartz 
agt.  Schwartz,  21  Hun,  33.) 


BENEVOLENT  SOCIETY. 

1.  An  association  whose  members 
become  entitled  to  privileges  or 
rights  of  property  therein,  cannot 
exercise  its  power  of  expulsion 
without  notice  to  the  person 
charged,  or  without  giving  him 
an  opportunity  of  being  heard. 
The  service  of  notice,  in  the  ab- 
sence of  any  agreement  to  the 
contrary  or  any  provision  in  the 
charter  or  by-laws  controlling  the 
same,  must  be  made  personally. 
( Wachtel  agt.  The  Noah  Widows  and 
Orphans'  Benevolent  Society,  ante, 
424.) 


BILL  OF  PARTICULARS. 

1.  In  an  action  off  slander  the  com- 
plaint alleged  that  on  or  about 
the  4th,  5th  or  6th  days  of  August, 
1880,  &c.,  the  defendant,  at  the 
town  of  Western  and  elsewhere, 
&c.,  and  at  divers  and  various 
other  times  and  places,  and  in  the 
presence  and  hearing  of  divers 
good  and  worthy  citizens,  spoke 
of  and  concerning  this  plaintiff; 
&c.  Upon  application  of  the  de- 
fendant an  order  was  made  direct- 
ing plaintiff  to  deliver  to  defend- 
ant a  bill  of  particulars  specifying 
the  times  when  and  the  places 
where  the  slanderous  words  al- 
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leged  were  spoken.  A  bill  was 
served,  which,  after  specifying  a 
few  times  and  places,  stated  that 
said  defendant  "did,  as  plaintiff 
is  informed  and  believes,  at  other 
places  and  dates  and  times,  in  the 
town  of  Western,  in  said  county 
of  Oneida,  during  the  month  of 
August,  1880,  speak  of  and  con- 
cerning said  plaintiff,  the  slander- 
ous and  defamatory  words  in  the 
complaint  mentioned  and  set  out, 
but  at  what  particular  place  or 
places  or  dates,  said  plaintiff  is 
now  absolutely  unable  to  state  or 
set  out  more  particularly  and 
definitely."  Upon  application  of 
defendant  for  a  further  bill,  which 
should  comply  literally  with  the 
order  of  the  court,  and  also  give 
the  names  of  the  persons  in  whose 
presence  the  word*  were  spoken : 
Held,  that  the  plaintiff  should  be 
compelled  to  strike  out  the  above 
clause  or  state  the  particular  times 
and  places,  but  was  not  compelled 
to  give  the  names  of  the  persons 
in  whose  presence  the  words  were 
spoken.  (Jones  agt.  Plait,  ante, 
277.) 

2.  The  decision  in  Stiebling  agt.  Lock- 
Tiaus  (21  Hun,  457)  not  followed. 
(Id.) 

3.  A  broker  who  is  the  agent  of  his 
client  is,  and  ought  to  be,  required 
to  show  fully  and  specifically  each 
item  of    the  account  which    he 
charges  against  his  client.     (Mil- 
ler et  al.  agt.  Kent,  ante,  >  88.) 

4.  Each  of  the  parties  to  such  an 
account  is  entitled  to  know  and 
to  have  presented  to  him,  when  a 
demand  is  made  for  a  loss  sup- 
posed or  real,  the  items  which 
make  up  such  loss,  and  to  be  given 
an  opportunity  not  only  to  inspect 
and  ascertain  the  correctness  of 
the  same,  but  to  controvert  such 
items  whenever  it  becomes  neces- 
sary.   (Id.) 

6.  This  action  was  brought  by  the 
plaintiff  to  recover  the  damages 
occasioned  by  an  alleged  slander. 


The  complaint  charged  that  the 
defendant  "  did,  sometime  during 
the  month  of  September,  1879,  at 
the  city  of  New  York,  falsely, 
wrongfully  and  maliciously  speak, 
utter  and  publish  the  following 
false,  defamatory  and  actionable 
words  of  and  concerning  the 
plaintiff,  in  the  German  language, 
in  the  presence  and  hearing  of 
divers  persons,  all  of  whom  un- 
derstood the  same;"  it  then  set 
forth  the  language  in  German  and 
English,  and  alleged  that  by  rea- 
son of  the  speaking  of  such  words 
the  plaintiff  "  was  greatly  injured 
in  his  fame,  reputation  and  good 
name  as  a  physician,  and  in  his 
earnings,  profits  and  income  as 
such,"  and  that  he  had  sustained 
great  damages. 

Upon  an  application  by  the  de- 
fendant for  a  bill  of  particulars, 
Jield,  that  the  plaintiff  should  be 
required  to  furnish  a  bill  of  par- 
ticulars, specifying  at  what  place 
or  places,  and  in  the  presence  of 
what  person  or  persons,  the  words 
were  claimed  to  have  been  spoken. 
(Stiebeling  agt.  Lockhaus,  21  Hun, 
457.) 

6.  That  as  the  allegations  as  to  the 
injury  to  the  earnings,  profits  and 
income  of  the  plaintiff  as  a  physi- 
cian were  not  sufficient  to  allow 
him  to  prove  special  damages  in 
particular    instances,    upon    the 
trial,  it  was  unnecessary  to  order 
a  bill  of  particulars  in  those  re- 
spects.    (Id.) 

7.  In  this  action,  brought  by   the 
plaintiffs  upon  a  policy  of  insur- 
ance issued  upon  the  life  of  their 
testator,  the  defense  was  that  cer- 
tain of  the  answers  made  by  him 
to  the  questions  contained  in  the 
application  upon  which  the  policy 
was  issued  were  false  and  untrue, 
and  that  the  policy  was  thereby 
avoided.    The  answer  alleged  that 
the  testator  had  stated  in  his  ap- 
plication that  he  had  made  no 
other  application    for  insurance 
which    had    been    refused,    and 
alleged  that  this  was  false,  and 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


that  he  had  made  such  application 
to  other  companies  unknown  to 
the  defendant.  It  also  alleged 
that  the  testator  had  falsely  an- 
swered that  he  had  not  had  bron- 
chitis, or  spitting  of  blood,  while 
in  fact  he  had  had  these  diseases: 
Held,  that  the  defendant  was 
properly  required  to  furnish  to 
the  plaintiffs  a  bill  of  particulars, 
containing  a  statement  of  the  com- 
panies which  the  defendant  ex- 
pected to  prove  had  refused  to 
insure  the  testator's  life,  together 
with  the  dates  of  such  applica- 
tions and  refusals,  and  also  a  state- 
ment of  the  particular  times  and 
places  at  which  it  expected  to 
prove  that  the  testator  had  had 
spitting  of  blood,  or  bronchitis, 
before  the  making  of  the  applica- 
tion in  question.  (Dwight  agt. 
Germania  Ins.  Co.,  22  Hun,  167.) 

8.  The  defendant  alleged  that  the 
evidence  upon  which  it  relied  to 
establish  the  existence  of  these 
diseases,  consisted  of  oral  and 
written  statements  of  the  testator, 
which  statements  did  not  specify 
the  precise  time  and  place  at  which 
he  had  had  them : 

Held,  that  the  order  should  be 
so  drawn  as  to  provide  that  neither 
the  bill  of  particulars,  nor  any- 
thing in  the  order,  should  prevent 
the  defendant  from  giving  evi- 
dence of  any  declarations  or  state 
ments,  oral  or  written,  made  by 
the  testator,  as  to  his  having  had 
the  said  ailments,  which  declara- 
tions or  statements  were  general 
as  to  time  and  place.  (Id.) 


BROOKLYN. 

See  RAILROADS. 

The  People  agt.  Long  Island  Rail- 
road Company,  ante,  395. 


BURDEN  OF  PROOF. 

Bee  ARREST. 

Matter  of  Benson,  ante,  314. 


1.  In  a  suit  by  a  vendor  to  recover 
goods  from  one  claiming  title  un- 
der a  fraudulent  vendee,  the  bur- 
den is  upon  the  latter  of  showing 
that  he  is  a  purchaser  in  good 
faith  and  for  value.     (Stevens  agt. 
Brennan,  79  N.  T.,  254.) 

2.  Surrender  by  sheriff  of  property 
attached  without  calling  a  sher- 
iff's jury  throws  upon  him  burden 
of  showing  that  property  was  not 
subject  to  attachment.   (See  Mum- 
per agt.  Rmhmore,  79  N.  Y.,  19.) 

3.  When  burden  of  proof  is  upon 
party  producing  ballot-boxes  and 
ballots  in  city  of  Brooklyn  as  evi- 
dence under  the  act  chapter  575, 
Laws  of  1872,  to  show  that  the 
boxes  have  been  kept  undisturbed 
and  inviolate.     (See  People  ex  rel. 
agt.  Livingston,  79  N.  T.,  279.) 

4.  In  an  action  in  the  nature  of  a 
quo  warranto,  as  between  the  rela- 
tor  and  the  defendant,  the  burden 
is  upon  the  former  to  make  out  a 
better  title  to  the  office  than  that 
of  the  latter;  while,  as  between 
the  people  and  the  defendant,  the 
latter  may  be  called  upon  to  show 
that  his  possession  of  the  office  is 
lawful.    The  production  of  a  cer- 
tificate of  election  from  the  proper 
officer  is  however  sufficient.     (Peo- 
ple ex  rel.  agt.  Perley,  80  N.  T., 
624.) 

5.  In  action  on  check  against  draw.- 
er,   presumption  in  favor  of  its 
validity     and     burden    is    upon 
defendant  to  show  want  of  con- 
sideration.    (See  Raubitschek  agt. 
Blank,  80  N.  T.,  478.) 


BURIAL. 

1.  The  question  as  to  the  right  to 
select  the  place  of  burial  of  de- 
ceased must  be  solved  upon  equi- 
table grounds.  While  there  is 
property  in  the  burial  lot,  in  the 
monuments,  in  the  ornaments  and 
decorations  of  the  deceased  or 'his 
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grave,  there  is  none  in  the  remains 
themselves.  (Snyder  agt.  Snyder, 
ante,  368.) 

2.  Since  the  common  law  cannot 
protect  or  bestow  them  as  property 
or  afford  an  adequate  remedy  in 
cases    which    sometimes    occur, 
equity  will  be  invoked  to  grant 
such  protection    and    give    such 
remedies  as  seem  to  be  required 
by  the  circumstances,  and  are  in 
consonance  with  the  feelings  of 
mankind.     (Id. ) 

3.  The  person  having  charge  of  the 
remains  hold  them  as  a  sacred  trust 
for  the  benefit  of  all  who  may, 
from   family  ties   or  friendship, 
have  an  interest  in  them ;  in  case 
of  a  contention  the  court  should 
assume  an  equitable  jurisdiction 
over  the   subject,   somewhat    in 
analogy  to  the  care  and  custody 
of  infants,  and  make  such  a  dis- 
position as  should  seem  to  be  best 
and  right  under  all  the  circum- 
stances.    (Id.) 

4.  In    a    contention    between    the 
widow  of  the  deceased  (who  was 
his  second  wife)  and  his  only  son 
and  heir  (being  the  child  of  his  first 
marriage),  as  to  the  disposition  of 
his  remains  after  taking  into  con- 
sideration all  the  circumstances : 

Held,  that  the  claim  of  the  son 
was  to  be  preferred.    (Id.) 


CASE. 

1.  Under  the  provision  of  the  Code 
of  Procedure,  in  reference  to  mak- 
ing a  case  for  the  purposes  of 
review,  in  an  action  tried  by  the 
court  or  a  referee  (sec.  268),  the 
ten  days  allowed  for  that  purpose 
did  not  begin  to  run  until  the 
entry  of  judgment,  and  notice 
thereof;  the  alternative  stated 
therein,  "  or  within  such  time  as 
may  be  prescribed  by  the  rules  of 
fhe  court,"  meant  such  further 
time  as  might  be  prescribed. 
(French  agt.  Powers,  80  JV.  T., 
146.) 


2.  A  service,   therefore,  of  a  copy 
of  a  referee's  report,  and  notice 
of  filing,  did  not  operate  to  limit 
the  time  to  serve  a  case  or  excep- 
tions.    (Id.) 

3.  Accordingly,  Tield,  that  the  rule 
of  the  supreme  court  (rule  34  of 
1858,  rule  47  0/1871  and  1874,  and 
rule  32  of  1877),  requiring  a  case 
to  be  served  within  ten  days  after 
written  notice  of  the  decision  or 
report,  was  in  conflict  with  the 
Code,  and  consequently  indpera- 
tive.     (Id.) 

4.  The  practice,  in  this  respect,  was 
not  changed  by  the  provision  of 
the  Code  of  Civil  Procedure  (gee. 
994),   providing  that  exceptions, 
taken  after  trial,   may  be  taken 
"  at  any  time  before  the  expira- 
tion   of    ten    days  after  service 
*    *    *    of  a  copy  of  the  decis- 
ion of  the  court,  or  report  of  the 
referee,   and  a  written  notice  of 
the  entry  of  judgment  thereupon." 
(Id.) 

5.  While,  under  this  provision,  ex- 
ceptions may  be  taken  at  any  time 
after  trial,  they  are  not  required 
to  be  taken  until  ten  days  after 
notice  of  judgment;  and  although 
no  provision  is  made  as  to  time 
for  serving  the  case,  as  the  case  is 
required  to  contain  the  exceptions 
(Code,  sec.  997),  it  need  not  and 
cannot  be  served  until  after  the 
exceptions  are  framed;  and  the 
party  cannot  be  put  in  default  for 
not  serving  a  case  containing  them, 
before  the  expiration  of  the  time 
allowed  for  framing  them.    (Id.) 

6.  The  exceptions  referred  to  in  said 
provision    are    not  simply  those 
taken  on  the  trial.     (Id.) 

7.  It  seems,  that  where  a  report  of 
a  referee,    and    notice    of    filing 
thereof,  were  served  prior  to  the 
going  into  effect  of  the  Code  of 
Civil  Procedure  (Sept.  1,  1877),  but 
no  judgment  had  been  entered, 
that  even  if  the  practice  had  been 
changed  by  the  said  Code,  and 
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the  rule  validated,  the  notice 
would  not  have  become  operative 
to  limit  the  time  for  making  a  case 
to  ten  days  after  the  Code  went 
into  effect;  as  the  notice  when 
served  did  not  operate  to  limit  the 
time,  the  new  provision  could  not 
retroact  to  give  it  that  effect,  and 
a  new  notice  should  have  beeii 
served.  (Id.) 


CAUSE  OP  ACTION. 

1.  Where  goods  are  sold  on  different 
days,  each  sale  constitutes  a  sepa- 
rate and  distinct  cause  of  action, 
and  the  plaintiff  may,  at  his  elec- 
tion, bring  separate  actions  for 
each,  or  for  all  of  them  together. 
(Zimmerman  et  al.  agt.  Erhard 
etal.,  ante,  163.) 


CERTIORARI. 

1.  Prior  to  the  adoption  of  sections 
2125  and  2126  of  the  Code  of  Civil 
Procedure,  there  was  no  statute 
nor  rule  of  law  prescribing  any 
fixed  period  within  which  a  writ 
of  certiorari  must  be  applied  for, 
but  the  decision  of  that  question 
was  left  to  the  discretion  of  the 
court  to  which    the  application 
was  made.     On  April  5,  1 879,  the 
defendant,   the    Mayor  of    New 
York,  certified  to  the  governor 
that  he  had  removed  the  relator 
from  his  office  of  police  commis 
sioner.    From  that  time  until  'Jan- 
uary 27,  1880,  when  the  case  of 
The  People  agt.  Nichols  was  de- 
cided by  the  court  of  appeals,  the 
right  of  the  relator  to  review  such 
removal  by  a  writ  of   certiorari 
was  in  dispute.     On  February  2, 
1880,  the  relator  applied  for  and 
obtained  a  writ  of  certiorari: 

Held,  that  the  court  below  prop- 
erly held  that  he  was  guilty  of  no 
laches  which  would  authorize  a 
denial  of  the  writ.  (People  ex  rel. 
Smith  agt.  Cooper,  22  Hun,  515.) 

2.  Upon  the  return  of  an  order  re- 
quiring the  relator  to  show  cause 


why  he  should  not  be  attached  for 
a  criminal  contempt,  in  forcibly 
and  willfully  resisting  the  lawful 
order  and  process  of  the  court, 
such  proceedings  were  had  that  the 
court  adjudged  him  to  have  been 
guilty  of  the  said .  contempt,  and 
ordered  that  he  be  imprisoned  in 
the  county  jail  for  thirty  days  and 
pay  a  fine  of  $250 : 

Held,  that  for  the  purpose  of  re- 
viewing these  proceedings  upon  a 
certiorari,  they  must  be  deemed 
to  have  been  terminated  by  the 
entry  of  the  final  order  convicting 
the  relator  of  the  contempt,  and 
sentencing  him  to  pay  the  fine  and 
be  imprisoned,  and  that  it  was 
error  to  quash  the  writ  on  the 
ground  that  the  proceedings  were 
not  terminated,  because  no  war- 
rant of  commitment  had  yet  been 
issued.  (People  ex  rel.  Gilmore  agt. 
Donahue,  22  Hun,  470.) 

3..  A  decision  overruling  a  demurrer 
interposed  to  an  indictment,  and 
directing  that  judgment  be  given 
for  the  People,  unless  the  accused 
plead  over,  cannot  be  reviewed 
upon  a  certiorari  before  a  judg- 
ment has  been  entered  on  the  de- 
cision. The  court  cannot  review 
the  decision  before  entry  of  judg- 
ment, even  though  the  counsel  for 
both  of  the  parties  agree  that  it 
may  so  review  it.  (People  agt.  Be- 
man,  22  Hun,  283.) 

4.  The  supreme   court   may,  upon 
application  of  the  prosecution,  is- 
sue a  writ  of  certiorari  to  remove 
an    indictment    into    that   court 
from    the    oyer    and    terminer. 
(Jones  agt.  People,  79  N.  T.,  45.) 

5.  As  to  whether  a  certiorari  may 
be  brought  for  that  purpose  with- 
out the  consent  and  in  spite  of 
the    authority   of    the    supreme 
court,  quaere.     (Id.) 

6.  It  is  not  necessary  to  give  notice 
of  application  for  the  writ.    (Id.) 

7.  It  is  discretionary  with  the  su- 
preme court  after  having  obtained 
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jurisdiction  of  the  case  either  to 
quash  the  writ  upon  cause  shown, 
to  remand  the  case  to  the  oyer 
and  terminer,  or  to  proceed  to  its 
disposition  as  in  other  cases  pend- 
ing before  it.  (Id.) 

8.  Accordingly,  held,  that  an  order 
of  the  supreme  court  refusing  to 
quash  such  a  writ  was  not  review- 
able  here.     (Jit) 

9.  Costs  of  appeal  in   proceedings 
by  common-law  certiorari  are  not 
allowable,  whether  the  proceed- 
ings come  here  upon  appeal  from 
a  judgment  or  from  an  order  su- 
perseding the  writ.    (People  ex  rel. 
Smith  agt.  Village  of  Nettiston,  79 
N.  T.,  638.) 


CODE  OF  PROCEDURE. 

1.  Section  71  —  An  action  will  lie 
on  a  judgment  of  the  United  States 
circuit  court,  though  it  has  been 
docketed,    without    first    having 
obtained  leave  of  the  court.     (See 
Goodyear  Dental  Vulcanite  Co.  agt. 
Frisselle,  22  Hun,  174.) 

2.  Section  92 — Under  the  provision 
of   this  section  of  the  Code  of 
Procedure  limiting  the  time  for 
bringing  an  action  to  recover  a 
penalty  to  three  years,  where  an 
action  is  brought  against  a  trustee 
of  a  manufacturing  corporation, 
to  charge  him  with  a  debt  because 
of  failure  of  the  corporation  to 
file  an  annual  report,  more  than 
three  years  after  January  twen- 
tieth of  the  year  when  the  alleged 
failure    occurred,    the    action   is 
barred;  as  upon  that  day,  if  at 
all,  the  cause  of  action  accrued. 
(Knox  et  al.  agt.  Baldwin,  80  JV. 
F..  610.) 

3.  Section  95  —  In  an  action  to  re- 
cover a  balance  alleged  to  be  due 
upon  a  store  account,  for  goods 
sold  and  delivered,  where  the  de- 
fense was  the  statute  of  limita- 
tions, it  appeared  that  defendant 


had  delivered  to  plaintiff  small 
quantities  of  butter  and  eggs  at 
different  times  to  be  credited  up- 
on the  account: 

Held,  that  the  action  was  "  upon 
a  mutual,  open  and  current  ac- 
count, where  there  have  been  re- 
ciprocal demands  between  the 
parties,"  within  the  meaning  of  the 
provisions  of  this  section  of  the 
Code  of  Procedure,  which  declares 
that  in  such  case  the  cause  of  action 
shall  be  deemed  to  have  accrued 
from  the  time  of  the  last  item 
proved ;  and  that  as  the  last  item 
was  within  six  years  the  claim  was 
not  barred.  (Green  agt.  Disbrow.  79 
N.  T.,  1.) 

4.  Sections  187,  211,  277,  288— De- 
fendant H.,  having  been  arrested 
upon  an  order  of  arrest  issued  in 
an  action  to  recover  the  possession 
of  personal  property,  was  dis- 
charged from  arrest  upon  giving 
to  the  sheriff  an  undertaking,  in 
and  by  which  the  sureties  under 
took  that  H.  should  "at  all  times 
render  himself  amenable  to  the 
process  of  the  court,  *  *  * 
and  for  the  payment  to  the  plain- 
tiffs of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the 
defendant,"  instead  of  an  under- 
taking for  the  delivery  of  the  prop- 
erty to  the  plaintiff,  if  delivery 
be  adjudged,  etc.,  as  prescribed 
by  the  Code  of  Procedure  (sees. 
187,  211).  In  an  action  upon  the 
undertaking,  held,  that  the  final 
clause  therein,  i.  e.,as  to  payment, 
was  to  be  construed  in  connection 
with  the  provision  of  said  Code 
(sec.  277),  directing  the  form  of 
judgment  in  such  an  action ;  and 
that,  as  so  construed,  it  was  not 
an  absolute  undertaking  to  pay 
the  value  of  the  property,  but 
only  to  pay  on,  condition  that  no 
delivery  can  be  had;  but  that  the 
undertaking  was  void  as  having 
been  taken  cotore  officii,  within 
the  meaning  of  the  statute  (2  R. 
8.,  286,  sec.  59),  for  the  reason 
that  it  bound  the  sureties  for 
the  amenability  of  H.  to  pro- 
cess, an  obligation  which  could 
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not  be  required  from  H.  as  a  con- 
dition of  his  relief. 

It  was  claimed  that  this  provis- 
ion in  the  undertaking  should  be 
rejected  as  surplusage,  for  the 
reason  that  an  execution  against 
the  body  could  not  issue  on  the 
judgment  in  the  action,  and  so 
that  no  liability  could  arise  under 
the  clause  in  question : 

Held,  untenable,  as  an  execution 
against  the  body  could  have  been 
issued  (Code,  sec.  288),  after  a  re- 
turn unsatisfied  of  an  execution 
against  the  property  of  H.  (Cook 
etal.  agt.  Freudenthal,  80  N.  Y., 
202.) 

5.  Section.  207  —  The  provision   of 
the  charter  of  the  city  of  Buffalo 
of  1870  (sec.  22  chap.  519,  Laws  of 
1870),   declaring  that  goods  and 
chattels    upon    lands    for  which 
taxes  are  assessed  shall  be  deemed 
to  belong  to  the  person  to  whom 
the  lands  are  assessed,  does  not 
apply  to  property    belonging  to 
another  person  in  no  way  liable 
for  the  tax  which  is  transiently 
upon  lands  assessed,  but   in  the 
possession  of  the  owner  for  his 
own  purposes;  and  the  collector 
cannot  lawfully,  by  virtue  of  his 
warrant,  take  such  property,  for 
the  purpose  of  satisfying  the  tax. 

Where  such  property  is  so  taken, 
an  action  by  the  owner  to  recover 
the  possession  thereof,  may  be 
maintained  against  the  collector. 

The  property  in  such  case  can- 
not properly  be  said  to  be  taken 
for  a  tax  within  the  meaning  of 
the  provision  of  this  section  of 
the  Code  of  Procedure,  requiring 
an  affidavit  for  the  claim  and  de- 
livery of  property  to  show  that 
the  property  has  not  been  taken 
for  a  tax,  or  of  the  provision  of 
the  Revised  Statutes  (2  R  8.,  522, 
sec.  4),  which  provides  that  "no 
replevin  shall  lie  for  any  property 
taken  by  virtue  of  any  warrant 
for  the  collection  of  any  tax," 
etc.  (L.  8.  and  M.  8.  Ry  Co.  agt. 
Roach  et  al,  80  N.  Y.,  339.) 

6.  Section  227  —  Attachment  —  the 


appearance  of  the  defendant  does 
not  revive  an  attachment,  invali- 
dated by  a  failure  to  serve  the 
summons  within  thirty  days.  (See 
Blossom  agt.  Estes,  22  Hun,  472. ) 

7.  Section  268  —  Under  the  provis- 
ion of  this  section  of  the  Code  of 
Procedure,  in  reference  to  mak- 
ing a  case  for  the  purposes  of 
review,  in  an  action  tried  by  the 
court  or  a  referee,  the  ten  days 
allowed  for  that  purpose  did  not 
begin  to  run  until  the  entry  of 
judgment,  and  notice  thereof;  the 
alternative    stated    therein,    "  or 
within  such  time  as  may  be  pre- 
scribed by  the  rules  of  the  court," 
meant  such  further  time  as  might 
be  prescribed. 

A  service,  therefore,  of  a  copy 
of  a  referee's  report,  and  notice 
of  filing,  did  not  operate  to  limit 
the  time  to  serve  a  case  or  excep- 
tions. 

Accordingly,  held,  that  the  rule 
of  the  supreme  court  (rule  34  of 
1858,  rule  47  of  1871  and  1874, 
and  rule  32  of  187<),  requiring  a 
case  to  be  served  within  ten  days 
after  written  notice  of  the  decis- 
ion, or  report  was  in  conflict  with 
the  Code,  and  consequently  inop- 
erative. (French  agt.  Powers,  80 
N.  Y.,  146.) 

8.  Section     292  —  Supplementary 
proceedings  cannot  be  instituted 
on  a  justice's  judgment  for  less 
than  twenty-five  dollars,  exclusive 
of  costs.     (See  Wolf  agt.  Jordan, 
22  Hun,  108.) 

9.  Section    304  —  costs    in    county 
court  when  the  recovery  is  less 
than  fifty  dollars — what  the  plain- 
tiff must  show  to  entitle  himself 
to    them.      (See    Tompkins    agt. 
Greene,  21  Hun,  257.) 

10.  Section    309  — The   act    (chap. 
569,  Laws  of  1869,  as  amended  by 
chap.  192,  Laws  of  1874),  in  rela- 
tion to  fees  of  sheriffs  and  ref- 
erees on  foreclosure  sales,  in  the 
city  and  county  of  New  York, 
was  not  repealed  by  the  amend- 
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ment  of  1876  to  this  section  of 
the  Code  of  Procedure,  which 
limits  the  sum  to  be  allowed  for 
fees  .on  such  a  sale.  The  amend- 
ment simply  modified  the  act  by 
fixing  the  maximum  of  fees,  leav- 
ing the  scale  of  charges,  up  to 
this  limit,  as  fixed  by  said  act. 
(Schermerhorn  et  al.,  agt.  Prouty 
etal.,SQN.  T.,  317.) 

11.  Section  311 — Upon  the  dismissal 
of  an  appeal  costs  cannot  be  taxed 
by  a  judge  under.     (See  Andrews 
agt.  Long,  22  Hun,  24.) 

12.  Section  399  — Where  a  party  was 
called  as  a  witness  by  the  adverse 
party,  and  was  examined  as  to  a 
transaction  with  a  deceased  par- 
ty in  reference  to  which  he  would 
have  been  precluded  from  testify- 
ing in  his  own  behalf  under  this 
section  of  the  Code  of  Procedure: 

Held,  that  the  witness  was  enti- 
tled, upon  cross-examination,  to 
explain  his  testimony,  and  to  state 
the  whole  transaction.  (Merritt 
agt.  Campbell,  79  N.  T.,  625.) 

13.  Section  399— After  the  plaintiff 
had  given  testimony  on  the  trial 
as  to  transactions  with  C.,  one  of 
the    defendants,   but  before    his 
examination   was   completed,  C. 
died: 

Held,  that  the  death  of  C.  did 
not  authorize  the  striking  out  of 
the  testimony;  that  this  section 
of  the  Code  of  Procedure  had  no 
application,  as  the  disqualification 
under  that  section  depended  en- 
tirely upon  the  facts  existing  when 
the  testimony  was  given,  not  upon 
any  change  subsequently  occur- 
ring. (Comiw  agt.  Hetfield,  80  N. 
T.,  261.) 

14.  Section  399  —  Defendant  and  H. 
negotiated  for  the  exchange    of 
certain  real  estate ;  the  terms  were 
agreed  upon  verbally  by  them; 
defendant   was    to    pay   a    sum 
agreed  upon  as  the  difference  in 
the  values  of  the  lands  to  be  ex- 
changed; he  gave  to  H.  a  check 
for  $500,  as  a  payment,  receiving 


therefor  a  receipt  signed  by  H. 
In  an  action  upon  the  check, 
parol  evidence  was  given  as  to 
the  contents  of  the  receipt,  it 
having  been  lost,  which  was  to 
the  effect  that  it  stated  that  the 
check  was  received  on  account  of 
the  exchange  of  said  lands,  speci- 
fying them,  and  then  stated  the 
terms,  i.  e.,  the  price  of  each 
piece  of  property,  the  amount  of 
mortgages  to  be  executed,  etc. ; 
it  did  not  appear  that  the  terms 
of  credit  were  specified.  Defend- 
ant thereafter  refused  to  enter 
into  a  written  contract,  as  was 
agreed,  and  stopped  payment  of 
the  check : 

Held,  that  the  burden  was  upon 
defendant  to  show  a  failure  of 
consideration;  that  as  it  did  not 
appear  that  the  terms  of  credit 
were  not  in  the  receipt,  as  every 
presumption  was  in  favor  of  the 
validity  of  the  check,  this  was  to 
be  presumed;  that  the  receipt 
taken  in  connection  with  the 
check  contained  the  material  ele- 
ments of  a  contract,  sufficient  and 
valid  under  the  statute  of  frauds, 
and  enforceable  in  equity  against 
H. ;  and  that,  therefore,  there  was  a 
good  consideration  for  the  check. 

Plaintiff  held  the  check  as  as- 
signee of  H.,  who  died  prior  to 
the  trial: 

Held,  that  defendant  was  incom- 
petent, under  section  399  of  the 
Code  of  Procedure,  to  testify  to 
the  personal  transactions  between 
him  and  H.  (Eaubitschek  agt. 
Blank,  80  N.  T.,  479.) 

15.  Section  428  —  The  jurisdiction 
and  power  of  the  courts  was  not 
affected  by  the  provision  of  this 
section  of  the  Code  of  Procedure, 
abolishing  the  writ  of  quo  war- 
rants and  proceedings  by  infor- 
mation in  the  nature  thereof;  it 
is  only  the  form  of  the  proceed- 
ing that  was  done  away  with. 
The  remedies  theretofore  had  in 
those  forms  may  now  be  obtained 
by  civil  action.  (People  ex  rel. 
Hatzel  et  al.  agt.  Hall,  80  N.  Y., 
117.) 
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16.  Section  430  of  the  Code  of  Pro- 
cedure expressly  declares  it  to  be 
the  duty  of  the  attorney-general, 
"  on  leave  granted  by  the  supreme 
court  or  a  judge  thereof,"  to  bring 
an  action  "For  the  purpose  of 
vacating  the  charter,  or  annulling 
the  existence  of  a  corporation, 
other  than  a  municipal,"  which 
has  thus  conducted  itself. 

The  power  conferred,  and  duty 
imposed,  upon  the  attorney-gen- 
eral by  this  section  of  the  Code  of 
Procedure  has  not  been  in  any  wise 
impaired  or  affected  by  the  act  of 
1853,  or  any  other  statute.  (Tlie 
People  agt.  Globe  Mutual  Life  In- 
surance Company,  ante,  82.) 


CODE  OF  CIVIL  PROCEDURE. 

1.  Section  14 — Upon  the  return 
of  an  attachment  against  defend- 
ant for  an  alleged  contempt  in 
disobeying  the  provision  contained 
in  a  judgment  of  divorce  herein, 
which  required  him  to  pay  ali- 
mony and  to  give  security  for  the 
payment  thereof;  and  upon  mo- 
tion to  vacate  the  attachment  the 
court  adjudged  him  to  be  in  con- 
tempt, and  ordered  him  to  pay  a 
fine,  to  give  security  in  a  specified 
amount  for  future  alimony,  and 
to  stand  committed  until  compli- 
ance with  the  order: 

Held,  that  the  whole  matter  was 
before  the  court  and  it  had  juris- 
diction to  grant  such  relief. 

The  attachment  was  issued  upon 
proof  of  service  of  copying  of  the 
judgment,  with  demand  of  pay- 
ment of  the  alimony  in  arrear, 
with  the  costs,  and  the  giving 
security  as  required  by  the  judg- 
ment, and  proof  of  defendant's 
failure  to  comply  therewith: 

Held,  that  the  papers  served 
were  sufficient  to  authorize  the 
issuing  of  the  writ  (Code  of  Civil 
Procedure,  sec.  14);  that  the  judg- 
ment contained  all  that  was  neces- 
sary to  advise  defendant  of  the  na- 
ture of  the  claim  made  against  him. 

Defendant  claimed  that  the 
attachment  should  have  been 


vacated,  because   based  .on   his 
refusal  to  pay  costs: 

Held,  untenable,  as  it  was  issued 
for  "  disobedience  to  the  lawful 
mandate  of  a  court "  (Code of  Civil. 
Procedure,  sec.  14,  sub.  3);  and 
that  the  provision  of  the  statute 
of  1847  (sec.  2,  chap.  390,  Laws  of 
1847),  prohibiting  imprisonment 
for  contempt  in  not  paying  costs, 
had  no  application.  (Park  agt. 
Park,  8QN.  Y.,  156.) 

2.  Section  66,  as  amended  in  1879-  - 
Lien  of  an  attorney  under,   for 
costs  —  superior  to  right  of  set- 
off.     (See  Ennis  agt.    Curry,   22 
Hun,  584.) 

3.  Section  66,  as  amended  in  1 879  — 
When    an    attorney    must    have 
given  notice  of  the  assignment  of 
a  part  of  the  recovery  to  him  in 
order  to  justify  his  moving  to  set 
aside  a  settlement  entered  into  be- 
tween the  parties.     (See  Jenkins 
agt.  Adams,  22  Hun,  bOO.) 

4.  Section  66  —  The  amendment  to 
this  section  of  the  Code  of  Civil 
Procedure,  passed  in  1879,  gives 
to  the  attorney  of  record,  from 
the  commencement  of  an  action 
or  the  service  of  an  answer  con- 
taining .  a    counter-claim,   a    lien 
upon  his  client's  cause  of  action 
or  counter-claim,  which  attaches 
to  a  verdict,  report,  decision  or 
judgment  in  his  client's  favor,  and 
the  proceeds  thereof,  in  whosoever 
hands  they  may  come,  and  cannot 
be  affected  by  any  settlement  be- 
tween the  parties  before  or  after 
the  judgment. 

But  no  new  remedy  is  provided 
for  the  enforcement  of  the  lien, 
and,  in  order  to  make  it  available 
in  the  case  of  a  settlement  before 
judgment,  the  attorney,  while  he 
need  no  longer  prove  fraud  or 
collusion,  must  still  go  on  with  the 
litigation  until  judgment,  which 
is  to  be  perfected  for  costs  only. 
(McCabe  agt.  Foggetal.,  ante,  488.) 

5.  Section  158  — What  damages  may 
be  recovered  against  a  sheriff  in 
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an  action  for  an  escape  —  when 
evidence  of  the  insolvency  of  the 
debtor  inadmissible.  (See  Dunford 
agt.  Weaver,  21  Hun,  349.) 

6.  Section  191  —  Sureties  to  an  un- 
dertaking given  on  an  appeal  to 
the  court  of  appeals  —  when  they 
are  liable  for  all  the  costs  of  the 
action.     (See  Burdett  agt.  Lowe,  22 
Hun,  588.) 

7.  Sections  191,   194  — Under   the 
provisions  of  these  sections  of  the 
Code  of  Civil  Procedure,  requir- 
ing a  party,  on  appeal  from  an 
order  granting    a  new  trial,    to 
stipulate    for    judgment    against 
him  in  case  of  affirmance,   and 
directing  this  court,  in  such  case, 
to  render  judgment  absolute  upon 
the  right  of  the  appellants;  also 
authorizing  such  proceedings  in 
the  court  below  upon  the  remit- 
titur  as  are  necessary  to  render 
the  judgment  effectual,  the  judg- 
ment must  be   absolute    against 
the  appellant  upon  the  whole  mat- 
ter and  right  in  controversy  in  the 
action. 

Where,  therefore,  an  order,  re- 
versing a  judgment  in  favor  of 
plaintiff  and  granting  a  new  trial, 
is  affirmed  on  appeal  to  this  court, 
and  judgment  absolute  ordered, 
in  an  action  wherein  the  answer 
sets  up  a  counter-claim,  defendant 
is  entitled  to  such  judgment  upon 
the  remittitur  as  the  facts  alleged 
by  him  in  his  answer  entitle  him 
to.  (Hiscock  et  al.  agt.  Harris  et 
al.  80^.  F.,402.) 

8.  Section  375  — When  the  statute 
of   limitations  is  no  defense  in 
proceedings  instituted  under,  to 
charge  a  joint  debtor  not  person- 
ally    served.     (See    Maples    agt. 
Mackey,  22  Hun,  228.) 

9.  Sections  383,  385  — Though,  as  a 
general  rule,  a  sheriff  who  under 
execution  has  levied  upon  and  sold 
certain  property  as  belonging  to 
the  defendant  in  the  execution,  will 
not   be    permitted,  when   called 
upon  to  account  for  the  proceeds, 


to  allege  that  the  property  in  fact 
did  not  belong  to  said  defendant. 
Yet,  when  upon  motion  to  compel 
payment  of  surplus  such  defend- 
ant has  put  himself  on  record,  un- 
der oath,  that  the  property  taken 
belonged  to  his  wife,  and  that  he 
had  no  interest  therein,  his  right 
to  recover  the  alleged  surplus  is 
not  so  clear  that  the  court  should 
enforce  it  on  a  summary  applica- 
tion. 

Such  motion  does  not  come  under 
the  one  year  limitation  prescribed 
by  section  385  of  the  Code  of  Civil 
Procedure,  but  under  the  three 
year  limitation,  as  prescribed  by 
section  383.  (Prankel  agt.  Elms, 
ante,  74.) 

10.  Section  419  —  Where  the  plain- 
tiff fails  to  make  the  indorsement 
upon  the  summons  as  required  by 
this  section  of  the  Code  of  Civil 
Procedure,  he  is  only  entitled  to 
fifteen  dollars  costs  before  notice 

.    of  trial.     (Adams  agt.  Ward,  ante, 
288.) 

11.  Section  420 — Where  the  case  is 
one  where  no  application  is  neces- 
sary to  the  court  for  judgment 
upon  the  complaint  if  no  answer 
had  been  served,  the  plaintiff,  on 
decision  of  demurrer,  is  only  en- 
titled to  fifteen  dollars  for  costs 
before  notice  of  trial.     (Id.) 

12.  Sections  432, 1780— Where  plain- 
tiffs, residents  of  this  state,  have 
a  cause  of  action  against  defend- 
ants, a  foreign  corporation,  arising 
upon  the  sale  and  delivery  of  per- 
sonal   property    made    by    their 
brokers,  a  service  upon  the  presi- 
dent of   such  corporation  while 
passing    through   this   state  was 
sufficient    to    commence    a   suit, 
although  his  presence  here  had  no 
relation  whatever  to  the  corpora- 
tion or  to  his  official  duties,  irre- 
spective of  the  question  whether 
or  not  the  corporation  has  property 
within  the  state,  or  whether  the 
cause    of    action    arose    therein. 
(Pope  agt.  Terre  Haute  Car  Manu- 
facturing Company,  ante,  419.) 
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13.  Section  450  —  In  an  action  to 
foreclose  a   mortgage  upon  real 
property,  the  wife  of  the  owner 
of  the  equity  of  redemption  may, 
under  this  section  of  the  Code  of 
Civil  Procedure,  appear  and  de- 
fend,  by  her    own  attorney,   as 
though  she  were  single.     (Janin- 
ski  agt.  Heidelberg,  21  Hun,  439.) 

14.  Section  484  — The  plaintiff,  as 
surviving  executor  of  George  J. 
Price,   sues   defendant  individu- 
ally, and  as  sole  acting  executor 
of  his  father  (who  with  plaintiff 
was  co-executor  of  said  Price),  for 
an  accounting  and  damages  and 
other  relief,  alleging  that  defend- 
ant's testator,  who,  as  such  co- 
executor,  took  the  exclusive  con- 
trol and  management  of  Price's 
estate,  committed  various  wrong- 
ful acts,    set    forth,   in    relation 
thereto,   imperiling  it;  charging 
misconduct  in    relation    to    said 
estate  on  the  part  of  defendant 
since  the  death  of  his  father,  the 
books  and  vouchers  in  relation  to 
said  estate  having  then  come  into 
his  possession ;  and  setting  up  that 
the  widow  and  children  of  plain- 
tiff 's  testator,  to  whom  said  testa- 
tor devised    the  income    of    his 
estate  during  his  children's  mi- 
nority, the  principal  to  be  then 
paid  to  them,  are  still  living  and 
of  full  age : 

Held,  overruling  demurrer  to 
the  complaint,  that  an  executor 
not  only  has  the  right  to  call  his 
co-executor  to  account  in  a  suit 
in  equity,  but  a  foreign  executor 
may  be  held  amenable  to  like 
authority  to  prevent  either  a  com- 
plete or  partial  failure  of  justice, 
and  to  maintain  and  enforce  a 
trust;  defendant  being  account- 
able for  his  testator's  misconduct 
to  the  extent  of  the  latter's  assets 
in  his  hands. 

The  complaint  states  a  sufficient 
cause  of  action  under  this  section 
of  the  Code.  (Price  agt.  Brown, 
ante,  511.) 

15.  Section  484  —  A  cause  of  action 
for  damages  for  malicious  trespass 


by  the  original  defendants  for  the 
erection  and  continuance  of  brick 
stacks,  and  another  for  the  removal 
of  these  stacks  and  for  injunction 
against  their  maintenance  and  con- 
tinuance, are  improperly  joined 
as  against  the  successors  in  interest 
of  the  original  defendants,  who 
are  mad'e  parties  by  a  supplemental 
complaint  reviving  the  action. 

As  the  newly  made  parties  can- 
not be  charged  in  tort,  the  two 
causes  of  action  do  not  affect  all 
the  parties  to  the  action,  as  re- 
quired by  this  section  of  the  Code. 
(Equitable  Life  Assurance  Society 
agt.  Schermerhorn,  ante,  477.) 

16.  Section  501  —  When  a  counter- 
claim is  not  based  upon  a  contract 
as  required   by,   and   should  be 
stricken    out.      (See    Clapp    agt. 
Wright,  21  Hun,  240.) 

17.  Section  501  —  Counter-claim  — 
what  may  be  pleaded  as  such,  as 
being  "  connected  with  the  subject 
of    the  action."    (See    Carpenter 
agt.  Manhattan  Ins.  Co.,  22  Hun, 
49.) 

18.  Section  514  —  A  denial  by  plain- 
tiff in  his  reply,  upon  information 
and  belief,  of  allegations  in  def  end.- 
ant's  answer,  is  insufficient  where 
the  facts  set  up  in  the  answer  are 
clearly     within     the     plaintiff's 
knowledge  as  appears  by  the  aver- 
ments in  his  complaint.     (Fatten 
agt.  Durant,  ante,  178.) 

19.  Sections  521, 1204— The  referee 
did  not  exceed  his  power  in  giving 
to  one  defendant  affirmative  relief 
against  his  codefendant;  these  sec- 
tions of  the  Code  being  sufficient 
warrant  for  the  decision  and  judg- 
ment. (Derham  agt.  Lee,  ante,  334.) 

20.  Sections  524,   526  — Under  the 
Code  of  Civil  Procedure,  a  party 
has  no  right  to  interpose  an  un- 
qualified   denial    in    a    verified 
answer,  unless  it  be  founded  upon 
personal  knowledge:  and  where 
he  has  no    positive    knowledge, 
but  has  knowledge  or  information 


548 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


sufficient  to  form  a  belief,  he  is 
not  only  permitted,  but  bound,  at 
his  peril,  to  deny  upon  informa- 
tion and  belief.  (Brolherton  agt. 
Downey,  21  Hun,  436.) 

21.  Section  537 —  Since  the  adoption 
of  the  Code  of  Civil  Procedure, 
the  plaintiff  can  no  longer  treat 
an  answer  as  a  nullity,  and  enter 
a  judgment  as  upon  a  default ;  his 
only  remedy  in  such  a  case  is  to 
apply  to  the  court  or  a   judge 
thereof,  upon  notice,  as  prescribed 
in  this  section  of  the  said  Code. 
(Decker  agt.  Kitchen,  21  Hun.  332.) 

22.  Section  537  — Under  section  247 
of  the  Code  of  Procedure,  where 
"a  demurrer,  answer  or  reply  is 

rivolous,  the  party  prejudiced 
thereby,  upon  a  previous  notice 
of  five  days,  may  apply  to  a  judge 
of  the  court,  either  in  or  out  of 
court,  for  judgment  thereon,  and 
judgment  may  be  given  accord- 
ingly." This  practice  is  not 
changed,  but  remains  the  same 
under  this  section  of  the  Code  of 
Civil  Procedure. 

In  an  action  brought  in  the 
courts  of  this  state  to  enforce  the 
judgment  and  decrees  of  the  courts 
of  a  foreign  state  or  country,  an 
answer  denying  any  knowledge  or 
information  sufficient  to  form  a 
belief  as  to  all  the  material  allega- 
tions of  the  complaint  will  be 
stricken  out  as  sham  where  the 
defendant  appeared  in  the  original 
action.  (Roblin  agt.  Long,  ante, 
200.) 

23.  Section  544  —  A   supplemental 
complaint  should  not  be  allowed 
upon  an  ex  parte  application. 

Notwithstanding  the  mandato- 
ry language  of  this  section  of  the 
Code  of  Civil  Procedure,  it  is  the 
duty  of  the  court,  upon  the  appli- 
cation, to  consider  all  the  circum- 
stances, and  to  grant  or  refuse  it, 
as  may  be  just  and  proper  in  the 
particular  case ;  such  application, 
therefore,  should  be  upon  notice, 
so  that  both  parties  may  be  heard. 
(Fleixchmann  agt.  Bennett,  79  N. 
T.,  579.) 


24.  Section  548  —  As  to  whe<  aer  the 
writ  of  ne  exeat  was  abolished  by 
the  Code  of  Procedure,  quaere. 

Such  a  writ  was  issued  herein 
in  March,  1869.  A  motion,  was 
made  in  May,  on  the  part  of 
defendant,  to  vacate  the  writ  and 
the  order  for  its  issue,  or  to  reduce 
the  amount  of  bail,  and  that  a 
sum  deposited  with  the  sheriff  be 
be  restored,  and  for  general  relief. 
The  motion  appears  to  have  been 
founded  on  the  merits;  it  did  not 
appear  in  the  notice  of  motion,  or 
in  any  of  the  papers,  that  the 
ground  of  want  of  power  was 
taken.  The  order  made  upon  the 
motion  simply  directed  a  reduc- 
tion of  the  bail  and  a  return  of 
the  money  deposited  in  excess  of 
the  amount  fixed;  no  further  dis- 
position of  the  motion  to  vacate 
was  made.  An  appeal  was  taken 
in  January,  1879.  On  appeal  to 
this  court,  held,  the  presumption 
was  that  all  that  was  presented  to 
or  passed  upon  by  the  special  term 
was  the  right  of  defendant  to 
relief  upon  the  facts,  that  under 
the  circumstances,  as  the  ques- 
tion is  not  distinctly  presented  by 
the  order  appealed  from,  and  as 
this  section  of  the  Code  of  Civil 
Procedure  has  declared  in  terms 
that  the  writ  is  thereby  abolished, 
thus  rendering  the  question  of  no 
practical  importance,  so  far  at 
least  as  future  cases  are  con- 
cerned, the  court  would  not  re- 
view the  many  decisions  of  the 
supreme  court,  prior  to  the  New 
Code,  holding  the  writ  not  abol- 
ished. (Collim  agt.  Collins,  80  N. 
Y.,  24.) 

25.  Section   549,   subdivision  4,   as 
amended  in  1879  —  what  must  be 
shown  to  authorize  the  issuing  of 
an  order  of  arrest  thereunder.  (See 
Easton  agt.  Cassidy,  21  Hun,  459.) 

26.  Sect  ion  552  —  Under  this  section 
of  the  Code  of  Civil  Procedure,  a 
defendant  may  be  arrested  in  an 
action  brought  in  this  slate  upon 
a  judgment  recovered  in  a  circuit 
court  of   the  United  States,  pro- 
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vided  he  might  have  been  so  ar- 
rested had  the  original  action  been 
brought  here.  (Baxter  agt.  Drake, 
22  Hun,  565.) 

27.  Sections  568, 769— Motion  to  va- 
cate an  order  of  arrest  —  where  it 
must  be  made.  (See  Button  agt. 
Sabey,  22  Hun,  557.) 

28  Section  572  —  A  motion  under 
this  section  of  the  Code  of  Civil 
Procedure,  to  discharge  a  defend- 
ant held  in  actual  custody  under 
an  order  of  arrest,  on  the  ground 
that  the  plaintiff  has  neglected  to 
enter  judgment  in  the  action 
within  one  month  after  it  was  in 
his  power  so  to  do,  need  not  be 
made  in  the  judicial  district  or  in 
the  county  adjoining  the  judicial 
district  in  which  the  action  was 
triable,  but  may  be  made  to  a 
judge  of  the  court  in  which  the 
action  was  commenced,  within 
the  county  where  the  defendant 
is  held  in  custody. 

The  right  of  the  defendant  to  a 
discharge  depends  upon  the  fact  of 
his  being  held  in  actual  custody, 
and  not  upon  the  fact  that  the 
plaintiff  or  his  attorney  knew  that 
he  had  been  surrendered  by  his 
bail,  and  was  so  held.  (Sumner 
agt.  Osborn,  22  Hun,  13.) 

29.  Section     572  —  Supersedeas  — 
when  a  defendant  is  not  in  actual 
custody  so  as  to  authorize  an  ap- 
plication for  it.     (See    Watt  agt. 
Healy,  22  Hun,  491.) 

30.  Section  572  —  How  far  the  old 
practice  relating  tos  upersedeas  is 
affected  by.     (See  Watt  agt.  Healy, 
22  Hun.  491.) 

31 .  Sections  603,  604  —  When  action 
is  not  within,  so  as  to  entitle  party 
to  a  temporary  injunction.     (See 
Buffalo  Grape  Sugar  Co.  agt.  Al- 
berger,  22  Hun,  349.) 

32.  Section  613  — Stay  of  proceed- 
ings after  entry  of   judgment  — 
when  it  cannot  be  granted  with- 


out  security    being    given.     (See 
Eastman  agt.  Starr,  22  Hun,  465.) 

33.  Section  618  — Stay  of  proceed- 
ings after  entry  of  judgment  — 
when  it  cannot  be  granted  with- 
out security    being    given.     (See 
Eastman    agt.    Starr,     22    Hun, 
465.) 

34.  Sections  635,  636,  683  — Where 
the  facts  set  forth  in  the  affidavits, 
upon  which  the  attachment  was 
granted,  were  that  the  defendant 
purchased  the  goods  in  question 
August  6,    1880,  on  a  credit  of 
thirty  days  from   September  15, 
1880;  that  the  goods  was  obtained 
by  false  and  fraudulent  representa- 
tions ;    stating    the    negotiations 
which  entered  into  the  sale,  the 
representations   alleged    to    have 
been  made,  and  that  such  state- 
ments were  false ;  shows  in  what 
respect  it  is  claimed  they  were 
false,  and  points  out  the  indebt- 
edness existing  at  the  time;  then 
makes  a  general  allegation  that 
"  the  defendant  has  assigned  and 
disposed  of  his  property  with  in- 
tent to  defraud  his  creditors;  that 
after  purchasing  said  goods,  the 
defendant  shipped  about  one-half 
of  them  to  auction  houses  in  other 
cities,  and  sold  the  same  at  auction. 
After    this   allegation    follows   a 
general  charge  that  the  defendant, 
on  October  12,  1880,  made  a  gene- 
ral assignment,  with  preferences: 

Held,  that  there  was  sufficient  in 
the  papers  to  justify  an  order  of 
arrest,  admitting  the  facts  in  the 
affidavits  to  be  true,  but  there  was 
not  sufficient  to  justify  the  attach- 
ment. 

Where  the  party  made  an  assign- 
ment in  October,  the  goods  being 
bought  in  August,  and  there  being 
preferences  to  creditors  whom  he 
owed,  the  court  cannot  assume 
from  that  fact  that  there  was  a 
fraudulent  disposition  of  his  prop- 
erty: 

Held,  further,  that  the  attach- 
ment must  be  reversed,  for  the 
reason  that  there  was  no  connec- 
tion between  the  previous  acts  and 
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the  assignment  to  prove  the  assign- 
ment to  have  been  made  with  a 
fraudulent  intent,  or  to  warrant 
that  conclusion.  (Achelis  et  al. 
agt.  Kalman,  ante,  491.) 

86.  Section  636  — The  defendants 
had  in  store  for  plaintiff  a  quantity 
of  coffee,  to  be  held  for  it,  with 
liberty  to  sell,  and  to  pay  the 
plaintiff,  out  of  the  proceeds,  the 
amount  due  upon  bills  of  exchange 
which  it  had  discounted  on  the 
security  of  the  property.  The  de- 
fendants sold  the  coffee,  using  the 
proceeds,  which  were  more  than 
sufficient  to  pay  the  drafts,  in  their 
business: 

Held,  upon  a  motion  to  vacate 
an  attachment  granted  upon  these 
facts,  that  the  modified  wording 
of  this  section  of  the  Code  of  Civu 
Procedure  has  not  changed  the 
provision  of  section  227  of  the 
former  Code  in  this  respect,  and 
that  the  attachment  cannot  be 
sustained,  because  it  has  not  been 
shown  that  the  debtors  either  as- 
signed, disposed  of,  or  secreted,  or 
were  about  to  assign,  dispose  of, 
or  secrete  their  property,  with  the 
intent  to  defraud  their  creditors. 

Held,  that  the  provision  as  to 
attachments  differs  in  this  respect 
from  that  providing  for  the  mak- 
ing of  an  order  of  arrest;  so  that 
a  debtor  is  liable  to  arrest,  but  not 
to  seizure  of  his  property  by  at- 
tachment, when  he  may  have  dis- 
posed of  plaintiff's  property  or 
that  of  any  other  person  with  in- 
tent to  defraud  its  owner.  (Ger- 
man Sank  of  London  agt.  Dash, 
ante,  124.) 

36.  Section  636  —  It  matters  not 
what  a  person  believes  or  dis- 
believes, the  applicant  for  an  at- 
tachment under  subdivision  2  of 
this  section  of  the  Code  of  Civil 
Procedure,  must  show  by  proof  of 
facts  known  to  the  witnesses  who 
testify  to  them,  that  the  belief  in 
the  intent  to  defraud  by  a  dispo- 
sition of  the  property  is  well 
founded.  In  other  words  the  in- 
tent so  to  defraud  must  be  a  fair 


and  logical  sequence  from  facts 
proved. 

It  is  not  enough  that  a  witness 
is  willing  to  testify  to  a  fact 
positively;  he  will  not  be  allowed 
to  so  testify,  when  it  is  plain  that 
he  can  have  no  actual  knowledge 
on  the  subject.  The  sources  of 
information  must  be  given,  so  that 
the  tribunal  called  upon  to  act  can 
see  that  the  facts  sought  to  be 
proved  are  established  by  legiti- 
mate testimony.  (Ellison  agt. 
Bernstein,  ante,  145.) 

37.  Sections  636-682  —  A  purchaser, 
from  a  defendan  t  in  an  action,  of 
certain  prope  rty  against  which  an 
attachment  has  been  issued,  may, 
under  section  682  of  the  Code  of 
Civil  Procedure,  move  to  vacate 
the  attachment. 

The  attachment  was  properly 
vacated,  on  the  ground  that  the 
affidavit  did  not  show  that  the 
plaintiff  was  entitled  to  recover  a 
sum  stated  therein  over  and  above 
all  counter-claims  known  to  him 
(Code  of  Civil  Procedure,  sec.  636). 

Where  the  motion  to  vacate  the 
attachment  is  made  upon  the  pa- 
pers on  which  the  warrant  is 
granted,  the  plaintiff  cannot  put 
in  additional  affidavits  in  support 
of  the  attachment.  (Trow' 8  Print- 
ing and  Bookbinding  Company  agt. 
Hart,  ante,  190.) 

38.  Section  636  — What  an  affidavit 
for  an  attachment  must  state.  (See 
DonneU  agt.  WMiams,2l  Hun,2l6.) 

39.  Sections  767,  1347,  1348  — The 
decision    of   the   judge    in     set- 
tling   the    interrogatories    is   an 
order  (Code,  sec.  767);  if  it  disal- 
lows a  pertinent  question,  it  af- 
fects a  substantial  right;  and  is 
therefore  appealable  (Code,   sees. 
1347,  1348).     (Uline  agt.  N.  T.  C. 
and  H.  R.  E.  JR.  Co.,  79  N.  T., 
175.) 

40.  Sections  769,   568— Motion  to 
vacate  an  order  of  arrest  —  where 
it  must  be  made.    (See  Button  agt. 
Saoey,  22  Hun,  557.) 
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41.  Section  757  —  Under  this  section 
of  the  Code  of  Civil  procedure,  as 
amended  in  1879,  providing  that, 
' '  in  case  of  the  death  of  a  sole 
plaintiff  or  defendant,  if  the  cause 
of  action  survives  or  continues, 
the  court  must,  upon  a  motion, 
allow  or  compel  the  action  to  be 
continued,  by  or  against  his  repre- 
sentative or  successor  in  interest," 
it  is  the  duty  of  the  court  to  con- 
tinue the  action,  if  it  survives 
or  continues,  without  regard  to 
whether  or  not  the  applicant  has 
been  guilty  of  laches  in  making 
the  motion.  (Greene  agt.  Martine, 
21  Hun,  136.) 

43  Section  770  —  Any  application, 
except  for  a  new  trial  upon  the 
merits,  which  elsewhere  must  be 
made  in  court,  may,  in  the  first 
judicial  district,  be  made  at  any 
time  to  a  judge  out  of  court. 
(Boucicault  agt.  Boucicault,  21 
Hun,  431.) 

43.  Section  820  — The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure    for    interpleader    by 
order  is  a  substitute  for  the  old  ac- 
tion of  interpleader,  and  is  gov- 
erned by  the  same  principles.     It 
appeals  to  the  equitable  discretion 
of  the  court. 

Such  an  application  ought  not 
to  be  granted  where  it  clearly  ap 
pears  on  the  face  of  the  papers 
that  the  claim  of  the  third  party 
is  frivolous  and  without  validity. 
(Pustet  et  al.  agt.  Flannelly,  ante, 
67.) 

44.  Section  829  —  Does  not  apply  to 
an  action  against  an  executor  in- 
dividually.   (See  Hall  agt.  Rich- 
ardson, 22  Hun,  444.) 

45.  Section  829  —  What  not  a  per- 
sonal transaction  or  communica- 
tion   within  —  Inferences    to    be 
drawn  from  ambiguous  facts  shall 
be  left  to  the  jury.    (See  Hill  agt. 
Heermans,  22  Hun,  455.) 

46.  Section  829  — When  testimony 
of  grantee  is  inadmissible  after 


death  of  grantor,  as  to  personal 
transactions  had  with  him.  (See 
Moyer  agt.  Moyer,  21  Hun,  67.) 

47.  Section  829  — The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,   prohibiting    a    party 
from  testifying,  in  certain  cases, 
to  a  personal  transaction  with  a 
deceased  person,  does  not  extend 
to  transactions  with  the  agents  of 
such  person.     (Pratt  agt.  Elkins, 
80  N.  T.,  198.) 

48.  Section  829  — F.,  the  maker  of 
the  note,  for  whom  H.  signed  as 
surety,  who  was  a  party  defend- 
ant, but  who  did  not  answer,  as  a 
witness  for  the  defense,  was  per- 
mitted to  testify  to  personal  trans- 
actions between  himself  and  the 
intestate : 

Held,  error;  that  the  witness 
was  "  a  person  interested  in  the 
event,"  within  the  meaning  of  this 
section  of  the  Code  of  Civil  Pro- 
cedure, and  was,  therefore,  incom- 
petent; also,  held,  that  the  fact 
that  plaintiff  subsequently  testi- 
fied as  to  the  facts  sworn  to  by  F. 
did  not  cure  the  error.  (Church 
agt.  Howard,  79  JV.  T.,  415.) 

49.  Section  834  —  The  prisoner  was 
accused    of    having   caused    the 
death  of  W.,  the  deceased,  by  poi- 
son.   A  physician  who  was  called 
to  see  W.  when  sick  from  the 
poison,  and  who  examined  and 
prescribed  for  him,  as  a  witness 
for  the  prosecution  was  asked  to 
state  the  condition  in  which  he 
found  W.  at  that  time,  both  from 
his  own  observation  and  what  W. 
told  him;  this  was  objected  to  on 
the  ground  that  the  evidence  was 
prohibited  by  the  statute  (Code  of 
Civil  Procedure,   sec.   834).      The 
court  overruled  the  objection,  and 
the  witness  stated  what  he  learned 
from  his  own  examination  of  W., 
made  in  the    presence    of    W.'s 
wife  and  the  prisoner,  and  from 
their  statements.  There  was  noth- 
ing of  a  confidential  nature  in  any 
thing  he  so  learned : 

Held,    that    the   evidence  was. 
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competent.    (Pierson  agt.  The  Peo- 
ple, 1QN.  7:,424.) 

50.  Section  834  —  For  the  purpose 
of  showing  the  falsity  of  repre- 
sentations of  the  insured  as  to  the 
cause  of  death  of  his  mother, 
defendant  called  a  physician  who 
testified  that  he  attended  her  in 
her  last  illness ;  it  did  not  appear 
that  he  ever  visited,  or  saw  her  at 
any  other  time  or  in  any  other 
than  a  professional  capacity.  The 
witness  was  then  asked  if  he 
knew  or  was  able  to  state  the 
cause  of  her  death ;  if  he  observed 
the  symptoms  she  exhibited  in 
her  sickness;  if  the  symptoms 
were  such  as  might  have  been 
discovered  by  observation  and 
physical  examination,  without  the 
aid  of  any  specific  statement  from 
the  patient,  or  without  their  being 
confidentially  disclosed  by  her, 
or  any  friend  or  attendant,  or 
through  any  private  examination ; 
and  also  if  the  statement  of  the 
insurer  as  to  the  cause  of  death 
was  true : 

Held,  (EARL,  «/".,  dissenting),  that 
the  questions,  so  far  as  material, 
were  properly  excluded. 

The  statute  prohibiting  a  phy- 
sician from  disclosing  any  infor- 
mation which  he  acquired  in 
attending  a  patient  in  a  profes 
sional  capacity,  and  which  was 
necessary  to  enable  him  to  pre- 
scribe. (2  R  8 , 406,  sec.  73 ;  Code  of 
Oivil  Procedure,  sec.  834),  includes 
information  received  through  the 
sense  of  sight  as  well  as  that  com- 
municated through  the  ear.  It 
needs  not  that  an  examination  of 
a  patient  should  be  private  to 
exclude  information  so  derived; 
nor  is  it  required  that  it  should 
be  shown  in  the  first  instance  by 
formal  proof  that  the  information 
was  necessary  to  enable  the  phy- 
sician to  prescribe. 

The  statute  includes  all  knowl- 
edge acquired  from  the  patient 
himself,  from  the  statements  of 
others  surrounding  him,  and  from 
observation  of  his  appearance  and 
symptoms. 


The  death  of  the  patient  does 
not  remove  the  prohibition,  and 
the  physician  cannot  testify  to 
the  cause  of  death  learned  by 
him  while  attending  the  patient 
in  a  professional  capacity. 

A  witness,  not  a  physician,  who 
saw  the  mother  of  the  insured  in 
her  last  sickness,  was  asked  to 
state  his  conclusion  in  reference 
to  the  character  of  her  disease. 
This  was  objected  to  and  ex- 
cluded : 

Held,  no  error.  (Grattan  agt.  The 
Metropolitan  Life  Ins.  Co.,  80  N. 
T.,  282.) 

51.  Section  835  —  What  communi- 
cation between  attorney  and  client 
not  privileged  under.     (See  Root 
agt.  Wright,  21  Hun,  344.) 

52.  Section  872  —  Since  the  amend- 
ment which  was  made  in  1879  to 
subdivision  6  of  this  section  of  the 
Code  of  Civil  Procedure,  it  is  re- 
quisite and  necessary,  in  an  affi- 
davit on  which  an  application  is 
made  for  the  examination  of  wit- 
nesses where  no  action  is  pending, 
to  state  what  the  circumstances 
are  which  render  it  necessary  for 
the  protection  of  the  applicant's 
rights    that  the  witnesses'   testi- 
mony should  be  perpetuated. 

The  meaning  of  the  amendment 
to  subdivision  ti  is  to  require  the 
applicant  to  show  that  he  is  in 
danger  of  losing  the  evidence  of 
his  right  before  it  could  be  judici- 
ously investigated.  To  prove  that 
such  danger  exists  it  is  incumbent 
on  the  complainant  to  allege  that 
he  has  an  interest,  present  or  con- 
tingent, in  the  property,  and  that 
the  defendant  has  or  claims  to 
have  an  interest.  He  is  further 
bound  to  show  that  he  is  in  danger 
of  losing  his  witnesses  by  sick- 
ness, age,  death  or  departure  from 
the  jurisdiction,  or  that  his  case 
rested  upon  the  evidence  of  only 
one  witness.  Where  he  could  at 
once  bring  a  suit,  he  is  bound  to 
show  that  it  has  been  commenced. 
If  no  action  is  pending,  he  is 
obliged  to  explain  why  he  is  not 
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able  to  maintain  an  action,  the 
ordinary  reasons  being  that  the 
right  of  action  belonged  to  the 
adverse  party,  or  that  the  adverse 
party  had  raised  some  impediment 
(an  injunction  for  example)  to  an 
immediate  trial  in  a  court  of  law. 
(Matter  of  Ketchum's  Application, 
ante,  154.) 

53.  Sections  875,  876  —  Examination 
of  a  party  before  trial  —  power  of 
the  court  to  refuse  or  limit  the 
extent  of  it.     (See  Harrold  agt. 
New  York,  &c.,  R.  R.  Co.,  21  Hun, 
268.) 

54.  Section  892 — It  seems,  that  while 
a  judge,  in  settling  interrogatories 
to  be  annexed  to  a  commission  to 
take  testimony,  is  required  to  al- 
low "any  question  pertinent  to 
the  issue"  (Code  of  Civil  Procedure, 
sec.  892),  he  has  authority  to  dis- 
allow questions  not  pertinent,  and 
hence    to    determine  whether  a 
question  is  pertinent  or  not. 

The  power  to  exclude  questions, 
however,  should  be  sparingly  ex- 
ercised. ( Uline  agt.  N.  Y.  C.  and 
H.  R.  R.  R.  Co.,  79  N.  Y.,  175.) 

55.  Section  911  — An  appeal  does  not 
lie  from  an  order  annexing  an  im- 
proper question  to  a  commission; 
it  affects  no  substantial  right,  as 
the  party  may  raise  the  objection 
on  trial  (Code,  sec.  91 1).     (Id.) 

56.  Sections  929,  930,  931  — A  copy 
of  an  account  of  defendant's  firm 
as  it  appeared  in  the  ledger  of  a 
foreign  corporation,  no  objection 
being  made  for  want  of  proper 
verification,  was  properly  admit- 
ted as  presumptive  evidence,  un- 
der these  sections  of  the  Code,  of 
the  account  of  work  done  by  the 
firm  for  the  corporation.    (DerJuim 
agt.  Lee,  ante,  334.) 

57.  Section  974  — Not  designed  to 
send  a  counter-claim  made  by  a 
defendant  to  a  jury,  in  an  action 
which  is  referable  by  reason  that 
the  trial  will  involve  the  examina- 
tion of  a  long  account.    (Brooklyn, 
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<&c.,  R.  R.  Co.  agt.  Reid,  21  Hun, 
273.) 

58.  Section  974  —  It  seems  that  the 
provision  of  this  section  of  the 
Code  of  Civil  Procedure,  in  refer- 
ence to  the  mode  of  trial  when  de- 
fendant interposes  a  counter-claim 
and  demands  an  affirmative  judg- 
ment,  and    an    issue  of    fact  is 
joined  thereon,  applies  only  when 
the  counter-claim  sets  up  matter 
for  which  a  separate  action  might 
be  maintained.  (Cook  agt.  Jenkins, 
79  N.  T.,  575.) 

59.  Section  982  —  Where  an  action 
relating  to  surplus  moneys  on  a 
foreclosure  must  be  brought.  (See 
Fliess  agt.  Buckley,  22  Hun,  551.) 

60.  Section  982  —  This  action  was 
brought  in  the  county  of   New 
York  to  restrain  the  defendant 
Johnson,  who  had  in  his  posses- 
sion a  satisfaction  piece  of  a  judg- 
ment recovered  by  the  plaintiff 
against    the    defendant    Nelson, 
from  delivering  the  same  to  Nel- 
son.    The  complaint  showed  that 
Nelson  owned  real  property  in 
Ulster,  but  none  in  Kings  county. 
The  defendant,  upon  an  affidavit 
stating  that  Nelson  had  sold  the 
land  in  Ulster  county,  and  then 
owned  no  real  estate  except  in 
Kings  county,  moved  for  an  order 
changing  the  place  of    trial    to 
Kings  county,  on  the  ground  that 
the  action  was  brought  "to  re- 
cover or  to  procure  a  judgment  es- 
tablishing, determining,  defining, 
forfeiting,  annulling  or  otherwise 
affecting  an  estate,   right,   title, 
lien  or  other  interest  in  real  prop- 
erty, or  a  chattel  real,"  within  the 
meaning  of    this  section  of  the 
Code  of  Civil  Procedure : 

Held,  that  whether  or  not  the 
action  was  within  that  section 
must  be  determined  by  the  com- 
plaint, and  that  the  decision  6f 
that  question  could  not  be  affected 
by  affidavits.  That  the  action  did 
not  have  for  its  object  the  recov- 
ery of  a  judgment  establishing  or 
otherwise  affecting  a  right,  hen, 
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or  other  interest  in  real  property, 
and  that  the  motion  was  therefore 
properly  denied.  (Knickerbocker 
Life  Ins.  Co.  agt.  Clark,  22  Hun, 
506.) 

61.  Sections  994,  997  — Under  the 
provision  of  these  sections  of  the 
Code  of  Procedure,  in  reference 
to  making  a  case  for  the  purposes 
of  review,  in  an  action  tried  by' 
the  court  or  a  referee,  the  ten 
days  allowed  for  that  purpose  did 
not  begin  to  run  until  the  entry 
of  judgment,  and  notice  thereof; 
the  alternative  stated  therein,  "  or 
within  such  time  as  may  be  pre- 
scribed by  the  rules  of  the  court," 
meant  such  further  time  as  might 
be  prescribed. 

A  service,  therefore,  of  a  copy 
of  a  referee's  report,  and  notice 
of  filing,  did  not  operate  to  limit 
the  time  to  serve  a  case  or  excep- 
tions. 

Accordingly,  held,  that  the  rule 
of  the  supreme  court  (rule  34  of 
1858,  rule  47  of  1871  and  1874,  and 
rule  32  of  1877),  requiring  a  case 
to  be  served  within  ten  days  after 
written  notice  of  the  decision,  or 
report  was  in  conflict  with  the 
Code,  and  consequently  inopera- 
tive. 

The  practice,  in  this  respect, 
was  not  changed  by  the  provision 
of  the  Code  of  Civil  Procedure 
(sec.  994),  providing  that  excep- 
tions, taken  after  trial,  may  be 
taken  "at  any  time  before  the 
expiration  of  ten  days  after  serv- 
ice *  *  *  of  a  copy  of  the 
decision  of  the  court,  or  report 
of  the  referee,  and  a  written 
notice  of  the  entry  of  judgment 
thereupon. " 

While  under  this  provision  ex- 
ceptions may  be  taken  at  any  time 
after  trial ;  they  are  not  required 
\to  be  taken  until  ten  days  after 
notice  of  judgment;  and  although 
no  provision  is  made  as  to  time 
for  serving  the  case,  as  the  case 
is  required  to  contain  the  excep- 
tions (Code,  sec.  997),  it  need  not, 
and  cannot  be  served  until  after 
the  exceptions  are  framed,  and 


the  party  cannot  be  put  in  default 
for  not  serving  a  case  containing 
them,  before  the  expiration  of 
the  time  allowed  for  framing 
them. 

The  exceptions  referred  to  in 
said  provision  are  not  simply  those 
taken  on  the  trial. 

It  seems,  that  where  a  report  of 
a  referee,  and  notice  of  filing 
thereof,  were  served  prior  to  the 
going  into  effect  of  the  Code  of 
Civil  Procedure  (Sept.  1,  187.), 
but  no  judgment  had  been  entered, 
that  even  if  the  practice  had  been 
changed  by  the  said  Code,  and  the 
rule  validated,  the  notice  would 
not  have  become  operative  to  limit 
the  time  for  making  a  case  to  ten 
days  after  the  Code  went  into 
effect ;  as  the  notice  when  served 
did  not  operate  to  limit  the  time, 
the  new  provision  could  not  retro- 
act  to  give  it  that  effect,  and  a 
new  notice  should  have  been 
served.  (French  agt.  Powers,  80 
N.  T.,  146.) 

62.  Section  9l)9 — Upon  what  grounds 
a  motion  for  a  new  trial  on  the 
minutes  of  the  judge  may  be  made. 
(See  Robson  agt.  New  York  Central, 
&c.,  R.  R.  Co.,  21  Hun,  387.) 

63.  Section  999  —  This  court  can  on- 
ly review  judgments  and   grant 
new  trials  for  errors  of  law ;  and 
such  errors  must  be  pointed  out 
by  excoptions  taken  at  a  proper 
time. 

Where,  therefore,  it  is  alleged 
that  a  verdict  is  perverse,  excess- 
ive in  amount,  and  contrary  to  the 
law  and  the  evidence,  the  judg- 
ment entered  thereon  cannot  be 
reviewed  here  without  an  excep- 
tion. 

This  rule  has  not  been  changed 
by  the  provision  of  this  section  of 
the  Code  of  Civil  Procedure,  in 
reference  to  the  granting  of  a  new 
trial  by  the  judge  presiding  at  the 
trial. 

For  such  errors,  it  seems,  the 
general  term  has  power  to  grant 
a  new  trial  in  its  discretion,  al- 
though no  exceptions  were  taken 
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on  the  trial.   (Standard  Oil  Co.  agt. 
Amazon  Ins.  Co.,  79  N.  T.,  506.) 

64.  Section   1003  — Where   feigned 
issues    in    an    action    are    tried 
by  a   jury,   and    the  judge  pre- 
siding at   the   trial   neither   en- 
tertains a  motion  for  a  new  trial 
nor  directs  exceptions  taken  at  the 
trial  to  be  heard  at  the  general 
term,  a  motion  for  a  new  trial  can 
only  be  made  under  this  section  of 
the  Code  of  Civil  Procedure  at  the 
special  term,   where  the  motion 
for  final  judgment  is  made,  and 
before  such  judgment.     (Chapin 
agt.  Thompson,  80  N.  T.,  275.) 

65.  Section  1005  —  The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure  providing  for  a  motion 
for  a  new  trial  after  judgment,  has 
reference  to  a  new  trial  of  the  ac- 
tion itself,  not  to  a  new  trial  upon 
the  feigned  issues  which  may  have 
been  awarded  therein.     (Id.) 

66.  Section  1013  — Power  of   the 
court  to  order  a  compulsory  refer- 
ence under.     (See  Dane  agt.  Liver- 
pool, &c.,  Ins.  Co.,  21  Hun,  259.) 

67.  Section    1021  —  Demurrer  —  an 
interlocutory  judgment  must  be 
entered  upon  the  decision  of  an 
issue  of  law.     (See  Liegeois  agt. 
McCracken,  22  Hun,  69.) 

68.  Section  1023  —  Judge  or  referee 
cannot  make  additional  findings 
on  settlement  of  case  —  so  far  as 
rule  23  conflicts  with  this  section 
it  is  inoperative.    (See  Palmer  agt. 
Phwnix  Ins.  Co.,  22  Hun,  224.) 

60.  Section  1059  —  Upon  the  trial  of 
an  indictment  for  murder,  the 
prisoner  challenged  the  array  of 
jurors  on  the  ground  that,  an  or- 
der having  been  granted  requiring 
the  drawing  of  additional  jurors, 
one  of  the  boxes  required  to  be 
kept  by  the  clerk,  i.  e.,  that  con- 
taining the  names  of  jurors  who 
had  attended  a  term  of  the  court, 
and  served,  Had  not  been  kept, 


and  was  not  brought  into  court  as 
required  by  this  section  of  the 
Code  of  Civil  Procedure.  The 
challenge  was  sustained;  the  pris- 
oner thereupon  withdrew  it ;  a  jury 
was  impanneled  and  the  trial 
proceeded: 

Held,  that  the  prisoner  could 
withdraw  his  challenge,  and  that 
he  thereby  waived  the  irregularity. 
(Pier son  agt.  The  People,  79  N.  T., 
424.) 

70.  Section  1204  —  Where  in  an  ac- 
tion for  damages  alleged  to  arise 
from  the  breach  of  a  written  con- 
tract to  do  advertising,  a  joint 
liability  is  charged  against  numer- 
ous defendants,  among  whom  are 
C.,  A.  and  C.,  copartners,  and  the 
latter  defendants  answer  jointly, 
admitting  that  they  had  dealings 
with  and  did  advertising  for  plain- 
tiff, but  aver  that  all  such  deal- 
ings were  several  as  to  them  and 
not  joint  with  the  other  defend- 
ants, and  thereupon  such  copart- 
ners set  up  counter-claims  in  their 
answer,  to  which  counter-claims 
plaintiff  demurs  on  the  ground 
that  all  the  defendants  in  this 
action  are  sued  on  a  joint  liability, 
that  the  said  counter-claims  are 
alleged  in  favor  of  said  defend- 
ants separately,  and  that  as  be- 
tween the  said  defendants  and  the 
plaintiff  a  separate  judgment  in 
this  action  cannot  be  had: 

Held,  that  a  demurrer  to  such 
an  answer  is  ill,  and  that  defend- 
ants are  entitled  to  judgment  for 
the  amount  due  under  their  count- 
er-claims. 

Held,  also,  that  plaintiff's  po- 
sition would  have  been  well  taken 
under  the  former  common-law 
rule;  but  that  the  Code  of  Pro- 
cedure has  radically  changed  the 
former  rule,  and  that  now  under 
this  section  of  the  new  Code,  judg- 
ment may  be  given  for  or  against 
one  or  more  defendants ;  that  the 
ultimate  rights  of  parties  on  the 
same  side,  as  between  themselves, 
may  be  determined,  and  a  defend- 
ant granted  any  affirmative  relief 
to  which  he  is  entitled.  (Clegg 
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agt.  American  Newspaper  Union, 
ante,  498.) 

71.  Section  1217  —  When  judgment 
cannot    be    entered   by   default 
under.     (See  Clarke  agt.  Bored,  21 
Hun,  594.) 

72.  Section  1279  — J.,  a  naturalized 
citizen,  died  in  18(56  intestate,  and 
seized  of  certain  real  estate.    He 
left  him  surviving  his  widow,  his 
father,  the  defendant  B.,  who  was 
his  sister,  and  the  wife  of  a  citi- 
zen, and  two  alien  children  of  a 
deceased  sister,  who  was  an  alien. 
The  widow  died  in  1870.     B.,  in 
1873,  by  judgment  in  an  action  of 
ejectment,  wherein  she  founded 
her  claim  upon  her  title  by  descent, 
recovered  possession  of  the  prem- 
ises.    She  contracted  to  sell  the 
same  to  plaintiff,  in  1877.     Upon 
submission  of  the  controversy  as 
to  her  title  under  this  section  of 
the  Code  of  Civil  Procedure,  held, 
that  the  title  to  the  premises  vested 
in    B.,   upon    the  death  of    her 
brother,  that  the  act  of  1874  (chap. 
261  of  Laws   of  1874),  amending 
the  said  provision  of  the  act  of 
1845,  by  inserting  after  the  words 
"resident  alien,"  the  words  "or 
any  naturalized  or  native  citizen," 
could  not  operate  to  divest  her 
estate    thus    acquired,   and  that, 
therefore,  she  could  give  a  good 
title  and  was  entitled  to  a  per- 
formance of  the  contract.    (Luhrs 
agt.  ffimer,  80  N.  T.,  171.) 

73.  Section  1279  —  Plaintiff  was  ap- 
pointed by  said  commissioner  jani- 
tor of  the  building  occupied  by  the 
police  court  of  the  second  district, 
and  by  the  district  or  civil  court 
of  the  third  district:  the  justice 
of  the  latter  court  appointed  C. 
janitor  for  that  court.     The  board 
of    estimate  and    apportionment 
made  an  appropriation  for  the  sal- 
ary of  one  janitor  for  said  build- 
ing,  conditioned    however,    sub- 
stantially, that  no  portion  thereof 
should  be  paid  by  the  comptroller 
to  either  appointee  until  the  ques- 
tion was    judicially    determined 


that  he  was  and  that  the  other  was 
not  entitled  to  be  paid : 

Held,tha,t  the  appropriation  could 
only  be  availed  of  in  an  action  or 
submission,  to  which  both  claim- 
ants were  parties,  and  then  only 
on  establishing  that  the  power  to 
appoint  janitors  was  exclusive, 
either  in  the  court  or  the  commis- 
sioner, and  that  there  could  be 
but  one  janitor;  and  that,  there- 
fore, plaintiff  was  not  entitled  to 
judgment  upon  a  submission  of 
the  controversy  under  this  section 
of  the  Code  of  Civil  Procedure,  as 
between  him  and  the  city ,  to  which 
C.  was  not  a  party.  (Kennedy  agt. 
The  Mayor,  79  N.  T.,  361.) 

74.  Section    1323 —Where,    under 
an  adverse  judgment  in  an  action 
in  the  nature  ol  a  quo  warranto, 
the  defendant  who  was  in  the  pos- 
session of    the    office,   having  a 
certificate    of  election  from   the 
duly   constituted   board   of   can- 
vassers,  was  removed  from   the 
office: 

Held,  that  upon  reversal  of  the 
judgment  here,  the  court  had 
power  and  it  was  proper  to  com- 
pel restitution  of  the  rights  lost 
by  means  of  the  erroneous  judg- 
ment (Code  of  Civil  Procedure,  sec. 
1323);  also,  that  the  court  could 
not  look  into  the  case  to  see  which 
way  the  merits  inclined  as  be- 
tween the  two  contestants ;  the  de- 
fendant having  the  adjudication 
in  his  favor  required  by  the  stat- 
utes, and  by  virtue  of  it  having 
held  and  exercised  the  office,  this 
is  conclusive  until  the  certificate 
has  been  corrected  or  shown  to  be 
false  by  judicial  determination 
(1  R.  8.,  118,  sec.  17).  (People  ex 
rel.  Dailey  agt.  Livingston,  80  N. 
Y.,  66.) 

75.  Section  1338  —  Under  this  sec- 
tion of  the  Code  of  Civil  Proced- 
ure, where  an  order  of  general 
term,   reversing  a  judgment  en- 
tered upon  the  report  of  a  referee, 
does  not  state  that  it  was  made  on 
questions  of  fact,  it  will  be  deemed 
to  have  been  made  on  questions  of 
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law  only.  ( Weyer  et  al.  agt.  Beach, 
79  N.  Y.,  409.) 

76.  Sections  1340,  1342  —  When  an 
action  must  be  brought  in  a  court 
of    record,   to    render    an    order 
therein  appealable  to  the  general 
term.     (See  Fish  agt.  Thrasher,  21 
Hun;  15.) 

77.  Section  1342  —  An  appeal  will 
not  lie  to  the  general  term  of  the 
supreme  court  from  an  order  of 
the  county  court  made  in  an  action 
commenced  in  a  justice's  court, 
and  brought  into  the  county  court 
by  appeal.     (Roberts  agt.  Marson, 
21  Hun,  363.) 

78.  Section  1342  —  The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,  in  reference  to  appeals 
to  the  supreme  court  from  orders 
of  a  county  court,  confines  the 
appellate  jurisdiction  to  orders  in 
actions  originating  in  the  county 
court. 

Accordingly,  held,  that  an  order 
of  county  court,  dismissing  an  ap- 
peal from  a  judgment  of  a  justice 
of  the  peace,  was  not  appealable 
to  the  supreme  court.  (Andrews 
agt.  Long,  79  N.  Y.,  573.) 

79.  Section  1736  of  the  Code  of  Civil 
Procedure,  continuing  an  action 
of  replevin,  notwithstanding  the 
death  of  either  party,  in  favor  of 
or  against  his  executors  or  admin- 
istrators, applies  only  to  actions  in 
which  the  sole  defendant  was  liv- 
ing on  September  1,  1880,  and  is 
not  retroactive.     (Burnham  et  al. 
agt.  Brennan,  ante,  310.) 

80.  Section  1761  — The  right  of  a 
defendant  in  a  divorce  suit,  the 
judgment  in  which  prohibited  him 
from   marrying   again,   to   make 
application  under  section  49  of  the 
Laws  of  1879,  for  a  modification 
of  such  judgment,  is  saved  by  the 
repealing  act  of  1880;  and  this  sec- 
tion  of  the  Code  of  Civil   Pro- 
cedure, containing  the   disquali- 
fication upon   re-marriage  never 
became  operative  law,  except  as 


modified  by  said  repealing  act. 
(Peck  agt.  Peck,  ante,  206.) 

81.  Sections  1781, 1782, 1808, 1810  — 
The  attorney-general,  in  behalf  of 
the  people  of  the  state,  may  main- 
tain an  action  "against  one  or 
more  trustees,  directors,  managers 
or  other  officers  of  a  corporation 
to  procure  a  judgment  *  *  * 
compelling  the  defendants  to  ac- 
count for  their  official  conduct  in 
the  management  and  disposition 
of  the  funds  and  property  com- 
mitted to  their  charge, "  and  "  com- 
pelling them  to  pay  the  corpora- 
tion which  they  represent,  or  its 
creditors,  any  money,  and  the 
value  of  any  property  which  they 
have  acquired  to  themselves,  or 
transferred  to  others,  or  lost  or 
wasted,  by  a  violation  of  their  du- 
ties," and  "suspending  a  defend- 
ant from  exercising  his  office  when 
it  appears  that  he  has  abused  his 
trust"  (Code  of  Civil  Procedure, 
sections  1781,  1782). 

By  section  1808  of  the  Code  of 
Civil  Procedure  the  attorney-gen- 
eral "must  bring  an  action"  for 
the  purposes  just  enumerated,  "if, 
in  his  opinion,  the  public  interests 
require  that  an  action  should  be 
brought;"  and  by  section  1810,  in 
an  action  brought  for  the  objects 
specified,  by  the  attorney-general, 
the  court  has  power  to  appoint  a 
receiver  of  the  property  of  the 
corporation. 

When  the  president  of  a  railroad 
company  makes  a  contract  with 
himself  for  the  construction  of  a 
railway;  when  he  obtains  all  the 
securities,  stock  and  bonds  under 
the  pretense  of  paying  the  nomi- 
nal contractor;  when  as  chief  en- 
gineer he  makes  to  himself  as  con- 
tractor certificates  of  work  done, 
and  then  as  president  pays  himself 
many  hundred  thousand  dollars  in 
advance  of  what  the  nominal  con- 
tractor was  entitled  to  receive 
under  the  contract  for  construc- 
tion, ample  cause  is  shown  for  the 
appointment  of  a  receiver,  and  the 
command  of  the  statute  to  the  at- 
torney-general that  he  "must 
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bring  an  action,"  becomes  impera 
tive. 

Although  it  is  true  that,  under 
section  1782  of  the  Code  of  Civil 
Procedure,  a  creditor  of  the  cor- 
poration, or  a  trustee,  director, 
manager  or  other  officer  of  the 
corporation  could  bring  an  action, 
not  to  suspend  or  remove  a  direc 
tor,  but  to  recover  for  the  corpora- 
tion the  assets  and  property  which 
its  officers  had  wasted,  it  is: 

Held,  that  an  action  which  had 
been  BO  brought  by  K. ,  one  of  the 
directors  and  one  of  the  defend- 
ants herein,  in  which  P.,  one  of 
the  defendants  herein  was  made 
receiver,  is  no  bar  to  the  action 
brought  by  the  state  through  its  at- 
torney-general as  required  by  sec- 
tion 1808  of  the  Code.  (The  Peo- 
ple agt.  Bruff,  ante,  1.) 

83.  Sections  2125,  2126— Writ  of 
certiorari — within  what  time  an 
application  therefor  must  be 
made.  (See  People  ex  rel.  Smith 
agt.  Cooper,  22  Hun,  515.) 

83.  Sections  2234,  2235, 2245,  2247— 
In  proceedings  for  forcible  entry 
and  detainer  under  title  2  of  chap- 
ter 17  of  the  Code  of  Civil  Pro- 
cedure, the  main  question  for  de- 
termination is  whether  the  party 
charged  entered  by  force   upon 
one,  having  previously  a  peaceable 
possession,  under  claim  of  right, 
and    whether  the  person  whose 
possession  was  invaded  has  been 
held  out  by  force. 

These  provisions  do  not  cast 
upon  the  magistrate  the  burden  of 
examining  and  determining  con- 
flicting titles  to  real  estate.  (Hetty 
agt.  Sheehy  et  al.,  ante,  430.) 

84.  Section  2264  —  By  the  provisions 
of  this  section  of  the  Code  of  Civil 
Procedure  a  receiver  cannot  be 
appointed  before  an  order  or  war- 
rant, to  be  examined,  is  served 
upon  the  judgment  debtor,  with- 
out ten  days'  notice  to  the  judg- 
ment debtor,  unless  he  cannot, 
after  due  diligence,  be  found  in 


the     state.      (Morgan    agt.     Von 
Kohnstamm,  ante,  161.) 

85.  Section  3307  — Under  subdivi- 
sion 4  of  this  section  of  the  Code 
of  Civil  Procedure  the  sheriff  is 
entitled  to  three  term  fees  after 
that  Code  took  effect,  although  he 
had  previously  received  three  term 
fees.     (Little  et  al.  agt.  Coyle  el  al. , 
ante,  76.) 

86.  Section  3232  — It  is  proper  to 
allow  costs  on  the  decision  of  a 
demurrer,  though  an  issue  of  fact 
is  left  to  be  determined  upon  a 
trial.      (Adams  agt.  Ward,  ante, 
288.) 

87.  Section  3267  —  Items  for  copies 
of  documents  cannot  be  allowed 
without  an  affidavit  that  it  or  they 
were  actually  and  necessarily  used 
or  obtained  for  use.    (Id.) 


88.  Section  3268  — Before    the  ad- 
ditional chapters  of  the  Code  of 
Civil  Procedure  went  into  opera- 
tion (i.  e.,  September  1,   1880)  it 
was  necessary  for  a  plaintiff  resid- 
ing in  another  county  bringing  an 
action  in  this  court  to  file  security 
for  costs,  but  the  Code,  as  amend- 
ed has  changed  the  law  on  this 
subject. 

An  order  made  on  the  13th 
day  of  April,  1880,  directing  a 
plaintiff,  who  was  a  resident  of 
Brooklyn,  to  file  security  for  costs, 
held  to  be  correct  as  the  law  then 
was.  (Wiley  agt.  Arnoux,  ante, 
137.) 

89.  Section  3271  — A  plaintiff  suing 
executors  will,  under  this  section 
of  the  Code  of  Civil  Procedure,  be 
required  to  give  security  for  costs 
where  it  is  made  to  appear  by 
affidavit  that  he    is    pecuniarily 
irresponsible  and  unable  for  that 
reason  to  pay  costs,  although  the 
action  is  concededly  brought  in 
good  faith.    (Murphy  agt.  Travers, 
ante,  301.) 
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COMMISSION  (TO  TAKE  TES- 
TIMONY). 

1.  It  seems,  that  while  a  judge,  in 
settling  interrogatories  to  be  an- 
nexed to  a  commission  to  take  tes- 
timony, is  required  to  allow  "any 
question  pertinent  to  the  issue  " 
(Code  of  Civil  Procedure,  sec.  892), 
he  has  authority  to  disallow  ques- 
tions not  pertinent,  and  hence  to 
determine  whether  a  question  is 
pertinent  or  not.     (Uline  agt.  N. 
T.   G.  and  H.  R.   R.  R.   Co.,  79 
N.  T.,  175.) 

2.  The  power  to  exclude  questions, 
however,  should  be  sparingly  ex- 
ercised.    (Id.) 

3.  The  judge  in  such  case  has  not 
the  discretion  which  the  court  has 
on  trial  as  to  the  extent  to  which 
he  will  permit  a  cross-examina- 
tion, for  the  purpose  of  merely 
testing  the  credit  of  the  witness, 
and  upon  matters  collateral  to  the 
main  issue ;  he  must  insert  all  per- 
tinent questions.     (Id.) 

4.  The  decision  of  the  judge  in  set- 
tling the  interrogatories  is  an  or- 
der (Code  of  Civil  Procedure,  sec. 
767);  if  it  disallows  a  pertinent 
question,  it  affects  a  substantial 
right ;  and  is  therefore  appealable 
(Code,  sees.  1347,  1348).     (Id.) 

5.  As  to  whether  the  party  has  a 
remedy  in  such  case  by  mandamus 
to  compel  the  allowance  of  the 
question,  quaere.     (Id.) 

6.  An  appeal  does  not  lie  from  an 
order  annexing  an  improper  ques- 
tion to  a  commission ;  it  affects  no 
substantial  right,  as  the  party  may 
raise  the  objection  on  trial  (Code, 
sec.  911).     (Id.) 

7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  re- 
sulted   from    defendant's    negli- 
gence, a  release  was  set  up  as  a 
defense ;  this  the  plaintiff  claimed 
was  a  forgery.  A  commission  was 
issued,  on  behalf  of  defendant,  to 


take  the  testimony  of  the  person 
who  plaintiff  alleged  forged  the 
release,  as  to  the  alleged  settle- 
ment. Plaintiff,  after  a  cross-in- 
terrogatory calling  for  the  salary 
paid  to  the  witness,  proposed  oth- 
ers, asking  the  amount  of  the 
witness'  expenses  per  annum, 
whether  he  left  the  place  by  day 
or  night,  by  whom  he  was  accom- 
panied, and  where  he  stopped; 
also,  as  to  the  amount  of  the  debts 
he  left  unpaid ;  whether  before  he 
left  he  purchased  an  India  shawl, 
and  at  what  price,  and  whether 
he  borrowed  money  of  certain  per- 
sons specified.  These  cross-inter- 
rogatories were  disallowed : 
Held,  error.  (Id.) 


COMPLAINT. 

1.  In  an  action  against  a  ministerial 
officer    for  executing    a    process 
valid  upon  its  face,  issued  out  of 
a  court  having  jurisdiction  of  the 
action  and  of  the  parties,  a  general 
allegation  that  the  process  was 
unlawful  and  void  can  have  no 
greater  force  than  a  previous  re- 
cital of  the  facts,   which  shows 
that  it  was  authorized  and  valid, 
and  a  demurrer  to  such  pleading 
in  a  complaint  must  be  sustained. 
(Clark  agt.  Bowe,  ante,  99. > 

2.  Where  the  complaint  was  founded 
upon  the  alleged  false  and  mali- 
cious statement  that  he,  plaintiff, 
adulterated  sugar,  that  he  cheated 
the  government,  and  that,  being 
guilty  of  cheating  the  government, 
he  swore  that  he  did  not  do  so : 

Held,  that  these  three  charges 
are  neither  singly  nor  collectively 
actionable  per  se,  but  may  become 
actionable  by  reason  of  surround- 
ing circumstances  to  be  pleaded 
and  proved,  from  which  the  fair 
inference  can  be  drawn  that  the 
words  used  were  spoken  and  un- 
derstood in  such  a  way  as  to  pre- 
sumptively work  an  injury. 

Held,  further,  that  where  these 
surrounding  circumstances  are 
not  set  forth,  the  meaning  of  the 
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words  cannot  be  enlarged  by 
pleading  an  innuendo,  for  the 
office  of  an  innuendo  is  by  a  refer- 
ence to  a  preceding  matter,  to  fix 
more  precisely  the  meaning. 
(Havemey&r  agt.  Fuller,  ante,  316.) 

3.  It  may  help  to  explain,  but  it  can- 
not enlarge  the  meaning  of  words, 
unless  it  be  connected  with  some 
matter  of  fact  expressly  averred. 
It  cannot  be  used  to  establish  a 
new  charge,  for  it  is  not  the  nature 
of  an  innuendo  to  beget  an  action. 
(Id.) 

4.  As  an  innuendo  cannot  perform 
the  office  of  a  colloquium,  showing 
by  extrinsic  matter  that  the  words 
charged  are  actionable  cannot  be 

'supplied  by  an  innuendo  attribut- 
ing to  those  words  a  meaning 
which  render  them  actionable. 
(Id.) 

5.  Where  the  special  damage  is  the 
foundation  of  the  cause  of  action, 
it  is  a  material  allegation  and  must 
be  fully  and  accurately  stated. 
(Id.) 

6.  Where,  as  in  this  case,  the  com- 
plaint on  its  face  shows  that  the 
only  manner  in  which  the  plaintiff 
is  engaged    in  business  is  as   a 
member  of  a  business  firm,   the 
name  of  the  firm  not  being  given 
nor  the  interest  of  the  plaintiff. 
For  all  that  appears,   plaintiff 's 
name  may  not  appear  in  that  firm 
name.      It    sufficiently    appears, 
however,  that  the  loss  complained 
of  is  not  a  loss  directly  to  the 
plaintiff,  but  to  the  firm: 

Held,  that  even  if  it  be  conceded, 
as  a  general  proposition,  that  in 
case  of  slander  against  a  member 
of  a  partnership  individually,  he 
is  the  proper  party  plaintiff,  even 
though  the  firm  be  also  injured 
by  the  speaking  of  the  words,  it 
is  nevertheless  necessary,  especi- 
ally where  the  words  become  ac- 
tionable only  by  reason  of  their 
influence  in  plaintiff 's  calling, 
that  the  injury  to  plaintiff 's  inter- 


est should  be  specially  averred. 
(Id.) 

1.  A  plaintiff  who  brings  an  action 
for  slander,  by  which  he  lost  his 
customers  in  trade,  ought  in  his 
declaration  to  state  the  names  of 
those  customers,  in  order  that  the 
defendant  may  be  enabled  to  meet 
the  charge  if  it  be  false.  The 
general  allegation  of  the  loss  of 
customers  is  not  sufficient  to 
enable  the  plaintiff  to  show  a  par- 
ticular injury.  (Id.) 

8.  Where  a  complaint  contains  a 
statement  of  the  facts  necessary 
to  constitute  two  distinct  causes 
of  action,  the  failure  of  the  plain- 
tiff to  separately  state  and  num- 
ber them,  cannot  be  urged  as  a 
ground  for  a  nonsuit  at  the  trial; 
if  there  be  any  doubt  as  to  which 
cause  of   action  the  plaintiff  in- 
tends to  rely  upon,  the  remedy  of 
the  defendant  is  by  a  motion  to 
make  the  complaint  more  definite 
and  certain.      (Commercial  Bank 
agt.  Pfeiffer,  22  Hun,  327.) 

9.  A  complaint  before  a  police  mag- 
istrate to  the  effect  that  the  com- 
plainant had  heard  and  believed  a 
person  to  be  a  common  prostitute, 
without  stating  the  source  of  his 
information,  or  the  grounds  of  his 
belief,  will  not  justify  the  magis- 
trate in  proceeding  with  the  trial 
of    the  person  on    such  charge. 
(People  ex  rel.  Kingsley  agt.  Pratt, 
22  Hun,  300.) 


COMPOSITION  AGREEMENT. 

1.  If  a  composition  agreement  pro 
vides  for  a  pro  rata  payment  to 
all  the  creditors  of  a  debtor,  a 
secret  agreement  to  pay  one  of  the 
creditors  more  than  his  pro  rata 
share  to  induce  him  to  unite  in  the 
composition  is  a  frand  upon  the 
other  creditors.  It  violates  the 
principles  of  equity  and  the  mu- 
tual confidence  between  creditors. 
A  note  or  other  security  given 
under  such  a  secret  agreement 
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cannot  be  enforced.  (Solinger  agt. 
Earle,  ante,  116.) 

2.  But  if  a  negotiable  note  be  given 
by  a  friend  of  the  insolvent,  not 
related  to  him  by  blood,  the  friend 
is  a  mere  volunteer;  and  if  the 
friend's  note  be  transferred  by  the 
payee  to  an  innocent  holder,  to 
whom  the  friend  is  obliged  to-pay 
it,  he  cannot,  under  such  circum- 
stances, recover  back  the  money 
paid.  (Id.) 


COMPTROLLER  OF  STATE. 

1.  The  relator,  an  appraiser  duly 
appointed  by  the  superintendent 
of  the  insurance  department,  hav- 
ing presented  an  itemized  bill  for 
services  as  such  appraiser,  which 
bill  was  approved  by  said  super- 
intendent, the  duties  of  the  comp- 
troller of  the  state,  under  the  acts 
of  1873  and  1879  requiring  him 
then  to  audit  such  bill  were  con- 
fined to  an  examination  for  the 
purpose  of  seeing  whether  the  pre- 
liminary steps  required  by  law 
had  all  been  taken ;  and  he  had  no 
power  arbitrarily,  and  on  his  own 
sense  of  right  and  justice,  either 
to  increase,  decrease  or  reject  the 
bill  altogether,  because  the  charges 
as  made  did  not  meet  his  approval. 
(Matter  of  Murphy,  ante,  258.) 


CONSTITUTIONAL  LAW. 

1.  Chapter  604,  Laws  of  1874,  enti- 
tled "  An  act  to  provide  for  the 
surveying,  laying  out  and  monu- 
mentmg  of  certain  portions  of  the 
city  and  county  of  New  York, 
and  to  provide  means  therefor," 
is  not    unconstitutional    for    the 
reason  that  being  a  local  act  the 
subject  of  opening  streets  is  not 
expressed  in  its  title  as  required 
by  section  16  of  article  3  of  the 
constitution.    (Matter  of  One  Hun- 
dred and  Thirty-eighth  street,  ante, 
290.) 

2.  An  act  of  the  legislature,  provid- 
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ing  for  the  length  of  the  term  of 
office  of  supervisors  in  four  coun- 
ties of  the  state,  is  a  local  bill 
within  the  meaning  of  section  18 
of  article  3  of  the  constitution, 
and  is  therefore  void.  (People  ex 
rel.  Hassell  agt.  Hoffman,  ante, 
324.) 

3.  Chapter  253  of  the  Laws  of  1878 
held  unconstitutional.    (Id.) 

See  RAILROADS. 

The  People  agt.  Long  Island  Rail- 
road Company,  ante,  395. 


CONTEMPT. 

1.  Where  an  order  was  made  by  a 
county  judge  declaring   a  judg- 
ment debtor  in  contempt,  the  order 
being  made  on  the  return  of  an 
order  to  show   cause,   the  same 
having  been  duly  served  on  the 
debtor,  but  without  his  presence 
and  without  the  appearance    of 
anyone  in  his  behalf: 

Held,  that  it  being  taken  against 
the  debtor  by  default  it  was  com- 
petent for  him  to  move  to  set  it 
aside  for  irregularity.  The  mov- 
ing party  was  bound  to  make  a 
case  for  the  granting  of  the  order 
on  the  merits,  at  least,  the  same  as 
if  the  debtor  had  appeared  and 
objected  to  the  proceeding;  and 
if  he  failed  to  make  his  case  the 
debtor  might  and  should  move  to 
set  the  order  aside  rather  than  to 
appeal.  (Tinkey  agt.  Langdon, 
ante,  180.) 

2.  Can  an  appeal  be  taken  from  an 
order  obtained  by  default  for  non- 
appearance?     Quaere.    (Id.) 

3.  Although  a  county  judge  may, 
under  section   298   of  the    Code 
of  Procedure,  appoint  a  receiver 
in  supplementary  proceedings,  it 
seems  doubtful  whether  he  is  au- 
thorized by  law  to  order  a  con- 
veyance by  the  debtor  of  his  pro- 
perty to  a  receiver  or  to  direct 
its  delivery  and  possession  to  that 
officer.   (Id.) 
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4.  To  punish  as  for  a  contempt  for 
refusing  to  deliver  property  to  a  re- 
ceiver, an  order  requiring  such  de- 
livery is  a  necessary  prerequisite. 
A  simple  demand  of  possession  is 
not  sufficient.    (Id.) 

5.  Where  the  order  appointing  the 
receiver  directed    the   debtor  to 
assign  and  convey  his  lands  and 
real  estate,  but   contained  no  di- 
rections to  the  debtor  to  surren- 
der its  possession : 

Held,  that  he  could  not  be  held 
in  contempt  for  omitting  or  refus- 
ing to  do  what  had  not  been  com- 
manded or  required  of  him.  (Id.) 

6.  In  contempt  proceedings  a  fine 
cannot  be  properly  imposed  arbi- 
trarily and   capriciously;  but    it 
must  have  a  basis  upon    proof 
of  damages  or  injury.    (Id.) 

7.  A  defendant  who  fails  to  pay 
over  to  the    plaintiff    money  to 
enable  her  to  carry  on  a  suit  for 
divorce,   as  ordered,  is  liable  to 
arrest ;  his  inability  to  pay  it  is  no 
defense  to  an  application  for  his 
commitment  —  2  Revised  Statutes, 
538,  section  20,  is  only  applicable 
to  those  actually  imprisoned.  (See 
Strobridge  agt.  Strobridge,  21  Hun, 
288.) 

8.  Upon  the  appearance  of  a  debtor 
before  a  judge,  in  pursuance  of  an 
order  for  his  examination  in  pro- 
ceedings supplementary  to  execu- 
tion, he  admitted  that  he  had  in 
his  possession  money  and  property 
sufficient  to  satisfy  the  judgment, 
and  requested  a  postponement  to 
enable  him  to  apply  the  same  upon 
the  judgment.    The  judge  there- 
upon made  an  order  reciting  the 
facts,  and  granting  him  until  a 
day  named  to  pay  the  judgment 
with  interest,  and  the  costs,  and 
providing  in  default  thereof  that 
he  be  adjudged  guilty  of  a  willful 
contempt ;    it  further  ordered  and 
directed  that,  in  that  case,  he  pay 
to  the  sheriff  a  fine  of  $384,  and 
be  imprisoned  until  the  payment 
thereof,  and  that  a  commitment 


issue  to  carry  this  judgment  into 
effect : 

Held,  that  the  defendant  could 
only  be  convicted  of  contempt 
upon  the  return  of  an  attachment 
or  an  order  to  show  cause,  and 
that  the  court  could  not  thus  sum- 
marily declare  the  consequences 
of  a  disobedience  to  its  orders. 
(Tinker  agt.  Crooks,  22  Hun,  579.) 

9.  To  authorize  the  court  to  punish 
a  party  for  contempt  in  proceed- 
ings supplementary  to  execution, 
in  refusing  to  pay  over  money  or 
property  in  pursuance  of  its  order, 
it  must  appear  that  the  specific 
property  or  sum  of  money  was, 
at  the  time  of  the  service  of  the 
order  for  his  examination,  in  his 
possession  or  under  his  control. 
(Id.) 

10.  An  order    punishing   for  con- 
tempt, in  violating  an  injunction, 
can  only  be  reviewed  upon  the 
merits  or  for  alleged  legal  error, 
on  appeal  from  the  order.    ( Wat- 
rous  agt.  Kearney,  79  N.  T.,  496.) 

11.  It  is  within  the  discretion  of  the 
court  whether  to  open  or  vacate 
the  order  on  motion,  and  the  exer- 
cise of  this  discretion  cannot  be 
reviewed  here.     (Id.) 

12.  Where  a  party  has  been  brought 
into  court  on  attachment,  in  pro- 
ceedings to  punish  for  contempt, 
he  may  be  represented  by  attorney 
in  the    subsequent    proceedings. 
(Id.) 

13.  An  order  punishing  defendants 
for  contempt  was  granted  by  de- 
fault.    On  motion  to  vacate  the 
order,  it  was  alleged,  in  the  mov- 
ing papers,  that  the  attorneys  who 
appeared  for  the  defendants  in  the 
proceedings    had    no    authority. 
The  attorney,  who  appeared  on 
return  of  the  attachment,  made 
affidavit  that  he  was  authorized; 
the  defendants  were  also  person- 
ally present;  the  same  attorney 
appeared  before    the  referee,  to 
whom   it  was  referred   to    take 
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proofs.  Notice  of  motion  for  final 
order  was  served  on,  and  serv- 
ice admitted  by,  attorneys  who 
had  appeared  for  defendants  in 
the  action,  and  who  had  also  ad- 
mitted service  of  the  referee's  re- 
port: 

Held,  that  as  the  attorneys  thus 
undertook  to  represent  defend- 
ants, the  mere  allegation  of  want 
of  authority  so  to  do  did  not  in- 
validate the  order.  (Id.) 

14.  Upon  the  return  of  an  attach- 
ment against  defendant    for    an 
alleged    contempt   in  disobeying 
the  provision  contained  in  a  judg- 
ment of  divorce  herein,  which  re- 
quired him  to  pay  alimony  and  to 
give    security  for    the    payment 
thereof ;  and  upon  motion  to  va- 
cate   the    attachment    the    court 
adjudged  him  to  be  in  contempt, 
and  ordered  him  to  pay  a  fine,  to 
give  security  in  a  specified  amount 
for  future  alimony,  and  to  stand 
committed  until  compliance  with 
the  order: 

Held,  that  the  whole  matter  was 
before  the  court  and  it  had  juris- 
diction to  grant  such  relief.  (Park 
&gt.Park,  SON.  T.,  156.) 

15.  The  attachment  was  issued  upon 
proof  of  service  of  copy  of  the 
judgment,  with  demand  of  pay- 
ment of  the   alimony  in  arrear, 
with  the   costs,   and  the   giving 
security  as  required  by  the  judg- 
ment,  and  proof  of    defendant's 
failure  to  comply  therewith: 

Held,  that  the  papers  served 
were  sufficient  to  authorize  the 
issuing  of  the  writ  (Code  of  Civil 
Procedure,  sec.  14);  that  the  judg- 
ment contained  all  that  was  neces- 
sary to  advise  defendant  of  the 
nature  of  the  claim  made  against 
him.  (Id.) 

16.  Defendant  claimed  that  the  at- 
tachment should  have  been  vacat- 
ed, because  based  on  his  refusal 
to  pay  costs: 

Held,  untenable,  as  it  was  issued 
for  "disobedience  to  the  lawful 
mandate  of  a  court "  (Code  of  Civil 


Procedure,  sec.  14,  sub.  3);  and  that 
the  provision  of  the  statute  of 
1847  (sec.  2,  chap.  390,  Laws  of 
U347),  prohibiting  imprisonment 
for  contempt  in  not  paying  costs, 
had  no  application.  (Id.) 

17.  Defendant  commenced  an  ac- 
tion in  the  marine  court  of  New 
York  city  against  plaintiff  to  re- 
cover a  deposit,  which  was  also 
claimed  by  another  party.  In  that 
action  costs  of  appeal  from  an 
order  had  been  awarded  defend- 
ant. Plaintiff  thereupon  com- 
menced this  action  for  an  inter- 
pleader and  procured  a  temporary 
injunction  restraining  defendant, 
her  attorneys,  etc.,  from  further 
prosecuting  or  carrying  on  the 
former  action,  or  from  taking  any 
steps  to  recover  said  deposit.  De- 
fendant's attorney  thereafter  is- 
sued a  precept  for  the  collection 
of  the  costs.  In  proceedings  to 
punish  said  attorney  for  contempt, 
held,  that  the  injunction  did  not 
prohibit  the  collection  of  the  costs, 
and  that  the  attorney  was  justified 
in  issuing  the  precept.  (German 
Sav.  Bank  agt.  Habel,  80  N.  Y.,  273.) 


CORPORATIONS. 

1.  A  stockholder  has  no  right  by  the 
inherent  powers  of    a    court  of 
equity  to  bring  suit  to  wind  up  the 
business  of  a  corporation.  (Bliven 
agt.  Peru  Steel  and  Iron  Company, 
ante,  280.) 

2.  If   a  stockholder   may  proceed 
under    2  Revised    Statutes,   463, 
section  38,  which  provides  for  dis- 
solution when  the  corporation  has 
been  insolvent  for  a  year,  or  has 
neglected  or  refused  for  a  year 
the  payment  of  its  debts,  or  has 
suspended  its  business  for  a  year, 
the  plaintiff  has  not  made  out  such 
a  case.      It  is  only  a  judgment 
creditor  who   can  apply  for  se- 
questration under  2  Revised  Stat- 
utes, 463,  section  36.    A  creditor 
whose  claim  has  not  been  prose- 
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cuted    to    judgment    cannot   so 
proceed.     (Id.) 

3.  A  consent  or  acquiescence  by  the 
trustees  of  a  corporation  to  a  judg- 
ment not  authorized  by  the  statute, 
cannot  be  substituted  for  the 
methods  sr  prescribed.  (Id.) 

See  PRACTICE. 

The  People  agt.  Bruff,  ante,  1. 


COSTS. 

1.  Before  the  additional  chapters  of 
the  Code  of  Civil  Procedure  went 
into  operation  (t.  e.,  September  1, 
1880)  it  was  necessary  for  a  plain- 
tiff   residing  in   another   county 
bringing  an  action  in  this  court  to 
file  security  for  costs,  but  the  Code, 
as  amended,  has  changed  the  law 
on  this  subject.     (Wuey  agt.  Ar- 
noux,  ante,  137.) 

2.  An  order  made  on  the  13th  day 
of  April,  1880,  directing  a  plain- 
tiff, who  was  a  resident  of  Brook- 
lyn, to  file  security  for  costs,  held 
to  be  correct  as  the  law  then  was. 
(Id.) 

3.  Upon  an  appeal  to  the  supreme 
court  from  the  decree  of  the  sur- 
rogate removing  an  executor  and 
guardian,  it  is  proper  that  infant 
respondents    should    appear    by 
different  attorney  than  adults  and 
tax  separate  bill  of  costs,  upon 
affirmance.    (Savage  agt.  Gould  et 
al.,  ante,  255.) 

4.  From  the  service  of  the  petition 
of  appeal,  the  proceedings,  so  far 
as  the  question  of  costs  were  con- 
cerned, are  to  be  regarded  in  this 
court,  viz. ,  costs  of  proceedings, 
before  and  after  trial,  of  argument 
and  term  fees.     (Id.) 

5.  Code  of  Procedure,  section  307, 
not  applicable  to  such   appeals. 
(Id.) 

6.  It  is  proper  to  allow  costs  on  the 
decision  of  a  demurrer,  though  an 


issue  of  fact  is  left  to  be  determined 
upon  a  trial.  (Adams  agt.  Ward, 
ante,  288.) 

7.  Where  the  plaintiff  drew  the  de- 
murrer and  served  it  and  noticed 
the  argument  thereof,   for  such 
services,  he  is  entitled  to  the  costs 
before  and  after  notice  of  trial,  as 
well  as  twenty  dollars  for  a  trial 
of  an  issue  of  law.     (Id.) 

8.  Items  for  copies  of   documents 
cannot  be  allowed  without  an  affi- 
davit that  it  or  they  were  actually 
and  necessarily  used  or  obtained 
for  use.     (Id.) 

9.  Where  the  case  is  one  where  no 
application    is    necessary  to    the 
court  for  judgment  upon  the  com- 
plaint if  no  answer  had  been  ser- 
ved, the  plaintiff,  on  decision  of 
demurrer,  is  only  entitled  to  fifteen 
dollars  for  costs  before  notice  of 
trial.     (Id.) 

10.  Where  the  plaintiff  fails  to  make 
the  indorsement  upon  the  sum- 
mons as  required  by  section  419  of 
the  Code  of  Civil  Procedure,  he 
is  only  entitled  to  fifteen  dollars 
costs  before  notice  of  trial.     (Id.) 

11.  A  plaintiff  suing  executors  will, 
under  section  3271  of  the  Code  of 
Civil  Procedure,  be  required  to 
give  security  for  costs  where  it  is 
made  to  appear  by  affidavit  that 
he  is  pecuniarily  irresponsible  and 
unable  for  that  reason  to  pay  costs, 
although  the  action  is  concededly 
brought  in  good  faith.     (Murphy 
agt.  Travers,  ante,  301.) 

12.  Under  the  provisions  of  section 
3251  of  the  Code  of  Civil  Pro- 
cedure, a  party  is  entitled  to  tax 
ten  dollars  for  each  witness  ex- 
amined before  trial.    {Martian  agt. 
Hebert,  ante,  490.) 

13.  Where  a  judgment  is  reversed 
"  with  costs  to  abide  the  event," 
and  the  order  is  silent  as  to  which 
party  is  to  receive  the  costs,   it 
means  that  they  are  to  go  to  the 
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one  ultimately  successful.  (First 
National  Bank  agt.  Fourth  Na- 
tional Bank,  ante,  436.) 

14.  To  entitle  a  plaintiff  who  recov- 
ers less  than  fifty  dollars,  in  an  ac- 
tion brought  in  a  county  court,  to 
costs,  on  the  ground  that  a  jus- 
tice's court  had  no   jurisdiction 
over  the  action,   because   it    in- 
volved    accounts    exceeding    in 
amount  $400,  he  must  prove  not 
only  that  the  sum  of  the  accounts 
claimed  exceeded  $400,  but  that 
the  sum  of  the  accounts  actually 
proved    upon    the    trial    was    in 
excess    thereof.    (Tompkins   agt. 
Greene,  21  Hun,  257.) 

15.  Costs  cannot  be  allowed  upon  the 
granting  of  an  ex  parte  order  re- 
quiring the  defendant  to  file  his 
answer.    (Edlefson  agt.  Duryee,  21 
Hun,  607.) 

16.  When  a  settlement  and  discon- 
tinuance of  an  action  will  be  set 
aside  as  a  fraud  upon  the  attor- 
ney's lien  for  costs.     (See  Pickard 
agt.  Yencer,  21  Hjun,  403.) 

17.  When  an  execution  against  the 
person  may  be  issued  upon  a  judg- 
ment for  costs  recovered  in  an 
action  for  a  tort.     (See  PMlbrook 
agt.  Kellogg,  21  Hun,  238.) 

18.  Where,    in    an  action  brought 
against  several  defendants,  each 
appears  by  a  separate    attorney 
and  interposes  a  separate  defense, 
and  all  succeed  in  their  defenses, 
each  of  them  is,  under  section  305 
of  the  Code,  entitled  to  a  separate 
bill  of  costs,  unless  the  severance 
be  made  in  bad  faith  and  for  the 
purpose  of  increasing  the  costs. 
In  this  action,  brought  against  the 
defendants  as  copartners,  each  ap- 
peared by  a  separate  attorney  and 
served  a  separate  answer.      The 
defendant  Robert,  who  resided  in 
this  state,  appeared  by  a  Mr.  Saw- 
yer.    The  defendant  James,  who 
was  a  non-resident,   having  left 
the  state  to  avoid  his,  creditors, 
and  having  no  property  herein 


subject  to  attachment,  was  served 
by  publication  and  appeared  by  a 
Mr.  Day.  The  notice  of  the  re- 
tainer of  Mr.  Sawyer  for  Robert 
was  in  the  handwriting  of  Mr. 
Day,  and  the  answers  were  iden- 
tical; that  of  James  being  copied 
and  verified  in  the  office  of  the 
attorney  for  Robert : 

Held,  that  the  severance  of  the 
action  was  in  bad  faith,  and  that 
but  one  bill  of  costs  should  be  al- 
lowed to  the  defendants.  ( Williams 
agt.  Cassady,  22  Hun,  180.) 

19.  Where  an  application  is  made  by 
defendants,  who  have  successfully 
interposed  separate  defenses,   to 
have  separate  bills  of  costs  taxed, 
under  section  305  of  the  Code,  the 
clerk  has  no  power  to  refuse  to 
allow  them  so  to  do,  on  the  ground 
that  the  separate  defenses  were 
unnecessarily  and  collusively  in- 
terposed.     The    remedy    of    the 
party  aggrieved  is  to  apply  to  the 
court  by  a  motion,  for  the  relief 
sought.     (Id.) 

20.  Where  a  person  brings  an  action, 
in  the  name  of  the  overseer  of  the 
poor,  to  recover  a  penalty  for  a 
violation  of  the  provisions  of  the 
excise  law,  without  having  first 
made  complaint  to  the  said  over- 
seer of  the  alleged  violation,  ac- 
companied with  reasonable  proof 
thereof,   the  action  is  unauthor- 
ized, and  such  person  is  person- 
ally liable  to  the  defendant  for  the 
costs  thereof.    To  authorize  a  pri- 
vate person  to  bring  such  an  ac- 
tion, the  complaint  made  to  the 
overseer  of  the  poor  should  be  so 
definite,  and  should  be  accompa- 
nied with  such  proof,  as  to  satisfy 
the  overseer  that  a  penalty  has 
been  incurred,  or  to  enable  him 
to  investigate  and  decide  whether 
or  not  there  has  been  a  violation 
of  the  statute.     (Jobbitt  agt.  Giles, 
22  Hun,  274.) 

21.  When  the  court  of  appeals  re- 
verses a  judgment  in  favor  of  the 
plaintiff,  and  orders  a  new  trial, 
with  costs  to  abide  the  event,  and 
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on  the  second  trial  the  plaintiff 
again  recovers  a  judgment,  he 
cannot  tax,  in  his  favor,  the  costs 
of  the  reversal  by  the  court  of  ap- 
peals. (First  Nat.  Bank  agt. 
Fourth  Nat.  Bank,  22  Hun,  563.) 

22.  Costs  awarded  upon  sustaining  a 
demurrer,  interposed  by  the  plain- 
tiff to  parts  of  an  answer,  are  not 
interlocutory,  but  final  costs,  and 
the  plaintiff  cannot  recover  nor 
assign  them  until  judgment  is  ren- 
dered upon  the  issues  in  the  action 
generally.     (Armstrong  agt.  Cum- 
mings,  22  Hun,  570.) 

23.  Upon  the  dismissal  of  an  appeal 
from  a  county  court  to  the  su- 
preme court,  the  costs  must  be 
adjusted  by  the  clerk,  upon  no- 
tice, in  the  usual  way,  and  they 
cannot  be  taxed  by  a  judge  of  the 
court,  under  section  311  of  the 
Code.    (Andrews  agt.    Long,    22 
Hun,  24.) 

24.  Taxation  of — when  the  party 
finally  succeeding  is  entitled  to 
the  costs  of   an  unsuccessful  ap- 
peal taken  by  him.    (See  Donovan 
agt.  Vandemark,  22  Hun,  307.) 

25.  Non-resident  —  who  will  be  re- 
garded as  one,  and  required  to 
give  security  for  costs.     (See  Nor- 
ton agt.  Bennett,  22  Hun,  604.) 

26.  When  sureties  to  an  undertak- 
ing given  on  an  appeal  to  the  court 
of  appeals  are  liable  for  all  the 
costs  of  the  action.     (See  Burdett 
agt.  Lowe,  22  Hun,  588.) 

27.  Lien  of  an  attorney  for,  under 
section  66  of  the  Code  of  Civil 
Procedure,  as  amended  in  1879  — 
superior  to  right  of  set-off.    (See 
Ennis  agt.  Curry,  22  Hun,  584.) 

28.  Defendant  commenced  an  artion 
in  the  marine  court  of  New  York 
city  against  plaintiff  to  recover  a 
deposit,  which  was  also  claimed 
by  another  party.     In  that  action 
costs  of  appeal  from  an  order  had 
been  awarded  defendant.  Plaintiff 


thereupon  commenced  this  action 
for  an  interpleader,  and  procured 
a  temporary  injunction  restraining 
defendant,  her  attorneys,  etc.,  from 
further  prosecuting  or  carrying  on 
the  former  action  or  from  taking 
any  steps  to  recover  said  deposit. 
Defendant's  attorney  thereafter 
issued  a  precept  for  the  collection 
of  the  costs.  In  proceedings  to 
punish  said  attorney  for  contempt, 
held,  that  the  injunction  did  not 
prohibit  the  collection  of  the  costs, 
and  that  the  attorney  was  justified 
in  issuing  the  precept.  (German 
Sav.  Bk.  agt.  Habel,  80  N.  T.,  273.) 

29.  General  term  of  supreme  court 
has  no  power  to  vacate  judgment 
as  to  costs  which  has  been  affirm- 
ed by  this  court,  at  least  where  no 
new  facts  are  presented.  (See 
Sheridan  agt.  Andrews  [Mem.],  80 
JT.  T.,  648.) 


COUNTER-CLAIM. 

See  REMOVAL  OF  CAUSE. 

Clarkson   el  al.    agt.    Hanson, 
ante,  45. 

1.  In  an  action  by  the  plaintiff  to 
recover  for  services  rendered  to 
the  defendant,  the  latter  set  up, 
as  a  counter-claim,  that  the  plain- 
tiff was  a  trustee  of  a  manufactur- 
ing corporation,  and  that,  by  rea- 
son of  his  failure  to  file  the  annual 
report  required  by  law,  he  had 
become  personally  liable  for  the 
debts  of  the  company,  some  of 
which  were  held  by  the  defendant 
at  the  time  of  his  default,  which 
debts  he  sought  to  set  off  against 
the  plaintiff's  claim  herein: 

Held,  that  the  counter-claim  was 
not  based  upon  a  contract,  as  re- 
quired by  section  501  of  the  Code 
of  Civil  Procedure,  and  that  it 
should  be  stricken  out.  (Glapp 
agt.  Wright,  21  Hun,  240.) 

2.  When  the  plaintiff  will  not  be 
allowed  to  discontinue  an  action 
against  the  objection  of  a  defend- 
ant, who  has  interposed  a  counter- 


NEW  YORK  PRACTICE  REPORTS. 


567 


Digest. 


claim.     (See  Gwalhney  agt.  Cheat- 
ham,  21  Hun,  576.) 

8.  In  an  action  by  the  plaintiff  to 
recover  damages  for  an  alleged 
conversion  of  certain  wood  by 
the  defendant,  the  latter  alleged, 
as  a  counter-claim,  that  the  wood 
in  controversy  was  the  product  of 
trees  grown  upon  certain  lands 
upon  which  it  had  a  mortgage; 
that  the  plaintiff,  being  a  junior 
mortgagee  in  possession,  and 
knowing  that  the  lands  were  an 
insufficient  security  for  the  pay- 
ment of  the  defendant's  mortgage, 
and  that  the  mortgagor  was  insol- 
vent, wrongfully  and  fraudu- 
lently, and  with  intent  to  cheat 
and  defraud  the  defendant,  and 
to  impair  the  security  of  its  mort- 
gage, committed  waste  on  the 
said  premises,  by  cutting  the  said 
wood,  to  the  defendant's  damage 
of  $500: 

Held,  that  the  cause  of  action 
set  up  in  the  counter-claim  was 
"  connected  with  the  subject  of 
the  action,"  and  that  it  might  be 
pleaded  as  a  counter-claim,  though 
the  action  was  for  a  tort.  (Car- 
penter agt.  Manhattan  Life  Ins. 
Co.,  22  Hun,  49.) 

4.  Qucere,   as  to  whether  or  not  a 
plaintiff,  by  replying  to  a  counter- 
claim, waives  his  right  to  insist 
that  the  matters  therein  set  up  are 
not  the  proper  subject  of  a  coun- 
ter-claim.    (Id.) 

5.  The  penalty  of  double  the  usuri- 
ous interest  paid,  given  by  section 
5198  of   the  U.  8.  Revised  Stat- 
utes,  to  the  person    paying  the 
same  or  to  his  legal  representa- 
tives, cannot  be  set  up  as  a  coun- 
ter-claim in    an    action  brought 
upon  the  instrument  or  evidence 
of  debt,  but  can  only  be  recovered 
in  a  penal  action  brought  specially 
for  that  purpose.     (Farmers'  and 
Mechanics'  Nat.  Sank  agt.  Lang, 
22  Hun,  375.) 

6.  When  sureties  cannot  avail  them- 
selves of  counter-claims  existing 


in  favor  of  their  principal.     (See 
JEmery  agt.  Salts,  22  Hun,  434.) 

7.  It  seems,  that  the  provision  of  the 
Code  of  Civil  Procedure  (sec.  974), 
in  reference  to  the  mode  of  trial 
when  defendant  interposes  a  coun- 
ter-claim, and  demands  an  affirma- 
tive judgment,  and  an  issue  of 
fact  is  joined  thereon,  applies  only 
when  the  counter-claim  sets  up 
matter  for  which  a  separate  action 
might  be  maintained,     (Cook  agt. 
Jenkins,  79  N.  Y.,  575.) 

8.  In  an  action  for  a  dissolution  of 
a  copartnership,  and  for  an  ac- 
counting   between  the  partners, 
the  answer  alleged  a  violation  on 
the  part  of  plaintiff  of  a  provision 
in  the  articles  of  copartnership, 
providing  for  a  sale  of  the  good 
will  of  the  business  to  such  of  the 
partners  as  should  feid  the  highest 
price,  by  his  appropriating  to  him- 
self the  good  will,  and  that  the 
same  was  worth  as  an  asset  $200,- 
000,  which  he  asked  to  counter- 
claim against  any  sum  found  due 
the  plaintiff.     As  a  further  coun- 
ter-claim,  the  answer  alleged   a 
fraudulent   misappropriation    by 
plaintiff  of  partnership  funds: 

Held,  that  the  matters  so  set  up 
did  not  present  a  counter-claim, 
of  a  separate  and  distinct  cause  of 
action,  within  the  meaning  of  said 
section;  that  the  matters  set  up 
were  proper  items  to  be  proved 
upon  an  accounting;  and  that  de- 
fendant was  not  entitled  to  a  trial 
by  jury  thereon.  (Id.) 

9.  As  to  whether  a  separate  cause 
of  action  could  be  maintained  to 
recover  the  value  of  the  geod  will, 
or  for  damages,  without  an  equi- 
table accounting  of  the  copartner- 
ship affairs,  qucere.     (Id.) 

10.  The  defendant,  in  an  action  in  a 
court  of  record,  is  not  bound  to 
avail  himself  by  way  of  counter- 
claim, of  an  independent  cause  of 
action,  existing  in  his  favor  against 
plaintiff.     The  rule  in  this  respect 
was  not  changed    by  the  Code. 
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(Brown  agt.  GaUaudet,  80  N.  T., 
413.) 


COUNTY  COURT. 

1.  To  entitle  a  plaintiff  who  recovers 
less  than  fifty  dollars,  in  an  action 
brought  in  a  county  court,  to  costs, 
on  the  ground  that  a  justice's  court 
had  no  jurisdiction  over  the  ac- 
tion, because  it  involved  accounts 
exceeding   in   amount   $400,  he 
must  prove    not    only   that    the 
sum  of  the  accounts  claimed  ex- 
ceeded $400,  but  that  the  sum  of 
the  accounts  actually  proved  upon 
the  trial  was  in  excess  thereof. 
(Tompkins  agt.   Greene,  21  Hun, 
257.) 

2.  No  appeal  lies  from  an  order  of 
the  county  court  denying  a  motion 
for  a  new  trial  where  the  action 
was  brought  in  a  court  not  of 
record,   and    subsequently    came 
into  the  county  court  on  appeal 
from  a   judgment  of    the  court 
below.     (Fish  agt.    Thrasher,  21 
Hun,  15.) 

3.  When  an  order  of,  is  not  appeal- 
able to  the  general  term  —  Code 
of  Civil  Procedure,  section  1342. 
(See  Roberts  agt.  Marson,  21  Hun, 
363.) 

4.  The  provision  of   the   Code  ot 
Civil  Procedure  (sec.  1342),  in  ref- 
erence to  appeals  to  the  supreme 
court    from   orders  of  a  county 
court,  confines  the  appellate  juris- 
diction to  orders  in  actions  orig- 
inating in  the  county  court.     ( An- 
drews agt.  Long,  79  Jf.  T.,  573.) 

5.  Accordingly,  held,  that  an  order 
of  county  court  dismissing  an  ap- 
peal from  a  judgment  of  a  jus- 
tice of  the  peace  was  not  appeal- 
able to  the  supreme  court.     (Id.) 


COUNTY  JUDGE. 

1.  Although  a  county  judge  may, 
under  section  298  of  the  Code  of 


Procedure,  appoint  a  receiver  in 
supplementary  proceedings,  it 
seems  doubtful  whether  he  is  au- 
thorized by  law  to  order  a  convey- 
ance by  the  debtor  of  this  property 
to  a  receiver,  or  to  direct  its  de- 
livery and  possession  to  that 
officer.  (Tinkey  agt.  Langdon, 
ante,  180.) 


COURT  OF  APPEALS. 

1.  This  court  does  not  lose  jurisdic- 
tion of  a  cause  brought  here  upon 
appeal    until    the  remittitur  has 
been  filed  in  the  court  below,  and 
that  court  has  taken  some  action 
thereon.     (People  ex  rel.  Smith  agt. 
Village  of  NeUiston,  79  N.  T.,  638.) 

2.  Accordingly,  held,  that  the  court 
had  jurisdiction  to  make  an  ex 
parte  order  correcting  a  remitti- 
tur, which  had  been  filed  with 
the  clerk  of  the  court  below,  but 
upon  which  no  action  had  been 
taken  in  that  court.     (Id.) 


CROSS-EXAMINATION. 

1.  Of  witness  —  when  party  cannot 
discredit  witness  by  contradicting 
his  testimony  as  to  new  matter 
drawn  out  on.     (See  People  agt. 
Cox,  21  Hun,  47.) 

2.  What  questions  are  proper  to  be 
put  on  cross-examination.      (See 
Clark  agt.  St.  James  Church,  21 
Hun,  95.) 


CUSTODY  OF  CHILDREN. 

1.  In  a  contest  between  husband 
and  wife  for  the  custody  of  their 
two  children,  aged  five  and  six 
years,  where  there  is  no  objec- 
tion to  the  mother  personally,  it 
is  for  the  welfare  of  the  children, 
considering  their  tender  years, 
that  they  be  left  with  her.  An 
inquiry  as  to  the  father's  illtreat- 
ment  of  his  wife  is  pertinent  as 
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bearing  upon  the  father's  right  to 
take  the  children  from  their 
mother.  (In  the  Matter  of  Pray, 
ante,  194.) 

DAMAGES. 

1.  Damages  in  an  action  for  wrong- 
ful discharge  from  employment 
are  recoverable  up  to  the  time  of 
trial  (Limiting  Totes  agt.  Hazen,  57 
How.  Pr.,  516).  (Everson  agt. 
Powers,  ante,  166.) 

DEDICATION. 

See  STREET  OPENINGS. 

Matter  of    opening  Sixty-seventh 
street,  ante,  264. 


DEED  OF  SETTLEMENT. 

1.  Pascal  B.  Smith  and  his  wife 
Harriet  executed  a  deed  of  settle- 
ment whereby  $15,000  (the  pro- 
ceeds of  real  estate  conveyed  by 
Mr.  Smith,  the  dower  right  in 
which  the  wife  released,  and 
agreed  to  relinquish  her  like  in- 
terest in  all  other  real  estate  which 
her  husband  owned  or  might  there- 
after acquire)  was  transferred  to  a 
trustee  to  pay  the  income  to  the 
wife  during  the  joint  lives  of  hus- 
band and  wife,  and,  upon  the 
death  of  either,  to  pay  the  income 
to  the  survivor  for  life;  and,  after 
the  death  of  both,  to  pay  the  prin- 
cipal sum,  one-half  to  such  persons 
as  each  respectively  should  direct 
by  will,  or  in  case  of  either  or  both 
dying  intestate,  then  the  share  of 
such  intestate  to  go  to  his  or  her 
personal  representatives : 

Held,  sustaining  a  demurrer  to 
the  complaint  as  not  stating  a 
cause  of  action,  in  a  suit  to  recover 
Mr.  Smith's  interest,  after  his 
death,  under  an  assignment  of  such 
interest  made  by  him  in  his  life- 
time, that  the  wife's  release  of  her 
claims  of  dower  was  a  good  con- 
sideration to  sustain  the  trust,  and 
that  the  said  assignment  is  a 
breach  of  the  deed  of  settlement. 


Held,  that  Mr.  Smith  having 
parted  with  all  his  interest  in  the 
fund  and  dedicated  it  to  the  uses 
and  purposes  of  the  settlement, 
and  failed  to  exercise  the  right  he 
reserved,  the  fund  must  go  in  the 
direction  which  the  deed  gives  it. 
(Mahon  agt.  Smith,  ante,  385.) 


DEFENSE. 

See  ACTION. 

Davidson  agt.  Holden,  ante,  327. 


DEMURRER. 

1.  A  bill  in  equity  to  dissolve  a  part- 
nership and  to  adjudge  void  cer- 
tain attachments  issued  by  credit- 
ors of  the  firm,  is  demurrable  by 
said  creditors.     As  to  such  credit- 
ors the  remedy  at  law  against  their 
enforcing  said  attachments  is  ade- 
quate.    The  parties  can  release 
the  attached  property  by  a  bond. 
They  can  move  to  vacate  the  at- 
tachments.    They  can  defend  on 
the  ground  that  the  court  issuing 
the  attachments  has  no  jurisdic- 
tion.    If  such  creditors  sue  in  the 
wrong  court,  it  is  not  the  province 
of  a  court  of  equity  to  bring  them 
in  as  parties  to  answer  an  allega- 
tion to  that  effect  and  to  have 
their  suit  arrested.     (Fielding  agt. 
Lucas  et  al.,  ante,  134.) 

See  COMPLAINT. 

Clark  agt.  Bowe,  ante,  98. 

2.  Where,  in  an  action  brought  to 
recover  damages  for  a  failure  of 
the  defendant  to  perform  an  agree- 
ment as  to  the  sale  of  a  plantation, 
alleged  in  the  complaint  to  be  sit- 
uated in  the  state  of  Louisiana,  the 
defendant,  in  her  answer,  set  up 
as  a  counter-claim  that  the  plain  - 
tiff,  while  in  possession  of  "  Live 
Oaks,"  "the  said  plantation,"  un- 
necessarily injured,   wasted  and 
damaged  it  to  the  amount  of  not 
less  than  $10,000,  it  nowhere  ap- 
pearing from  the  said  answer,  ex- 
cept by  reference  to  the  complaint, 
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that  the  plantation  was  situated 
in  another  state,  a  demurrer  to  the 
counter-claim  en  the  ground  that 
the  court  had  no  jurisdiction  of 
the  subject  thereof  —  as  being 
founded  upon  an  injury  to  real 
property  situated  in  another  state 
—  cannot  be  sustained.  (Cragin 
agt.  Qmtman,  22  Hun,  101.) 

3.  Where  a  demurrer  interposed  to 
the  complaint,  on  the  ground  that 
it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  is 
sustained,  and  leave  is  given  to 
the  plaintiff   to  amend  his  com- 
plaint   within    twenty    days,   on 
payment  of  the  costs,  an  interlo- 
cutory  judgment  to  that   effect 
must  be  entered  before  the  time, 
within  which  the  plaintiff  must 
amend  his  complaint,  will  com- 
mence to  run.     (Ltegeois  agt.  Mc- 
Cracken,  22  Hun,  69  ) 

4.  Nor  can  a  final  judgment  dismiss- 
ing the  complaint,  with  costs,  be 
entered,  until  such  an  interlocu- 
tory judgment  has  been  entered. 
(Id.) 

5.  Where  leave  to  enter  the  final 
judgment  on  the  failure  of    the 
plaintiff  to  comply  with  the  terms 
of  the  interlocutory  judgment  is 
not  given  by  the  decision,  appli- 
cation for  leave  to  enter  it  must 
be  made  as  upon  a  motion.    (Id.) 


DENIAL. 

1.  A  denial  by  plaintiff  in  his  reply, 
upon  information  and  belief,  of 
allegations  in  defendant's  answer, 
is  insufficient  where  the  facts  set 
up  in  the  answer  are  clearly  within 
the  plaintiff's  knowledge  as  ap- 
pears by  the  averments  in  his 
complaint.  (Fatten  agt.  Durant, 
ante,  178.) 


DEPOSITIONS. 

1.  It  seems,  that  while  a  judge,  in 
settling  interrogatories  to  be  an- 


nexed to  a  commission  to  take  tes- 
timony, is  required  to  allow  "  any 
question  pertinent  to  the  issue 
(Code  of  Civil  Procedure,  sec.  892), 
he  has  authority  to  disallow  ques- 
tions not  pertinent,  and  hence  to 
determine  whether  a  question  is 
pertinent  or  not.  (Uline  agt.  N. 
Y.  G.  and  HSR  R.  R  Co.,  79  JV. 
T.,  175.) 

2.  The  power  to  exclude  questions, 
however,  should  be  sparingly  ex- 
ercised.    (Id.) 

3.  The  judge  in  such  case  has- not 
the  discretion  which  the  court  has 
on  trial  as  to  the  extent  to  which 
he  will  permit  a  cross-examina- 
tion, for  the  purpose  of  merely 
testing  the  credit  of  the  witness, 
and  upon  matters  collateral  to  the 
main  issue;  he  must  insert  all  per- 
tinent questions.    (Id.) 

4.  The  decision  of  the  judge  in  set- 
tling the  interrogatories  is  an  or- 
der (Code,  sec.  767);  if  it  disallows 
a  pertinent  question,  it  affects  a 
substantial  right,  and  is  therefore 
appealable  (Code,  sees.  1347,  1348>. 
(Id.) 

5.  As  to  whether  the  party  has  a 
remedy  in  such  case  by  manda- 
mus, to  compel  the  allowance  of 
the  question,  quaere.    (Id.) 

6.  An  appeal  does  not  lie  from  an 
order  annexing  an  improper  ques- 
tion to  a  commission ;  it  affects  no 
substantial  right,  as  the  party  may 
raise  the  objection  on  trial  (Code, 
sec.  911).     (Id.) 

7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  result- 
ed from  defendant's  negligence,  a 
release  was  set  up  as  a  defense: 
this  the  plaintiff  claimed  was  a 
forgery.     A  commission  was  is- 
sued, on  behalf  of  defendant,  to 
take  the  testimony  of  the  person 
who  plaintiff  alleged  forged  the 
release,  as  to  the  alleged   settle- 
ment.    Plaintiff,  after  a  cross-in- 
terrogatory calling  for  the  salary 
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paid  to  the  witness,  proposed  oth- 
ers, asking  the  amount  of  the  wit- 
ness' expenses  per  annum,  wheth- 
er he  left  the  place  by  day  or 
night,  by  whom  he  was  accom- 
panied and  where  he  stopped; 
also,  as  to  the  amount  of  the  debts 
he  left  unpaid;  whether  before  he 
left  he  purchased  an  India  shawl, 
and  at  what  price,  and  whether 
lie  borrowed  money  of  certain  per- 
sons specified.  These  cross-inter- 
rogatories were  disallowed : 
Held,  error.  (Id.) 

8.  Where  the  deposition  of  a  party, 
taken  before  trial,  is  read  thereon 
without  objection,  he  is  not  there- 
by precluded  from  being  exam- 
ined on  trial.  (Misland  agt.  Boyn- 
ton,  79 -ZV.  F.,630.) 


DISCHARGE. 

Bee  AKREST. 

Matter  of  Benson,  ante,  314. 


DISCONTINUANCE  OF 
ACTION. 

1.  Where  plaintiff  had  commenced 
an  action  and  obtained  an  order 
of  arrest  against    the  defendant 
on  the  ground  of  fraudulent  repre- 
sentations, which  order  of  arrest 
had  been  vacated  upon  the  ground 
that  the  alleged  fraudulent  repre- 
sentations did  not  apply  to  the 
whole  cause  of  action,  on  motion 
by  plaintiffs  for  leave  to  discon- 
tinue the  action : 

Held,  that  as  plaintiff's  object 
in  discontinuing  is  to  commence 
a  new  action  and  obtain  a  new 
order  of  arrest,  the  order  of  arrest 
in  this  action  having  been  vacated, 
leave  to  discontinue  should  not  be 
granted.  (Livermore  agt  Burdett, 
ante,  308.) 

2.  The  courts  are  opposed  to  arrest- 
ing a  defendant  twice  for  the  same 
cause  of  action.    (Id.) 


DISCOVERY. 

1.  An  order  for  the  inspection  of  the 
books  and  papers  of  a  foreign 
corporation  should  not  require  it 
to  produce  books,  kept  and  in 
constant  use  in  its  office  in  a  dis- 
tant state,  before  a  referee  in  this 
state,  but  should  direct  it  to  pro- 
duce and  deliver  to  the  plaintiff 
sworn  copies  of  so  much  of  their 
contents  as  relates  to  the  subject- 
matter  mentioned  in  the  order, 
within  a  reasonable  time,  to  be 
designated  by  the  order.  (Ervin 
agt.  Oregon  R.  and  N.  Co.,  22 
Hun,  566.) 


DISTRIBUTION. 

See  WILL. 

Freeman  agt.  Smith  et  al.,  ante, 
311. 


DISTRICT  COURTS. 

1.  A  district  court  justice  has  no 
jurisdiction  in  summary  proceed- 
ings to  remove  a  tenant  where  the 
premises,   which  are  the  subject 
of  controversy,  are  not  within  the 
district  in  which  he  was  elected. 
(The  People  ex  rel.  Hambrecht  agt. 
Campbell,  ante,  102.) 

2.  In  landlord  and  tenant  proceed- 
ings, in  the  district  courts,  though 
the    boundaries    of    the    several 
judicial  districts  are  within  the 
supposed  judicial  knowledge  of 
the    courts,   the    locality  of    the 
streets  and  avenues  and  their  ter- 
minii,  and  the  number  of  houses 
situated  thereon,  are  not  matters 
of  judicial  notice ;  and  unless  the 
tenant  appears  and  objects,  the 
proceedings  of  the  justice  are  not 
void    for    want    of    jurisdiction 
though  the  premises  from  which 
such    tenant    was    removed    be 
not  within  the  justice's  district. 
(People  ex  rel.  Gilmore  agt.  CaUa- 
han,  ante,  372.) 
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DIVORCE. 

1.  In  an  action  for  a  limited  divorce 
on  the  ground  of  cruel  and  in- 
human treatment,  it  is  unnecessary 
to  sustain  the  charge  that  there 
should  be  personal  violence.  (Ken- 
nedy agt.  Kennedy,  ante,  151.) 

2.  Threats  and  menace  from  which 
danger  to  health  or  life  may  be 
apprehended  is  sufficient,  though 
the  cause  of  apprehension  should 
not  only  be  weighty  but  such  as 
clearly  showing  that  the  duties 
and  obligations  of  the  marriage 
state  cannot  be  discharged.    (Id.) 

3.  Charges  of  infidelity,  made  ma- 
liciously without  probable  cause, 
are  sufficient  to  sustain  the  action. 
(Id.) 

See  MARRIAGE. 

Kerrison  agt.  Kerrison,  ante,  51. 
Peck  agt.  Peck,  ante,  206. 
Thorp  agt.  Thorp,  ante,  295. 

4.  Where,  in  an  action  brought  by 
a    wife  to   procure    an  absolute 
divorce    from    her    husband,   on 
account  of  his  adultery,  the  com- 
plaint alleges  that  the  adultery 
was    committed    with   a  woman 
named  therein,  such  woman  can- 
not, upon  the  failure  of  the  de- 
fendant to  appear  and  answer,  be 
made  a  party  to  the  action,  and 
be  allowed  to  answer  and  defend 
the  same  upon  the  merits.    (Clay 
agt.  Clay,  21  Hun,  60U.) 

5.  The  court  will,  however,  require 
notice  to  be  given  to  her  counsel 
of  all  proceedings  to  take  testi- 
mony in  the  action,  and  will  allow 
her  to  be  present  and  cross-exam- 
ine the  witnesses  produced,  to  be 
herself  sworn  as  a  witness  and 
give  her  testimony,  and  to  have 
summoned    and    examined    such 
witnesses  as  she  may  desire.    (Id.) 

6.  Where,  in  an  action  brought  by 
a  husband  to  procure  a  judgment 
declaring  void  the  marriage  con- 
tract, on  the  ground  that  a  former 


husband  of  the  wife  is  still  living, 
and  that  the  former  marriage  is 
still  in  force,  it  appears  that  the 
wife  had,  before  her  second  mar- 
riage, procured,  in  an  action 
brought  by  her  in  a  court  in  this 
state,  hevmg  jurisdiction  of  the 
person  and  of  the  subject-matter, 
a  divorce  from  her  former  hus- 
band, on  the  ground  of  his  adul- 
tery, the  plaintiff  cannot  go  be- 
hind the  said  judgment  and  show 
that  it  was  obtained  by  the  fraud 
and  collusion  of  the  parties  thereto, 
and  by  false  testimony.  (Buger 
agt.  Heckel,  21  Hun,  489.) 

7.  A.  defendant  who  fails  to  pay 
over  to  the  plaintiff  money  to 
enable  her  to  carry  on  a  suit  for 
divorce,  as  ordered,  is  liable  to 
arrest  —  his  inability  to  pay  it  is 
no  defense  to  an  application  for 
his  commitment  —  2  Revised  Stat- 
utes, 538,  section  20,  is  only  appli- 
cable to  those  actually  imprisoned. 
(See  Strobridge  agt.  Strobridge,  21 
Hun,  288.) 


DOCUMENTARY  EVIDENCE. 

1.  When  the  respondent  cannot  pro- 
duce before  the  appellate  court 
documentary  evidence  to  sustain 
the  judgment.  (See  Moser  agt. 
Mayor,  21. Hun,  163.) 


EJECTMENT. 

1.  The   judgment  or   decree  of  a 
court  possessing  competent  juris- 
diction is  not  only  final  as  to  the 
subject-matter    thereby    determ- 
ined, but  also  as  to  every  other 
matter  which  the   parties  might 
litigate  in  the  cause,  and  which 
they   might   have   had    decided. 
(Hasten  agt.  Olcott,  ante  105.) 

2.  Where,  in  an  action  in  the  su- 
preme court  to  recover  the  pos- 
session of  land,  the  facts  which 
the  plaintiff  claims  entitles  him  to 
recover  are  that,  up  to  July  10, 
1876,  he,  and  those  whose  estate  he 
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has,  had  been  in  possession  of  the 
property  under  a  claim  of  title  for 
more  than  twenty  years,  and  that 
on  that  day  the  defendant  J.  O. 
unlawfully  entered  under  the  de- 
fendant A.  O.  and  wrongfully  took 
possession.  An  action  had  pre- 
viously been  brought  in  a  justices' 
court  for  a  trespass  upon  this 
identical  property  (the  defendant 
in  that  suit  being  the  plaintiff  in 
this  action),  and  the  issue  which 
the  plaintiff  in  that  action,  and 
one  of  the  defendants  in  this  action 
tendered  in  substance,  was  that 
on  or  about  the  Ifith  day  of  June, 
1876,  by  virtue  of  an  agreement 
with  A.  O.,  the  plaintiff  in  that 
action,  became  possessed  of  the 
land  described  —  which  is  des- 
cribed by  metes  and  bounds  —  as 
a  part  of  the  saw-mill  lot.  He 
came  into  possession  not  as  a  tres- 
passer but  by  virtue  of  an  agree- 
ment with  A.  O.  He  took  and 
became  possessed  of  it  as  a  part 
of  the  saw-mill  lot.  The  defend- 
ant in  opposition  tendered  the 
following  issue:  He  denied  each 
and  every  allegation,  and  claimed 
that  he  had  been  in  possession  of 
the  property  for  the  last  twenty 
years : 

Held,  that  the  judgment  which 
was  recovered  by  one  of  the  de- 
fendants in  this  action  in  justices' 
court  against  the  present  plaintiff 
for  a  trespass  upon  this  identical 
property  is  a  bar  to  this  action. 
(Id.) 

!.  Litigating  the  question  of  posses- 
sion is  not  trying  the  title,  but  it 
is  an  issue  which  can  be  properly 
tried  and  determined  in  justices' 
court.  (Id.) 


ERROR  (WRIT  OF). 

1.  A  writ  of  error  in  a  criminal  case 
brings  up  for  review  only  ques- 
tions of  law  raised  by  exceptions 
properly  taken  upon  trial.     (Eigh- 
my  agt.  People,  79  N.  T.,  546.) 

2.  No  exception  lies  to  a  refusal  to 


postpone  a  criminal  trial  by  rea- 
son of  the  absence  of.  witnesses. 
(Id.) 

3.  As  to  whether  a  case  is  to  be 
considered  here  as  res  nova  under 
the  provision  of  the  act  to  enlarge 
the  jurisdiction  of  the  courts  of 
sessions  of  the  city  and  county  of 
New  York  (sec.  3,  chap.  337,  Laws 
of  1855,  as  amended  by  chap.  330, 
Laws  of  1858),  which  authorizes 
this  court  in  cases  coming  from 
the  general  sessions  to  "order  a 
new  trial,  if  it  shall  be  satisfied 
that  the  verdict  against  the  pris- 
oner was  against  the  weight  of 
evidence,"  etc.,  quaere.  (Levy  agt. 
People,  80  N.  T.,  327.) 


ESTOPPEL. 

See  EJECTMENT. 

Hasten  agt.  Olcott,  ante,  105. 

See  PARTY  WALL. 

Musgrave  agt.  Sherwood,  ante,  339. 


EVIDENCE. 

1.  The  defendant  was  tried  and  con- 
victed of  administering  poison  to 
the  wife  and  children  of  one  Taft, 
with  intent  to  kill  them.  On  the 
evening  of  January  26,  1879,  a 
woman  delivered  at  Taft's  house 
a  letter  purporting  to  come  from 
him,  inclosing  several  small  pack- 
ages of  what  purported  to  be 
medicine,  but  was  in  fact  poison, 
•and  instructed  her  to  administer 
the  contents  thereof  to  herself  and 
children.  The  letter  was  delivered 
a  few  minutes  before  seven,  of  a 
dark  evening,  and  the  woman 
could  only  be  identified  by  her 
voice,  which  was  heard  by  Taft's 
eldest  son,  who  opened  the  door, 
and  by  Taft's  wife,  who  was  in 
the  house. 

Mrs.  Taft  having  testified  that 
she  recognized  the  voice  to  be  that 
of  the  accused,  was  asked,  on  her 
cross-examination,  if  she  did  not 
ask  the  son,  when  he  came  back 
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into  the  room,  who  it  was  that 
brought  the  letter,  and  answered 
that  she  did.  Bhe  was  then  asked 
liy  the  prosecution,  "What  was 
said  between  Willie  and  you  about 
who  it  was  that  brought  the  medi- 
cine," and  was  allowed,  against 
the  accused's  objection  and  ex- 
ception, to  testify  that  Willie  said 
it  was  Anna  Cox,  the  accused: 

Held,  that  the  declaration  of  the 
son  to  his  mother  was  mere  hear- 
say, and  that,  as  there  was  nothing 
in  the  testimony  which  made  his 
answer  competent  by  way  of  quali- 
fication or  explanation,  the  court 
erred  in  admitting  it.  (People  agt. 
Cox,  21  Hun,  47.) 

2,  The  mother  of  the  accused  was 
called  by  the  defense,  and  gave 
evidence  tending  to  show  that 
Anna  was  at  home  at  the  time  the 
letter  was  delivered.  Having 
stated  on  cross-examination  that 
she  did  not  know  that  Anna  wrote 
a  letter  on  the  morning  of  the  day 
the  one  in  question  was  delivered^ 
she  was  asked  whether  she  did  not 
tell  certain  persons  named,  that 
Anna  had  written  a  letter  on  the 
morning  of  that  day,  and  replied 
that  she  did  not.  Subsequently 
these  persons  were  called,  and  al- 
lowed, against  the  accused's  ob- 
jection and  exception,  to  testify 
that  the  mother  had  told  them 
that  Anna  had  written  a  letter  on 
the  morning  of  that  day : 

Held,  that  the  mother  having 
made  no  reference  to  the  writing 
of  the  letter  on  her  direct  examin- 
ation, the  people,  by  attempting 
to  prove  by  her  that  the  daughter 
had  written  one  on  the  day  in 
question,  made  her  for  that  pur- 
pose their  own  witness,  and  could 
not  thereafter  discredit  her  testi- 
mony in  regard  to  it,  by  showing 
contradictory  statements  made  to 
other  persons  when  not  under 
oath.  (Id.) 

The  right  to  cross-examine  a 
witness  as  to  any  fact,  for  the 
purpose  of  discrediting  him,  by 
contradicting  his  testimony  by 
other  witnesses,  is  limited  to  those 


matters  which  tend  to  contradict, 
discredit,  vary,  qualify  or  explain 
the  testimony  given  by  the  wit- 
ness on  direct  examination.  (Id.) 

3.  Where  a  certificate  of  the  sale  of 
real  estate  by  a  sheriff  has  been 
duly  filed  with  and  recorded  by 
the  proper  county  clerk,  as  re- 
quired by  chapter  60  of  1857,  such 
record  or  a  certified  copy  thereof 
is  evidence  of  the  facts  therein 
contained  in  all  courts  and  places 
the  same  as  if  the  original  record 
were  produced,  even  though  the 
original  certificate  was  not  ac- 
knowledged by  the  sheriff,  and 
though  no  copy  thereof  was  filed 
in  the  office  of  the  register  of  the 
said  county,  in  those  counties  in 
which  such  an  office  exists. 

The  plaintiff  brought  this  action 
to  recover  a  certain  piece  of  land 
in  the  city  of  New  York  to  which 
he  claimed  title  by  virtue  of  a 
sale,  under  an  execution  issued 
upon  a  judgment  against  the 
owner  thereof,  recovered  and 
docketed  in  Rensselaer  county  on 
December  6,  1864,  a  transcript 
of  which  had  been  duly  filed  in 
the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  on 
February  4,  1865.  The  plaintiff, 
having  proved  the  execution  and 
delivery  to  him  of  a  certificate  of 
sale  by  the  sheriff,  offered  in  evi- 
dence a  deed,  executed  by  the 
sheriff,  containing  the  usual  re- 
citals. Both  the  certificate  and 
deed  stated  that  the  sheriff  had 
sold  all  the  interest  the  judgment 
debtor  had  in  the  premises  on  the 
6th  day  of  December,  1864. 

The  plaintiff  then  called  a  wit- 
ness, who  produced  a  printed 
notice,  subscribed  in  the  name  of 
the  sheriff  and  one  of  his  deputies, 
of  the  sale  of  the  premises  in  the 
usual  form,  and  testified  that  he 
saw  it  published  about  a  little 
over  six  weeks  before  the  sale,  in 
one  of  the  newspapers  of  the  city, 
though  he  could  not  recollect  the 
name  of  the  paper;  that  he  saw  a 
like  notice  posted  in  different 
public  places  in  the  city,  and  that 
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he  was  present  when  the  sale  was 
made.  Upon  the  defendant's  ob- 
jection and  against  the  plaintiff's 
exception,  both  the  notice  pro- 
duced by  the  witness  and  the  deed 
were  excluded  by  the  court : 

Held,  that  this  was  error.  (Clute 
agt.  Emmerich,  21  Hun,  122.) 

4.  That  the  error  made  in  selling 
the  interest  which  the  judgment 
debtor  had  in  the  land  on  the  day 
the  judgment  was  docketed,  in- 

.  stead  of  that  which  he  had  on  the 
day  the  transcript  was  filed  in 
New  York,  could  not  possibly 
have  misled  or  injured  the  defend- 
ant, and  should  have  been  disre- 
garded. (Id.) 

5.  That  the  notice  produced  by  the 
witness  and  his  testimony  were 
sufficient  to  have  justified  the  jury 
in  finding   that  the  sheriff    had 
given  due  notice  of  the  sale  as 
required  by  law.     (Id.) 

6.  Semble,  that  the  deed  itself  was 
presumptive    evidence   that   the 
sheriff  had  performed  his  duty  in 
giving   the   notices  required  by 
law.     (Id.) 

7.  Upon  the  trial  of  the  plaintiff  in 
error  for  an  assault  alleged  to  have 
been  committed  upon  one  John 
G.  Hoster,  with  a  deadly  weapon, 
with  an  intent  to  kill  him,  the 
prosecution  was  allowed,  against 
the  objection  and  exception  of  the 
plaintiff  in  error,  to  show  that  he 
had,   shortly  before   the  alleged 
assault,  forged  the  name  of  the 
said    Hoster    to  two  promissory 
notes,  which  notes  he  had  in  his 
possession  up  to  the  time  of  com- 
mitting the  assault : 

Held,  that  the  evidence  was 
properly  received. 

That  it  tended  to  establish  a 
motive  for  the  commission  of  the 
offense,  and  was  not  rendered  in- 
admissible by  the  fact  that  it  also 
tended  to  show  the  commission  of 
a  distinct  offense  other  than  that 
charged  in  the  indictment.  (Pon- 
tius agt.  People,  21  Hun,  328.) 


8.  The  prosecution  put  in  evidence, 
without  objection,  a  promissory 
note,  bearing  the  genuine  indorse- 
ment of  the  said  Hoster,  and  also 
an  account  book  kept  by  the  plain- 
tiff in  error,  in  which  he  had  writ- 
ten the  said  Hoster's  name.     Sub- 
sequently, witnesses  called  by  the 
prosecution  were  allowed  to  com- 
pare the  signatures  alleged  to  have 
been    forged    with    the    genuine 
signature  and  the  one  written  in 
the  account  book: 

Reid  no  error.     (Id.) 

9.  The  plaintiff  in  error  claimed  that 
the  notes  were  given  to  him  by 
Hoster  in  consideration  of  an  in- 
debtedness due  to  him  for  bor- 
rowed    money,     exceeding     in 
amount  that  of  the  two  notes : 

Held,  that  evidence  tending  to 
show  that  the  defendant  was  at 
that  time  embarrassed  in  his  pecu- 
niary circumstances,  and  pressed 
by  numerous  creditors  whom  he 
was  unable  to  pay,  was  admissible, 
as  tending  to  show  that  he  then 
had  no  money  to  lend.  (Id.) 

10.  This  action  was  brought  by  the 
plaintiff,  who  claimed  to  be  the 
widow  of  one  William  Clark,  to 
recover  her  dower  in  certain  lands 
devised  by  the  said  Clark  to  the 
defendant.    The  latter  denied  that 
the  plaintiff  was  ever  married  to 
Clark.    Upon  the  trial  the  plain- 
tiff gave  evidence  tending  to  show 
that  on  the  12th  of  October,  1870, 
she  was  married  to  Clark,  at  his 
house     near     Carthage,     Lewis 
county,  by  a  Catholic  priest,  in 
the   presence   of   Bridget   Foley 
(her  sister)  and  Catharine  Purcell. 
Two  witnesses  for  the  plaintiff, 
who  testified  that  the  marriage 
ceremony  was  performed  by  the 
priest  on  the  day  stated,  said  that 
he  remained  at  Clark's  house,  on 
that  occasion,  about  two  weeks. 
The  priest  died  before  the  trial  of 
this  action. 

The  defendant  offered  in  evi- 
dence a  register  of  baptisms  kept 
by  the  priest  at  his  church  in 
Schenectady,  containing  entries 
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in  his  handwriting  showing  bap- 
tisms performed  by  him  in  that 
city,  on  the  1st,  6th,  9th,  10th, 
16th  and  23d  of  October,  1870: 

Held,  that  the  entries  in  the  book 
were  admissible  to  discredit  the 
testimony  of  the  witnesses,  to  the 
effect  that  the  ceremony  took 
place  on  October  twelfth,  and  that 
the  priest  then  remained  in  Lewis 
county  for  two  weeks. 

Held,  further,  that  it  was  also 
admissible  to  show  that  Bridget 
Foley,  after  the  date  of  the  alleged 
marriage,  executed  a  receipt  for 
her  sister,  and  signed  it  "E.  E. 
Foley,  by  sister,  B.  A.  Foley." 
(Clark  agt.  St.  James  Church,  21 
Hun,  95.) 

11.  Held,    further,    that     it     was 
proper,  on  the  cross-examination 
of  Bridget,  to  ask  her  whether, 
after  the  date  of  the  alleged  mar- 
riage,   she    had    not    told    one 
Mathews  that   she  had    advised 
her   sister   to   come  away  from 
Clark,  and  not  work  there  any 
longer,  and  that  she  would  make 
her  do  so.    (Id.) 

12.  A  witness  for  the  plaintiff  testi- 
fied to  a  conversation  with  Clark, 
in  which  the  latter  admitted  that 
he  was  married  to  the  plaintiff: 

Held,  that  it  was  proper,  on 
cross-examination,  to  ask  him  if 
he  had  not  subsequently  stated 
that  he  did  not  believe  that  the 
plaintiff  was  married  to  Clark. 
(Id.) 

13.  For  some  years  prior  to  Septem- 
ber,  1859,   one    Simpson   Moyer 
owned  and   occupied,   with   his 
wife  and  family,  a  farm  of  about 
100  acres,  which  was  then  worth 
about  $3,500,  but  was  subject  to 
a  mortgage  of  $1,500.    Mover  had 
then  living  thirteen  children,  of 
whom  only  one,  a  son,  was  of  full 
age  and  resided  in  the  vicinity. 
Moyer,  being  far  gone  in  his  last 
sickness,  and  desiring  to  provide 
for  his  infant  children,  executed 
and  delivered  a  deed  of  the  farm 
(which  was  substantially  all  his 


property)  to  his  said  son,  the  de- 
fendant, upon  the  verbal  under- 
standing and  agreement  that  the 
farm  should  be  kept  and  held  by 
the  latter  as  a  home  for  the  family 
during  the  minority  of  the  chil- 
dren, and  that  when  the  youngest 
child  should  come  of  age,  it  or  its 
proceeds  should  be  divided  among 
all  of  them.  No  consideration 
was  paid  by  the  defendant,  nor 
did  he  agree  to  pay  any.  The 
father  furnished  the  money  to  pay 
for  recording  the  deed,  and  con- 
tinued to  occupy  the  farm  until 
the  time  of  his  death,  which  oc- 
curred about  ten  days  after  the 
deed  was  made.  After  the  father's 
decease  the  family  continued  to 
occupy  the  farm,  paying  the  taxes 
and  the  interest  upon  the  mort- 
gage, keeping  the  farm  in  repair, 
and  making  some  improvements 
of  a  permanent  nature.  The  de- 
fendant was  never  in  possession 
of  any  part  of  the  farm,  nor  did 
he  ever  receive  the  rents  or  profits 
thereof.  The  defendant  having 
repudiated  the  trust  upon  which 
the  farm  was  conveyed  to  him, 
and  claimed  to  be  the  sole  owner 
thereof,  this  action  was  brought 
by  one  of  the  children  to  have  it 
adjudged  that  he  held  the  farm  as 
a  trustee  for  the  surviving  chil- 
dren, and  to  compel  him  to  con- 
vey to  them  their  respective  shares 
therein: 

Held,  that  the  action  was  prop- 
erly brought  and  could  be  main- 
tained. (Moyer  agt.  Moyer,  21 
Hun,  67.) 

14.  Held,  further,  that  there  was  no 
error  in  admitting  oral  evidence 
of  what  took  place  in  the  sick 
room,  when  the  father  caused  the 
deed  to  be  delivered  and   gave 
directions  as  to  the  recording  of 
it,  and  advanced  the  money  to  pay 
for  so  doing.    (Id.). 

15.  Held,  further,  that  the  testimony 
of  the  defendant  as  to  what  then 
took  place  was  properly  excluded, 
under  section  829  of  the  Code  of 
Civil  Procedure.     (Id.) 
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16.  This  action  was  brought  upon  a 
judgment  recovered  by  the  Roch- 
ester Bank  against  the  defendant 
and  others,  and  which  the  plain- 
tiff claimed  to  own,  by  virtue  of 
an  assignment  from  the  bank,  and 
because    he  was  the  sole  stock- 
holder thereof  at  the  time  it  ceased 
to  do  business.     The  judgment 
was  recovered  on  a  note  made  by 
and  discounted  for  the  defendant. 
The  defenses  set  up  in  the  answer 
herein    were    that    the    plaintiff 
never  became  the  owner  of,  or 
paid  value  for  the  judgment ;  that, 
if  any  judgment  existed,  it  be- 
longed to  one  Clark,  and  that  the 
plaintiff  was  not  the  real  party  in 
interest. 

Upon  the  trial  the  defendant 
offered  to  prove  by  one  Eldridge, 
one  of  the  indorsers  of  the  said 
note,  and  one  of  the  judgment 
debtors,  that  he  had  paid  the  note 
to  the  president  of  the  bank,  the 
plaintiff,  and  requested  him  to 
bring  the  action  against  himself, 
the  defendant,  and  another,  in 
order  that  he  might  avail  himself 
of  the  judgment  to  collect  the 
amount  thereof  from  the  other 
parties.  The  testimony  was  re- 
jected on  the  ground  that  it  was 
immaterial,  and  tended  to  contra- 
dict a  record,  the  witness  having  al- 
lowed a  judgment  by  default  to  be 
recovered  against  him  on  the  note : 

Held,  that  it  was  error  to  ex- 
clude the  evidence. 

That  it  did  not  tend  to  contra- 
dict the  record,  but  only  to  show 
an  independent  agreement  affect- 
ing the  ownership  of  the  judgment. 

That  the  fact  that  the  particular 
defense  sought  to  be  established 
was  not  set  forth  in  the  answer, 
was  immaterial,  as  the  evidence 
was  not  rejected  on  that  ground. 
(Brown  agt.  Decker,  21  Hun,  199.) 

17.  That  it  was  also  admissible  as 
tending   to  show  that  the  bank 
held  the  judgment  as  a  trustee  for 
the  benefit  of  Eldridge,  and  that 
it  did  not,  therefore,  pass  to  the 
plaintiff,  under  the  assignment,  as 
part  of  the  assets  of  the  bank.  (Id) 


18.  The  plaintiff  having  applied  for 
a  discharge  in  bankruptcy,  entered 
into  a  composition  with  his  credit- 
ors, by  which  he  paid  fifty-five 
per  cent  of  his  debts,  and  pro- 
cured a  discharge.    In  negotiating 
with  the  defendants,  to  whom  he 
was  then  indebted,  he  asserted  a 
claim  for  certain  zinc  of  the  value 
of  $132.07,  which  he  claimed  to 
have  sold  to  them,  which  claim 
they   disputed.      It   was    finally 
agreed  that  this  claim  should  be 
withdrawn  from  the  compromise, 
the  defendants  stipulating  that  in 
case  the  plaintiff  proved  to  the 
satisfaction  of  Mr.  Gould's  sons 
that  the  zinc  was  received  by  them, 
they  would  pay  to  him  fifty-five 
per  cent  of  the  $132.07. 

This  action  was  brought  to  re- 
cover for  goods,  wares,  &c. ,  con- 
sisting of  the  said  zinc,  claimed 
to  have  been  sold  by  the  plaintiff 
to  the  defendants: 

Held,  that  the  action  should  in 
any  event  have  been  brought  upon 
the  agreement,  and  not  for  the 
goods  sold. 

That  to  recover  upon  the  agree- 
ment the  plaintiff  should  have 
shown  that  they  had  proved  the 
delivery  of  the  zinc  to  the  satis- 
faction of  Mr.  Gould's  sons,  or  at 
least  that  they  had  produced  evi- 
dence which  should  have  been 
satisfactory  to  them,  and  that,  not 
having  done  so,  they  could  not 
recover.  (Wilson  agt.  Gould,  21 
Hun,  446.) 

19.  This   action   was   brought   to 
charge  the  holders  of  stock  in  a 
corporation  created  under  chapter 
117  of  1853,  and  chapter  773  of 
1870,  with    certain  of  the  debts 
thereof.     The  defendants  claimed 
that  the  stock  was  fully  paid  up, 
having  been  issued  for  the  pur- 
chase of  property  necessary  for 
the  business  of  the  company.    The 
plaintiffs  sought  to  recover  on  the 
ground  that  the  stock  had  been 
fraudulently  issued  for  property, 
the   value    of   which   had   been 
greatly     over-estimated     by  the 
trustees.      The     company     was 
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formed  for  the  purpose  of  laying 
out  and  subdividing  land  into 
building  or  villa  plots,  and  im- 
proving and  selling  the  same. 

Upon  the  trial,  the  plaintiff 
called  witnesses,  who  gave  evi- 
dence as  to  the  value  of  the  lands 
purchased  by  the  company;  their 
opinions  being  based  upon  the 
value  of  the  land  for  agricultural 
purposes.  The  defendant  called, 
as  a  witness,  one  of  the  stock- 
holders of  the  company,  who  tes- 
tified that  he  had  made  proposi- 
tions to  the  company  for  the  pur- 
chase of  several  of  the  lots,  soon 
after  the  purchase  of  the  land  by 
the  company,  and  that  he  offered 
as  much  as  $4,000  for  a  single  lot. 
Upon  the  plaintiff's  motion,  so 
much  of  the  answer  as  stated  the 
price  offered  by  him  and  refused 
by  the  company,  was  stricken  out : 

Held,  that  this  was  error.  That 
if  the  jury  should  hold  that  the 
offer  was  made  in  good  faith,  it 
would  bear  with  force  upon  the 
question  as  to  whether  or  not 
there  had  been  a  fraudulent  over- 
valuation of  the  land  by  the 
trustees.  (Thurber  agt.  Thompson, 
21  Hun,  472.) 

20.  The  acts  and  declarations  of  ac- 
complices or  confederates,  though 
occurring  in  the  absence  of  the 
principal,  are  admissible  against 
him  if  there  be  sufficient  evidence 
to  establish,  prima  facie,  a  com- 
bination among  them  to  commit 
the  offense  with  which  the  princi- 
pal is  charged.  (Farrell  agt.  People, 
21  Hun,  485.) 

21.  This  action  was  brought  to  re- 
cover a  balance  due  on  an  account 
f  01  caps  sold  and  delivered  by  the 
plaintiffs  to  the  defendants.     The 
answer    was    a   general    denial. 
Upon    the    trial,    the    plaintiffs 
having  proved  the  manufacture 
and  shipment  of  the  caps,  pursu- 
ant to  a  contract,  and  rested,  the 
defendants  proved  that  the  caps 
were  imperfect,  in  that  the  crowns 
were  not  properly  stitched  to  them 
and  came  off,  thereby  rendering 


them  'unsaleable,  and  that  they 
had,  for  that  reason,  returned 
them  to  the  plaintiffs.  The  plain- 
tiffs then  offered  to  disprove  the 
statement  made  by  the  defendants 
as  to  the  alleged  defect  in  the 
caps;  but  the  evidence  was  ex- 
cluded, on  the  ground  that  they 
should  have  offered  the  testimony 
before  closing  their  case : 

Held,  that  it  was  error  to  exclude 
the  evidence. 

That  the  plaintiffs  were  justified 
in  resting  their  case  upon  proof 
of  the  manufacture  and  delivery 
of  the  goods,  and  were  not  obliged 
to  prove  that  particular  defects 
therein,  which  the  defendants 
might  set  up  as  defense,  did  not 
in  fact  exist.  (Bancroft  agt. 
Sheehan,  21  Hun,  550.) 

22.  The  subscribing  witnesses  to  a 
will  should  sign  the  same  after  it 
has  been  subscribed  by  the  testa- 
tor.    (Rugg  agt.  Sugg,   21  Hun, 
383.) 

23.  One  named  as  an  executor  in  a 
will  is  a   competent   witness  in 
behalf  of  the  proponents  thereof, 
to  establish  the  validity  of  its  exe- 
cution.   (Id.) 

24.  The  due  execution  of  a  will  may 
be  established  by  other  evidence, 
than  or  in  opposition  to  the  testi- 
mony  of    the    subscribing   wit- 
nesses.    (Id.) 

25.  Where, upon  the  trial  of  an  action 
brought  by  one,  claiming  to  have 
been  appointed  an  attendant  upon 
the  marine  court,  under  a  partic- 
ular act,  to  recover  the  salary  at- 
tached to  such  office,  his  attention 
is  specifically  called  to  the  fact  that 
he  has  failed  to  prove  an  appoint- 
ment thereunder,  he  cannot,  upon 
the  hearing  of  an  appeal  taken  by 
the  defendant  from  a  judgment 
rendered    against    it,     introduce 
documentary  evidence   to  prove 
that  in  fact    he    was  appointed 
thereunder.    (Mos&r  agt.   Mayor, 
21  Hun,  163.) 
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26.  Upon  the  trial  of  one  indicted 
for  a  violation  of    section  4  of 
chapter  122  of  1876,  in  failing  to 
provide  a  child  in  his  custody  with 
suitable  food  and  medicine,  pho- 
tographs of  the  child  taken  soon 
after  its  removal  from  the  custody 
of  the  accused  to  a  hospital,  the 
accuracy  of  which  are  established 
by  the  testimony  of  witnesses,  are 
admissible   to   give    an  accurate 
representation  of  its  physique  at 
or  about  the  time  of  its  removal. 
(Cowky  agt.  People,  21  Hun,  415.) 

27.  In  an  action  brought  to  recover 
the  damages  occasioned  by  an  al- 
leged slander,  the  complaint  al- 
leged that  by  reason  of  the  words 
spoken,  the  plaintiff  "was  greatly 
injured  in  his  fame,   reputation 
and  good  name  as  a  physician,  and 
in  his  earnings,  profits  and  income 
as  such:" 

Held,  that  the  allegations  were 
not  sufficient  to  allow  him  to 
prove  special  damages  in  particu- 
lar instances  upon  the  trial.  (Stie- 
beling  agt.  Lockhaus,  21  Hun, 
457.) 

28.  When  the  plaintiff  is  not  bound 
to  prove  the  existence  of  a  defend- 
ant  corporation  —  a  general    ap- 
pearance and  the  service  of  an 
answer  by  the  latter  amounts  to  an 
admission  of  its  corporate  exist- 
ence —  in  any  event,  proof  of  user 
ot  corporate  acts  establish  its  ex- 
istence prima  fade.     (See  Derren- 
bacher  agt.  Lehigh  Valley  R.  It.  Co. 
21  Hun,  612.) 

29.  Action  to  charge,  with  a  firm 
debt,   one  who  has  held  himself 
out  to  be  a  member  thereof —  when 
the  declarations  of  the  person  to 
•whom  the  goods  were  sold  are 
admissible  as  against  the  person 
sought  to  be  charged.    (See  Green- 
wood agt.  8ias,  21  Hun,  391.) 

30.  Action  to  rescind  the  sale  of 
goods,  on  the  ground  that  the  pur- 
chaser bought  them  fraudulently, 
when  insolvent  —  what  evidence 
is  admissible  to  rebut   the   pre- 


sumption of  fraudulent  intent. 
(See  Schufeldt  agt.  Schnitzler,  21 
Hun,  462.) 

31.  Building   contract  —  agreement 
that  the  engineer's  certificate  shall 
be   final    and    conclusive  —  such 
certificate  can  only  be  attacked 
for  fraud,  or  bad  faith  on  the  part 
of  the  engineer.    (See  WMteman 
agt.  Mayor,  21  Hun,  117.) 

32.  When  a  party  is  not  obliged  to 
produce  a  paper  in    his  posses- 
sion—  when  an  irrelevant  state- 
ment of  a  witness  cannot  be  con- 
tradicted  to   discredit   his  testi- 
mony—  a  jury  may  convict  on 
the  uncorroborated  evidence  of  an 
accomplice  —  what  questions  may 
be  put  to  a  witness  to  impeach 
him.     (See  Stape  agt.    People,  21 
Hun,  399.) 

33.  A  witness  cannot  testify  as  to 
the  impression  produced  on  his 
mind    by    a    conversation — im- 
peaching the  general  character  of 
a    witness    for    veracity  —  what 
questions  cannot  be  put  to  the 
witnesses  called  to   do  so.     (See 
Wilder  agt.  Peabody,  21  Hun,  376.) 

34.  When  the  execution  and  delivery 
of  a  new  lease  is  a  sufficient  dec- 
laration of    the  election   of   the 
lessor  to  enforce  a  forfeiture  of  a 
former    lease  occasioned    by  the 
failure  of  the  lessee  to  comply 
with  its  conditions  —  after  execu- 
tion of  new  lease,  lessor  cannot 
waive  the  breach  of  condition  of 
the  first.     (See  AUegany   Oil   Co. 
agt.  Bradford  Oil  Co.,   21  Hun, 
26.) 

35.  Attorney  and  client  —  when  a 
communication  between  them  is 
not   privileged  —  Code   of    Civil 
Procedure,  §  835.    (See  Root  agt. 
Wright,  21  Hun,  344. 

36.  When  evidence  of  the  insolvency 
of  the  debtor  is  inadmissible  in 
an  action  against  the  sheriff  for 
an    escape.      (See   Dunford   agt. 
Weaver,  21  Hun,  349. 
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87.  In  this  action,  brought  by  the 
plaintiff,  as  the  widow  of  the 
grantee  of  the  heirs  at  law  of  one 
Honness,  to  recover  a  lot  of  land 
owned  by  him,  the  defendant 
claimed  that  he  had  removed  from 
New  Jersey,  and  come  to  live 
upon  the  lot,  and  had  improved 
and  paid  the  taxes  upon  it,  under 
a  parol  promise  of  the  said  Hon- 
ness to  convey  the  lot  to  him  if  he 
would  do  so.  Upon  the  trial  the 
defendant  was  allowed,  against 
the  plaintiff's  objection  and  ex- 
ception, to  prove  declarations 
made  by  Honness  to  the  effect 
that  he  was  going  to  give  the  lot 
to  the  defendant,  and  others  to 
the  effect  that  he  had  done  so: 

Held,  that  as  the  plaintiff  was 
in  privity  with  the  party  making 
the  declarations,  they  were  prop- 
erly admitted  against  her. 

Subsequently  the  plaintiff  gave 
•evidence  of  declarations  made  by 
the  defendant  to  the  effect  that 
he  had  agreed,  by  parol,  to  buy 
the  lot  of  Honness  for  $1,100,  and 
that  he  had  paid  part,  but  not  all, 
of  the  purchase  price.  Thereaf- 
ter the  defendant  was  allowed, 
against  the  plaintiff's  objection 
and  exception,  to  prove  declara- 
tions of  Honness  to  the  effect  that 
he  had  borrowed  money  of  the 
defendant  or  was  owing  money  to 
him: 

Held,  that  there  was  no  identity 
of  interest  between  the  plaintiff 
and  Honness,  the  deceased,  as  to 
the  personal  estate,  and  that  the 
declarations  of  the  latter  that  he, 
Honness,  was  owing  money  to  the 
defendant  was  improperly  admit- 
ted, being  immaterial,  and  mere 
hearsay.  (Rose  agt.  Adams,  22 
Hun,  398.) 

38.  The  plaintiffs  intestate,  a  milk- 
man, was  killed  in  crossing  a  rail- 
road at  about  half -past  six  o'clock 
in  the  morning  of  January  27, 
1879,  while  seated  in  a  covered 
wagon  driving  his  horse  through 
a  street.  He  was  a  healthy  and 
temperate  man,  and  familiar  with 
the  locality.  The  crossing  was  on 


a  level  with  the  street,  and  the 
track  was  visible  from  any  point 
in  the  street  within  a  space  of  one 
hundred  and  sixty  feet  of  the 
crossing.  Several  witnesses,  who 
had  no  occasion  to  look  for  the 
train,  heard  it  approach  the  cross- 
ing, and  one  testified  that  he  saw 
the  lights  upon  it.  No  evidence 
as  to  the  conduct  of  the  deceased, 
at  the  time  of  the  accident,  or  as 
to  the  cause,  was  given.  In  an 
action  to  recover  the  damages  oc- 
casioned by  the  death  of  the  plain- 
tiff's intestate,  held,  that  there  was 
a  failure  to  prove  that  the  de- 
ceased was  free  from  contributing 
to  the  accident,  and  that  the  plain- 
tiff was  properly  nonsuited.  ( Olen- 
dening  agt.  Sharp,  22  Hun,  78.) 

39.  The  plaintiff,  by  a  written  in- 
strument dated  October  18,  1872, 
leased  to  the  defendant  twenty- 
five  acres  of  land,  upon  which 
was  a  bed  of  iron  ore,  for  the 
term  of  five  years,  and  for  such 
further  time  as  he  might  require 
to  mine  all  the  ore  therein,  he 
agreeing  to  pay  to  the  plaintiff 
twenty  cents  for  each  ton  re- 
moved, and  to  remove  at  least 
eight  thousand  tons  a  year;  the 
agreement  binding  him  to  remove 
all  ore  where  the  vein  was  over 
fifteen  inches  in  thickness,  and 
leaving  it  optional  with  him  to  do 
so  or  not  where  the  vein  was  of 
less  thickness.  In  an  action 
brought  to  recover  the  sum  of 
$1,600,  claimed  to  be  due  for  the 
year  ending  October  18,  1877,  it 
appeared  that  the  defendant  had 
been  in  possession  of  the  prem- 
ises, and  uncovered  between  one 
and  two  acres  thereof,  and  that 
he  had  paid  the  sum  of  $1.600  for 
each  of  the  preceding  years : 

Held,  that  as  the  instrument 
transferred  to  the  defendant  the 
use  and  occupation  of  the  prem- 
ises, at  a  fixed  compensation  to  be 
paid  annually,  it  was  a  lease. 

That  to  justify  a  recovery  by 
the  plaintiff,  it  was  not  incumbent 
upon  him  to  show,  by  express 
testimony,  that  there  continued  to 
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be  ore  upon  the  premises  during 
the  year  for  which  it  was  sought 
to  recover  rent.  (Qilmore  agt. 
Ontario  Iron  Co.,  22  Hun,  391.) 

40.  In  this  action,  brought  against 
the  maker    and    accommodation 
indorsers  of   a  promissory  note, 
dated  January  28,  1879,  and  pay- 
able one  day  after  date,  the  in- 
dorsers were  allowed,  against  the 
plaintiffs  objection  and  exception, 
to  prove  that  they  indorsed  the 
note  under  a  verbal    agreement 
with  the  plaintiff,  to  whom  the 
note  was  to  be    delivered,   that 
they  should  have  until  the  first  of 
the  following  June  to  pay  it: 

Held,  that  the  evidence  was  di- 
rectly inconsistent  with,  and  af- 
fected the  terms  of  the  note,  and 
that  the  court  erred  in  admitting 
it.  ( Willse  agt.  WMtakef,  22  Hun, 
242.) 

41.  In     an    action    of     ejectment 
brought  against  persons  claiming 
title  to  the  land  in  question,  and 
tenants  in  possession  under  them, 
the  plaintiff  gave  evidence  tend- 
ing to  "show  that  the  annual  use 
of  the  premises  was  worth  $500, 
the  taxes  to  be  paid  by  the  lessee. 
The  defendants  then  put  in  evi- 
dence the  lease  given  to  their  ten- 
ant, by  which  a  rent  of  $525  was 
reserved;    the  lessee  agreeing  to 
pay  the  school  and  road  taxes,  and 
the  lessors  the  town,  county  and 
state  taxes.     They  then  offered  to 
prove  that  the  actual  receipts  of 
the  rents  and    profits    from  the 
farm,  after  paying  the  taxes  and 
expenses,  amounted  to  only  $325 
a  year : 

Held,  that  the  evidence  so  of- 
fered by  the  defendants  bore  upon 
the  question  as  to  the  value  of  the 
use  and  occupation  of  the  prem- 
ises, and  that  the  court  erred  in 
rejecting  it.  (More  agt.  Deyoe,  22 
Hun,  208. 

42.  In  an  action  on  a  policy  of  life 
insurance,  where  the  assured  com- 
mitted suicide,  upon  the  trial,  a 
brother  ©f  the  deceased  was  called 


by  the  plaintiff,  and  testified  that 
he  himself  was  subject  to  attacks 
of  disease,  during  which  he  re- 
mained unconscious  for  half  an 
hour,  or  thereabouts.  He  was 
then  asked  whether  he  knew  from 
the  statements  of  others  what  he 
did  while  thus  unconscious: 

Held,  that  the  evidence  was  in- 
admissible, as  being  merely  hear- 
say. (Hagadorn  agt.  Conn.  Hut. 
Life  Ins.  Co.,  22  Hun,  249.) 

43.  The  plaintiff  notified  the  defend- 
ants to  produce  a  letter  written 
to  them.     Upon  the  trial  the  de- 
fendants offered  to  prove  that  they 
had  delivered  it  to  their  assignee 
in  bankruptcy,  but  did  not  show 
who  he  was,  or  where  he  resided, 
nor  that  they  had  made  any  effort 
to  produce  it,  or  even  that  they 
had  notified  the  plaintiff  that  they 
had  parted  with  it: 

Held,  that  it  was  proper  to  allow 
the  plaintiff  to  give  parol  evidence 
of  the  contents  of  the  letter. 
(Naugatuck  Cutlery  Co.  agt.  Bab- 
cock,  22  Hun,  481.) 

44.  The  ruling  of  a  judge  on  the 
trial  admitting  secondary  evidence 
will  not  be  reversed  on  appeal, 
unless    it    very    clearly    appears 
that  an  error  has  been  committed 
which  has  prejudiced  the  party 
complaining  thereof.     (Id.) 

45.  In  an  action  upon  an  account 
for  goods  sold  and  delivered,  de- 
fendant's son  J.,  who  purchased 
the  goods  on  defendant's  account, 
after  testifying,  as  a  witness  for 
plaintiff,  that  the  principal  articles 
of  clothing  and  groceries  for  him- 
self and  family  were  obtained  of 
plaintiff,  that  he  often  went  him- 
self and  sent  others  to  plaintiff's 
store  for  goods,  was  asked,  and 
permitted  to  state  under  objection 
and  exception,  the  quantity  and 
amount  of  articles  thus  purchased 
of  plaintiff: 

Held,  no  error.  (Gfreen  agt.  Di&- 
brow,  79  N.  T.,  2.) 

46.  Plaintiff,   after  proof  that  de- 
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f  endant  looked  over  and  examined 
the  account  upon  his  books,  offer- 
ed in  evidence  a  paper  proved  to 
be  a  statement  of  the  account  so 
examined;  it  was  objected  to  on 
the  ground  that  the  account  had 
not  been  sufficiently  proved;  no 
objection  was  made  because  of 
the  non-production  of  the  books. 
The  objection  was  overruled  and 
the  statement  received : 
Held,  no  error.  (Id.) 

47.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  K.,  plaintiff's  intestate, 
upon  the  cross-examination  of  8. , 
a  witness  for  plaintiff,  who  had 
given  material  testimony  for  him, 
and  who  had  been  in  defendant's 
employ,  he  was  asked  if  he  was 
discharged    for    inefficiency  and 
drunkenness ;  if  he  was  discharged 

>  at  all;  and  if  O.,  his  "  immediate 
boss,"  did  not  assign  these  rea- 
sons for  discharging  him,  to  all  of 
which  he  answered  ' '  No. "  O.  was 
called  by  defendant's  counsel,  who 
offered  to  prove  by  him  that  he 
became  aware  that  S.  was  in  the 
habit  of  being  intoxicated,  and 
neglected  his  duty,  and  that  he 
was  discharged  for  that  reason. 
This  was  excluded : 

Held,  no  error;  that  the  fact  of 
his  discharge  was  immaterial ;  that 
if  the  discharge  was  for  inefficien- 
cy or  drunkenness,  this  could  not 
be .  proved  by  way  of  impeach- 
ment, and  was  matter  collateral 
to  the  issue,  as  to  which  the  an- 
swers of  8.  were  conclusive ;  that 
if  such  grounds  for  the  discharge 
were  communicated  to  S. ,  it  might 
lay  the  foundation  of  an  inquiry 
as  to  his  feelings  toward  defend- 
ant ;  but  as  defendant  did  not  of- 
fer to  show  this,  and  as  it  was  not 
disclosed  on  the  trial  that  the  of- 
fer was  to  show  a  hostile  feeling, 
the  question  could  not  be  present- 
ed here.  (Kirkpatrick  agt.  N.  T. 
C.  and  H.  R.  R  .R.  Co.,  79  N.  T., 
240.) 

48.  Plaintiff,  who  had  invented  an 
improved  cotton  gin,  and  had  ap- 


plied for  letters  patent  therefor, 
contracted  to  sell  the  same  to  de- 
fendants, and  to  assign  the  letters 
patent  when  obtained,  for  a  sum 
specified;  the  contract  contained 
a  warranty  that  said  cotton  gin 
would  "  be  equal  in  all  respects  to 
the  best  saw  gin  then  in  use."  In 
an  action  upon  the  contract, 
wherein  defendant  sets  up  a 
breach  of  the  warranty  as  a  de- 
fense : 

Held,  that  the  testimony  of  men, 
competent  from  education  and  ex- 
perience to  express  an  opinion  as 
to  whether  plaintiff's  invention 
was  in  fact  equal  to  the  best  savr 
gins,  was  competent;  that  the  in- 
quiry related  to  a  matter  which 
was  not  the  subject  of  general 
knowledge,  but  which  depended 
on  facts,  from  their  nature  diffi- 
cult if  not  impossible  to  be  testi- 
fied to,  and  it  could  only  be  an- 
swered by  one  having  peculiar 
knowledge  and  skill  in  the  use  of 
this  and  other  machines.  (Scatter- 
good  agt.  Wood,  79  N.  T.,  263.) 

49.  Plaintiff  having  given  evidence 
as  to  the  comparative  merits  of 
this  and  other  machines : 

Held,  that  he  could  not  object  to 
the  giving  of  similar  evidence  on 
behalf  of  defendant.  (Id.) 

50.  The  declarations  of  a  sole  ad- 
ministrator   or    executor,   made, 
when  not  acting  in  the  discharge 
of  his  duties,  to  third  parties  hav- 
ing no  interest  in  or  connection 
with  a  claim  belonging  to  the  es- 
tate, are  not  evidence  against  him 
in  an  action  brought  by  him  in  his 
representative  capacity  upon  such 
claim.     (Church  agt.  Howard,  79 
N.  T.,  415.) 

51.  In  an  action,  by  an  administra- 
tor, upon  a  promissory  note,  sign- 
ed by  H.  as  surety,  the  defense 
was  that  the  note  had  been  alter- 
ed, without  defendant's  consent. 
A  witness  called  for  the  defense 
was  asked  to  state  a  conversation 
between  her  and  plaintiff,  after 
the  death  of  the  intestate,  in  rela- 
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tion  to  the  note.  This  was  ob- 
jected to  on  the  ground  that  the 
declarations  of  the  administrator 
were  not  evidence  against  the 
payee  of  the  note.  The  objection 
was  overruled,  and  the  witness 
answered,  in  substance,  that  plain- 
tiff stated  he  erased  a  clause  in 
the  note,  at  the  request  of  the  de- 
ceased. Plaintiff  was  not,  at  the 
time  of  the  conversation,  doing 
any  business  in  connection  with 
the  estate,  and  the  witness  had  no 
connection  with  or  interest  in  the 
uote: 

Held,  error;  and  that  the  objec- 
tion was  sufficient  to  present  the 
point  as  to  the  competency  of 
such  admissions.  (Id.) 


52.  F.,  the  maker  of  the  note  for 
whom  H.   signed  as  surety,  who 
was  a  party  defendant,  but  who 
did  not  answer,  as  a  witness  for 
the  defense,  was  permitted  to  tes- 
tify to  personal  transactions  be- 
tween himself  and  the  intestate: 

Held,  error ;  that  the  witness  was 
"  a  person  interested  in  the  event," 
within  the  meaning  of  section  829 
of  the  Code  of  Civil  Procedure, 
and  was,  therefore,  incompetent; 
also,  held,  that  the  fact  that  plain- 
tiff subsequently  testified  as  to  the 
facts  sworn  to  by  F.  did  not  cure 
the  error.  (Id.) 

53.  Another  defense  was  the  statute 
of  limitations.    H.,  as  a  witness  in 
his  own  behalf,  was  asked  whether 
he  had  any  interest  in  the  note, 
or  derived  any  benefit  from  it. 
This  was  objected  to  on  the  ground 
of  the  incompetency  of  the  wit- 
ness under  said  section.    The  ob- 
jection was    overruled.      H.    an- 
swered that  he  had  not;  that  he 
was  an  accommodation  maker,  and 
had  never  paid  any  interest  on  the 
note,  or  authorized  or  directed  it 
to  be  paid,  or  knew  that  any  had 
been  paid : 

Held,  error;  that  the  whole  tes- 
timony was  responsive  to  the  ques- 
tions put,  and  all  of  it  was  incom- 
petent. (Id.) 


54.  H.  was  permitted  to  testify,  un- 
der objection,  that  F.  told  him  his 
name  had  been  taken  off  the  note, 
and   that  the  intestate  said  she 
would  see  his  name  was  taken  off. 

Held,  error.    (Id.) 

55.  So,  also,  held,  as  to  evidence  of 
H.,  to  the  effect  that  he  did  not 
suppose  he  was  on  the  note,  and 
that  if  he  had  known  it  he  could 
have  obtained  security  from  F.  be- 
fore his  failure.     (Id.) 

56.  Also,  held,  that  the  fact  that  the 
case  was  submitted  to  the  jury  on 
the  sole  question  as  to  the  altera- 
tion of  the  note,  did  not  remedy 
the  error.     (Id.) 

57.  The    prisoner  was   accused  of 
having  caused  the  death  of  W., 
the  deceased,  by  poison.    A  phy- 
sician who  was  called  to  see  W. 
when  sick  from  the  poison,  and 
who  examined  and  prescribed  for 
him,  as  a  witness  for  the  prosecu- 
tion was  asked  to  state  the  condi- 
tion in  which  he  found  W.  at  that 
time,  both  from  his  own  observa- 
tion and  what  W.  told  him;  this 
was  objected  to  on  the  ground 
that  the  evidence  was  prohibited 
by  the  statute  (Code  of  Civil  Pro- 
cedure, sec.  834).     The  court  over- 
ruled the  objection,  and  the  wit- 
ness stated  what  he  learned  from 
his  own  examination  of  W. ,  made 
in  the  presence  of  W.'s  wife  and 
the  prisoner,  and  from  their  state- 
ments.    There  was  nothing  of  a 
confidential  nature  in  anything  he 
so  learned : 

Held,  that  the  evidence  was  com- 
petent. (Pierson  agt.  People,  79 
N.  7.,  424.) 

58.  After  evidence  had  been  given, 
on  the  part  of  the  people,  showing 
an  intimacy  between  Mrs.  W.  and 
the  prisoner,  who  was  a  married 
man,  before  and  after  the  death 
of  W.,  and  that  the  prisoner  dis- 
appeared from  his  home  February 
19,   1877,   eleven  days  after  the 
death  of  W.,  the  prosecution  call- 
ed B.,  a  clergyman,  who  resided 
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in  Michigan ;  he  testified  that  the 
prisoner  called  at  his  residence 
with  Mrs.  W.,  February  26,  1877. 
The  witness  was  then  asked  to 
state  what  took  place  between  him 
and  them  at  that  time;  this  was 
objected  to,  and  the  objection 
overruled.  The  witness  answered, 
in  substance,  that  he  married 
them,  after  the  prisoner  had,  un- 
der oath,  stated  that  there  was  no 
legal  objection  to  his  being  mar- 
ried: 

Held,  that  the  evidence  was  com- 
petent as  showing  motive,  although 
it  tended  to  prove  another  crime 
than  that  charged  in  the  indict- 
ment. (Id.) 

59.  In  an  action  upon  a  policy  of 
fire  insurance,   it  appeared    that 
when   the  issuing  of  the  policy 
was  reported  to  defendant  by  its 
agent,  it  at  once  notified  him  to 
cancel  the  policy,  unless  the  "  av- 
erage clause  "  was  inserted ;  this 
notice  did  not  reach  the  agent  un- 
til after  the  fire.     On  the  trial  de- 
fendant's counsel  asked  one  of  its 
witnesses  whether   "an   average 
clause  in  a  policy  is  favorable  or 
unfavorable  to  an  insurance  com- 
pany."   This  was  objected  to  and 
excluded: 

Held,  no  error.  (Standard  OH 
Co.  agt.  Amazon  Ins.  Co.,  79  N.T., 
506.) 

60.  Upon  trial  of  indictment  for  per- 
jury, the  testimony  of  the  prison- 
er, which  was  alleged  to  be  false, 
was  to  the  effect  that  one  A.  had 
told  him  that  he  had  took  charge 
of  all  of  the  papers  of  E.  after  his 
decease,  and  in  moving  them  lost 
his  will :  that  he  had  requested  A. 
to  make  an  affidavit  of  such  fact, 
which  he  did.     The  prosecution 
was  allowed  to  prove,  under  ob- 
jection and    exception,   that  the 
testator  in  his  lifetime  burned  a 
paper  resembling  the  will,  he  de- 
claring at  the  time  that  it  was  his 
will,  and  stating  its  provisions  and 
his  reason  for  destroying  it : 

Held,  no  error;  that  the  declara- 
tions were  competent  as  part,  of 


the  res  gestce.    (Mghmy  agt.  People, 
79  N.  T.,  547.) 

61.  But,  Jield,  that  evidence  of  dec- 
larations of  the  deceased,  made 
after  the  alleged  destruction  of 
the  will,  were  incompetent.    (Id.) 

62.  Also,  held,  that  it  was  competent 
for  the  prosecution  to  show  that 
when  A.  signed  the  affidavit  sworn 
to  by  him  he  was  imposed  upon 
by  the  prisoner,  he  substituting  it 
for  another  A.  had  heard  read, 
which  did  not  contain  the  clause 
in  question.     (Id.) 

63.  Also,  Tield,   that  the  judgment 
roll  in  the  civil  action  was  compe- 
tent evidence.     (Id.) 

64.  Upon  the  trial  of  an  indictment 
for  assault  and  battery,  the  offense 
was  alleged  to  have  been  commit- 
ted during  an  affray  at  a  town 
meeting ;  one  of  the  witnesses  for 
the  prisoner  was  asked  on  cross- 
examination  whether  he  had  been 
indicted  for  assault  and  battery, 
committed  on  that  day;  this  was 
objected  to,  objection  overruled, 
and  the  witness  answered  "  yes  ": 

Held,  that  it  was  a  fair  inference 
that  the  witness  was  indicted  as 
one  of  the  participants  in  the  af- 
fray; and  that  the  question  was 
competent  to  show  the  position  he 
occupied,  in  respect  to  the  contro- 
versy out  of  which  the  affray 
arose,  and  his  interest  in  the  liti- 
gation, and  as  showing  prejudice 
or  bias.  (Ryan  agt.  People,  79  N. 
T.,  593.) 

65.  It  seems,  that  the  mere  fact  that 
a  witness  has  been  indicted,  can- 
not legitimately  tend  to  discredit 
him  or  impeach  his  moral  char- 
acter, and  that  evidence  thereof  is 
therefore    incompetent    (FOLGEK 
and  EARL,   JJ.,  dissenting,   and 
holding    that    the    allowance  of 
questions  on  cross-examination  of 
a  witness,  as  to  his  having  been 
indicted,  are  in  the  discretion  of 
the  court).    (Id.) 
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66.  One  of    the  witnesses  for  the 
prosecution,  when  asked  what  he 
saw  of  the  occurrence,  answered, 
among,  other  things,   "  I  should 
judge  he  (the  complainant)  struck 
a   stone ; "   this  was    on    motion 
struck  out : 

Held,  no  error;  as  it  was  not  re- 
sponsive to  the  question,  and  was 
a  conjecture,  not  knowledge.  (Id.) 

67.  Also,   field,   that  evidence  that 
the    prisoner  made  an  effort  to 
keep  out  of  the  way  of  the  sheriff 
was  competent.     (Id.) 

68.  It  seems,  however,  that  such  evi- 
dence is  very  slight,  if  any,  evi- 
dence of  guilt.    (Id.) 

69.  Where  a  party  was  called  as  a 
witness  by  the  adverse  party,  and 
was  examined  as  to  a  transaction 
with  a  deceased  party,  in  refer- 
ence to  which  he  would  have  been 
precluded  from  testifying  in  his 
own  behalf    under  the  Code  of 
Procedure  (sec.  399) : 

Held,  that  the  witness  was  enti- 
tled, upon  cross-examination,  to 
explain  his  testimony,  and  to 
state  the  whole  transaction.  (Mer- 
n'Wagt.  Campbell,  79  N.  T.,  625.) 

70.  Where  the  deposition  of  a  party, 
taken  before  trial,  is  read  thereon 
without  objection,  he  is  not  there- 
by precluded  from  being  exam- 
ined on  trial.    (Misland  agt.  Boyn- 
ton,  79  N.  T.,  630.) 

71.  Where  evidence  which  is  entire- 
ly collateral  is  drawn  out  on  cross- 
examination,  it  cannot  be  contra- 
dicted.    (Id.) 

72.  The  admissions  of  a  witness  out 
of  court  are  not  competent  evi- 
dence to  prove  his  interest  in  the 
litigation.    (Id.) 

73.  The  provision  of  the  Code  of 
Civil  Procedure  (sec.  829),  prohib- 
iting a  party  from  testifying,  in 
certain  cases,  to  a  personal  trans- 

•     actioa  with    a  deceased  person, 
does  not  extend  to  transactions 
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with  the  agents  of  such  person. 
(Pratt  agt.  Elkins,  80  N.  T.,  198.) 


EXAMINATION    OF    PARTIES 
BEFORE  TRIAL. 

1.  In  an  action  for  damages  for  per- 
sonal injuries  a  defendant  may 
examine  a  plaintiff  before  answer 
if  it  appear  that  the  facts  stated  in 
the  affidavit,  upon  which  the  ap- 
plication is  based,  would  tend  to 
support  a  defense.      (Shaw  agt. 
VanRemselaer,  ante,  143.) 

2.  The  application  will  be  denied 
when  the  affidavit  upon  which  it 
is  based  fails  to  specify  the  special 
matters  of  defense  he  wishes  to 
examine  the  plaintiff  upon.    (Id.) 

3.  It  was  a  well  settled  rule  that 
the  complainant  in  a  bill  of  dis- 
covery must  show  a  good  cause 
of    action    or    a    good   defense. 
This     is    still     an    indispensable 
requisite  of  an  application  for  the 
examination     of    an    adversary. 
(McCoon  agt.  White,  ante,  149.) 

4.  Whilst  there    is   no   reason  for 
introducing  the  unwarranted  and 
unwarrantable  rule  that  a  party 
who  seeks  to  examine  his  adver- 
sary before  trial  must  swear  that 
he  intends  to,  introduce  the  ex- 
amination as  evidence  on  the  trial, 
it  is  eminently  proper  to  adhere  to 
the  equity  practice  which  required 
the   party  seeking  a  discovery  to 
state  that  he  expected  to  prove  by 
the  examination  the  facts  which 
he  alleges  to  lie  peculiarly  within 
the  knowledge  of  the  person  whom 
he  seeks  to  examine.    (Id.) 

5.  In  an  action  on  a  promissory  note 
where  the  defendant  seeks  to  ex- 
amine the  plaintiff  before  answer 
the  affidavit  is  defective,  in  that 
it  does  not  state  that  the  defend- 
ant  expects    to    prove    that    the 
note  in  suit  was  not,  either  before 
it  matured  or  at  the  time  of  its 
maturity,  in  the  bands  of  one  who 
could  have  collected  it  from  the 
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defendant,  and  that  it  came  after 
its  maturity  into  the  hands  of  the 
defendant.  (Id.) 

6.  The  affidavit   is   also    defective 
where,   admitting    everything   it 
alleges,  it  does  not  show  that  the 
defendant  has  a  defense.    (Id.) 

7.  Since  the  amendment  which  was 
made  in  1879  to  subdivision  6  of 
section  872  of  the  Code  of  Civil 
Procedure,   it   is   requisite    and 
necessary,  in  an  affidavit  on  which 
an  application    is  made  for  the 
examination  of  witnesses  where 
no  action  is  pending,  to  state  what 
the  circumstances  are  which  ren- 
der it  necessary  for  the  protection 
of  the  applicant's  rights  that  the 
witnesses'    testimony    should    be 
perpetuated.      (Matter   of   Ketch- 
am,' 's  Application,  ante,  154.) 

8.  The  meaning  of  the  amendment 
to  subdivision  6  is  to  require  the 
applicant  to  show  that  he  is  in 
danger  of  losing  the  evidence  of 
his  right  before  it  could  be  judi- 
ciously investigated.     To  prove 
that  such  danger  exists  it  is  incum- 
bent on  the  complainant  to  allege 
that  he  has  an  interest,  present  or 
contingent,  in  the  property,  and 
that  the  defendant  has  or  claims 
to  have  an  interest.     He  is  further 
bound  to  show  that  he  is  in  dan- 
ger of    losing    his  witnesses   by 
sickness,  age,  death  or  departure 
from  the  jurisdiction,  or  that  his 
case  rested  upon  the  evidence  of 
only  one  witness.    Where  he  could 
at  once  bring  a  suit,  he  is  bound 
to  show  that  it  has  been  com- 
menced.    If  no  action  is  pending, 
he  is  obliged  to  explain  why  he  is 
not  able  to  maintain  an  action, 
the  ordinary  reasons  being  that 
the  right  of  action  belonged  to 
the  adverse    party,   or    that  the 
adverse    party  had    raised  some 
impediment  (an  injunction  for  ex- 
ample) to  an  immediate  trial  in  a 
court  of  law.    (Id.) 

9.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  relating  to  the 


examination  of  parties  before  trial, 
the  court  cannot  refuse  to  grant 
an  order  for  the  examination  of  a 
party  to  an  action,  actually  pend- 
ing, nor  has  it  any  greater  or 
different  power  to  limit  the  ex- 
tent of  such  examination  than  it 
has  to  limit  the  examination  of 
any  witness  upon  the  trial.  (Har- 
rold&gi.  New  York,  &c.,  R.  R.  Co., 
21  Hun,  268.) 

10.  In  this  action,  brought  by  the 
plaintiff  to  recover  the  price  of 
two  hundred  and  sixty-six  bales 
of  rags  sold  to  the  defendant,  the 
latter,  before  answering,  made  an 
affidavit  stating  that  the  defense 
was«that  the  sale  was  fraudulent 
and  void,  and  that  the  goods  were 
not  what  they  were  falsely  and 
fraudulently  represented   to  be; 
that  in  opening  some  of  the  bales 
they  were  found  to  contain  about 
one-quarter  in  weight  of  substan- 
ces other  than  rags,  which  were  of 
no  pecuniary  value ;  that  a  return 
of  the  goods  was  thereupon  ten- 
dered to,  and  refused  by  the  plain- 
tiff; that  the  plaintiff  had  there- 
after attached  the  said  goods,  and 
that  the  same  were  then  in  the 
possession  of  the  sheriff,  and  that 
the  defendant  was,  therefore,  un- 
able to  inspect  or  examine  them ; 
that  he  desired  to  examine  the 
plaintiff,  to  prove  the  contents  of 
the  bales  not  yet  opened,  and  to 
prove  the  fraudulent  and  deceitful 
packing  and  arrangement  thereof, 
and  to  prove  the  plaintiff's  know- 
ledge of  and  connection  with  such 
frauds : 

Held,  that  an  order  for  the  ex- 
amination of  the  defendant  was 
properly  granted.  (Sprague  agt. 
Butterworth,  22  Hun,  502.) 

11.  That  if,  upon  the  examination, 
any  questions  were  put    to  the 
plaintiff,   the  answers  to  which 
would  tend  to  criminate  or  de- 
grade him,  or  to  subject  him  to  a 
penalty    or    forfeiture,  he  could 
then  claim  his  privilege.     (Id.) 

12.  Upon  an  application  for  an  order 
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to  compel  the  defendant  to  appear 
and  be  examined  before  the  trial, 
the  existence  of  a  cause  of  action 
is  not  established  by  allegations 
in  the  affidavit,  stating  simply 
that  the  "  action  is  brought  to 
recover  damages  for  certain 
breaches,  on  the  part  of  defend- 
ant, of  a  contract  in  writing." 
(Hale  agt.  Rogers,  22  Hun,  19.) 

13.  Although  the  affidavit  may  be 
made  by  the  attorney,  the  mate- 
riality of  the  testimony  of  the 
witness  must  be  alleged,  upon  his 
own  knowledge ;  or,  if  it  be  made 
upon  information,  the  source 
thereof  must  be  given.  (Id.) 


EXCEPTIONS. 

1.  In  the  absence  of  any  motion  or 
act  on  the  part  of  a  defendant, 
upon  the  trial  of  an  action  from 
which  an  assent  to  a  decision  of 
the  case  by  the  court,  and  a  waiver 
of  the  right  to  go  to  the  jury 
may  be  implied,  an  exception  to  a 
direction  of  a  verdict  for  plaintiff 
is  sufficient  to  present  the  point  on 
appeal  that  there  were  questions 
of    fact  for  the  jury;   it  is  not 
necessary  to  request  the  submis- 
sion of  any  such  fact.    (First  Nat. 
Sank  of  Springfield  agt.  Dana,  79 
N.  T.,  108.) 

2.  It  is  not  essential,  in  an  exception 
toxa  portion  of  a  charge,  to  repeat 
the  language  excepted  to,  although 
this  is  strictly  the  more  accurate 
practice;  it  is  sufficient  if  the  por- 
tion objected  to  is    pointed  out 
with  such  accuracy  that  there  can 
be  no  misapprehension  as  to  the 
application  of  the  exception.  (Peo- 
ple ex  rel.  Dailey  agt.  Livingston,  79 
N.  T.,  280.) 

8.  This  court  can  only  review  judg- 
ments and  grant  new  trials  for 
errors  of  law;  and  such  errors 
must  be  pointed  out  by  exqep- 
tions  taken  at  a  proper  time. 
(Standard  Oil  Co.  agt.  Amazon  Ins. 
Co.,  79  N.  T.,  506.) 


4.  Where,  therefore,  it  is  alleged 
that  a  verdict  is  perverse,  exces- 
sive in  amount,  and  contrary  to 
the  law  and    the  evidence,   the 
judgment  entered  thereon  cannot 
be  reviewed  here  without  an  ex- 
ception.   (Id.) 

5.  This  rule  has  not  been  changed 
by  the  provision  of  the  Code  of 
Civil  Procedure  (see.  999),  in  refer- 
ence to^he  granting  of  a  new  trial 
by  the  judge  presiding  at  the  trial. 
(Id.) 

6.  For  such  errors,  it  seems,  the  gen- 
eral term  has  power  to  grant  a 
new  trial  in  its  discretion.although 
no  exceptions  were  taken  on  the 
trial.    (Id.', 

7.  A  writ  of  error  in  a  criminal  case 
brings  up  for  review  only  ques- 
tions of  law  raised  by  exceptions 
properly  taken  upon  trial.    (Eigh- 
my  agt.  People,  79  N.  T.,  546.) 

8.  No  exception  lies  to  a  refusal  to 
postpone  a  criminal  trial  by  reason 
of  the  absence  of  witnesses.     (Id.) 

9.  Under  the  provision  of  the  Code 
of  Procedure,  in  reference  to  mak- 
ing a  case  for  the  purposes  of  re- 
view, in  an  action  tried  by  the 
court  or  a  referee  (sec.  268),  the  ten 
days  allowed  for  that  purpose  did 
not  begin  to  run  until  the  entry  of 
judgment,  and  notice  thereof;  the 
alternative    stated    therein,    "  or 
within  such  time  as  may  be  pre- 
scribed by  the  rules  of  the  court," 
meant  such  further  time  as  might 
be  prescribed.     (French  agt.  Pow- 
ers, 80  N.  T.,  146.) 

10.  A  service,  therefore,  of  a  copy  of 
a  referee's  report,  and  notice  of 
filing,  did  not  operate  to  limit  the 
time  to  serve  a  case  or  exceptions. 
(Id.) 

11.  The    practice,   in   this  respect, 
was  not  changed  by  the  provision 
of  the  Code  of  Civil  Procedure 
(sec.   994),  providing  that  excep- 
tions,  taken  after  trial,  may  be 
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taken  "  at  any  time  before  the 
expiration  of  ten  days  after  ser- 
vice *  *  *  of  a  copy  of  the 
decision  of  the  court,  or  report  of 
the  referee,  and  a,  written  notice  of 
the,  entry  of  judgment  tJweupon." 
(Id.) 

12.  While,  under  this  provision,  ex- 
ceptions may  be  taken  at  any  time 
after  trial  they  are  not  r^juired  to 
be  taken  until  ten  days  after  notice 
of  judgment ;  and  although  no  pro- 
vision is  made  as  to  time  for  serv- 
ing the  case,  as  the  case  is  required 
to  contain  the  exceptions  (Code  of 
Civil  Procedure,  sec.  997),  it  need 
not,  and  cannot  be  served  until 
after  the  exceptions  are  framed; 
and  the  party  cannot  be  put  in  de- 
fault for  not  serving  a  case  con- 
taining them,  before  the  expira- 
tion  of    the   time    allowed    for 
framing  them.     (Id.) 

13.  The  exceptions  referred  to  in  said 
provision   are    not   simply  those 
taken  on  the  trial.    (Id.) 

14.  The  attention  of  the  court  must 
be  called  to  the  precise  point  in- 
tended by  an  exception,  otherwise 
it   will   not   avail.      (Schtte  agt. 
Brokhahus,  80  N.  T.,  615.) 


EXECUTION. 

1.  In  an  action  to  recover  damages 
for  a  conversion  of  personal  prop- 
erty, the  costs  exceeded  the  ver 
diet  recovered  by  the  plaintiff,  and 
a  judgment  for  such  excess  was 
entered  in  favor  of  the  defend- 
ant: 

Held,  that  as  the  judgment  was 
recovered  in  an  action  for  a  tort, 
the  plaintiff  could  be  imprisoned 
under  an  execution  against  his 
person,  issued  thereon.  (Phil- 
brook  agt.  KeUogg,  21  Hun,  238.) 

2.  Against    the    person  —  not    ren- 
dered void  by  the  omission  of  a 
clause  requiring  the  sheriff  to  re- 
turn   it  within    sixty    days  —  an 
order  allowing  such  a  clause  to  be 


inserted  should  be  granted  as  a 
matter  of  course  —  a  return  made 
by  a  sheriff  in  pursuance  of  an 
order,  from  which  an  appeal  has 
been  taken,  should  be  canceled  if 
the  order  be  reversed  on  the 
appeal.  (Benedict  Manufacturing 
00.  agt.  Thayer,  21  Hun,  614.) 

3.  After   certain   property  of   one 
Paine  had  been  levied  upon  under 
an  execution,  issued  upon  a  judg- 
ment recovered  against  him  by 
one  Bagley,   and  advertised  for 
sale,    a    question    arose    as    to 
whether  an   engine,   boiler,   and 
certain  machinery  so  levied  upon, 
were,  real  or  personal  property. 
Thereupon  it  was  agreed  by  and 
between  Bagley,   Paine  and  the 
sheriff,  that  the  same  should  be, 
and  the  same  were  treated  and 
sold  as    personal    property;    the 
judgment    creditor    buying    the 
same,  and  also  the  real  estate,  re- 

%ing  upon  the  said  agreement, 
hereafter,  and  before  the  expira- 
tion of  the  time  to  redeem  the 
real  estate  so  sold,  the  plaintiff, 
who  had  recovered  a  judgment 
against  Paine  after  the  said  sale, 
redeemed  the  said  real  estate  from 
the  same,  and  took  a  deed  thereof 
from  the  sheriff.  The  said  boiler 
and  machinery  were  conveyed  to 
the  defendant  by  a  purchaser  from 
Bagley,  to  whom  the  same  had 
been  voluntarily  surrendered  by 
Paine  before  the  recovery  of  the 
second  judgment.  In  an  action 
by  the  plaintiff  to  recover  the  said 
articles,  on  the  ground  that  they 
formed  part  of  the  realty,  held, 
that  Bagley  having  purchased  the 
same  hi  reliance  upon  the  said 
agreement,  Paine  was  estopped, 
as  against  him,  from  claiming 
that  they  were  part  of  the  realty. 
(Bennett  agt.  Bagley,  22  Hun,  408.) 

4.  That  the  plaintiff,  by  redeeming 
under  his  subsequently  recovered 
judgment,    acquired    no    greater 
rights  than  his  debtor  had.     (Id.) 

5.  The  plaintiff    claimed  that  the 
sale  of  the  personal  property  waa 
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void,  because  it  had  been  sold  in 
bulk,  instead  of  in  parcels: 

Held,  that  he  could  not  in  this 
action  question  the  regularity  of 
the  sale  on  that  ground.  (Id) 

6.  The  plaintiff,  having   been   ar- 
rested by  virtue  of  an  execution 
against  his  person,  issued  upon  a 
judgment  for  costs  recovered  by 
the  defendant  herein,  moved  for 
and  obtained,  at  special  term,  an 

•  order  setting  the  execution  aside 
unconditionally,  which  order  was, 
upon  appeal,  reversed  by  the  gen- 
eral term,  but  affirmed  by  the 
court  of  appeals.  After  the  grant- 
ing of  the  order  by  the  special 
term,  the  plaintiff  commenced, 
and  is  still  prosecuting,  an  action 
against  the  defendant  for  false  im- 
prisonment. After  the  affirmance 
of  the  order  of  the  special  term 
by  the  court  of  appeals,  the  de- 
fendant moved  to  have  it  so  modi- 
fied as  to  make  the  relief  thereby 
granted  conditional  upon  the 
plaintiff  stipulating  not  to  bring 
an  action  for  false  imprisonment, 
or  to  continue  the  action  already 
brought  therefor: 

Held,  that  the  motion  was  prop- 
erly denied.  (Catlin  agt.  Adiron- 
dack Co.,  22  Hun,  493.) 

7.  Notwithstanding  a  levy  under  an 
execution  upon  his  personal  prop- 
erty, the  judgment  debtor  remains 
owner;  and  can  convey  title,  sub- 
ject to  the  lien  created  by  the  exe- 
cution.   (Mumpher  agt.  Rushmore, 
79  N.  Y.,  19.) 

8.  An  assignee  for  the  benefit  of 
creditors,  of  the  debtor,  acquires 
a  title  subject  to  such  lien,  good 
against  all  persons  until  the  as- 
signment is  impeached  for  fraud. 
(Id.) 

9.  Plaintiffs  entered  into  a  contract 
with  8.  &  G.,  by  which  the  former 
agreed  to  malt  for.the  latter  25,000 
bushels  of  barley  from  October  1, 
1875,  to  June  1,  1876,  at  a  price 
specified.     Plaintiffs  were  to  pur- 
chase the    barley  and    ship   the 


malt  when  directed  by  8.  &  G., 
who  were  to  have  the  increase. 
8.  &  G.  agreed  to  accept  plaintiffs' 
drafts  "  in  payment  for  the  pur- 
chase of  the  barley,"  or  to  furnish 
satisfactory  notes.  At  the  close  of 
each  month  plaintiffs  were  to  fur- 
nish a  statement  of  the  amount 
malted,  and  on  presentation  8.  & 
G.  agreed  to  pay  the  price  for 
malting.  8.  &  G.  also  agreed  to 
pay  interest,  exchange  and  insur- 
ance on  the  barley  and  malt  from 
the  time  the  barley  was  paid  for 
by  plaintiffs  until  the  malt  was  de- 
livered. Plaintiffs  were  author- 
ized to  retain  and  hold  as  security, 
after  June  first,  a  sufficient  amount 
of  the  malt  to  pay  any  notes  or 
drafts  then  unpaid.  In  an  action 
for  malt  manufactured  under  the 
contract,  but  not  delivered  or  paid 
for,  which  had  been  levied  upon 
by  defendant,  as  sheriff,  under  and 
by  virtue  of  an  execution  against 
8.  &  G. : 

Held,  that  the  legal  title  in  the 
malt  was  in  the  plaintiffs  until 
paid  for,  and  that  8.  &  G.  had  no 
leviable  interest  therein.  (Tuthitt 
agt.  Bogart,  79  N.  Y.,  215.) 


EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  An  action  can  be  maintained  by 
a  creditor  against  an  administra- 
tor  to   recover   the    amount   of 
bonds  of  the  intestate,   the  pay- 
ment of  which  are   secured  by 
mortgages  executed  by  him  upon 
real  estate,  and  the  fact  that  the 
creditor  is  the  owner  and  holder 
of  mortgages  upon  lands  situated 
in  the  state  of  New  Jersey,  given 
as  collateral  security  to  the  bonds, 
is  no  defense  to  the  suit.    The  pro- 
visions of  1  Revised  Statutes,  749, 
section  4,  is  no  bar  to  such  action. 
(Thompson  agt.  Sullivan,  ante,  71.) 

2.  An  executor  must  exercise  due 
diligence  in  the  making  of  loans 
to  protect  himself  from  personal 
liability  for  losses.     (Sdvage  agt. 
Gould  et  al.,  ante,  217.) 


590 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


3.  The  taking  second  mortgages  and 
reliance  upon   the  judgment  of 
others  not  such  diligence.    (Id.) 

4.  When  mortgages  so  improperly 
taken  are  foreclosed  and  bought  in 
by  him  for  the  estate,  executor  is 
liable  for  costs,  taxes,  &c.     (Id.) 

5.  Commissions  allowed  to  a  trustee 
out  of  trust  funds  by  mortgagees, 
or  to  his  attorney,  when  the  trus- 
tee is  to  share  therein,  remain  the 
funds  of  the  estate  and  are  to  be 
accounted  for  as  such.     (Id.) 

6.  That  some  service  was  rendered 
by  the  attorney  will  not  alter  this 
rule  when  the  amount  is  mani- 
festly excessive,  as  compensation 
and  the  burden  is  upon  the  execu- 
tor to  establish  such  value.     (Id.) 

7.  Delegation  to  others  the  exercise 
due  from  a  trustee  of  his  judg- 
ment is  evidence  of  incompetency. 
(Savage  agt.  Gould  etal.,  ante,  234.) 

8.  So  is  the  investing  of  trust  funds 
on  second  mortgages  and  conver- 
sion of  good  securities  for  rein- 
vestment.    (Id.) 

9.  Surrogates  finding  that  the  taking 
of  commissions  on  loans  made  by 
a  trustee  or  by  his  partner  for 
him,    is   evidence  of   dishonesty 
warranting  a  removal,  approved. 
(Id.) 

10.  Emerson  agt.  Bowers  (4  2T.   Y., 
449)  distinguished.    (Id.) 

11.  Surrogate    may   remove   testa- 
mentary trustees  (Contra:  Blake 
agt.  Sands,  3  Redf.,  168).     (Id.) 

12.  Chapter  79,  Laws  1873,  giving 
surrogates  power  to  remove  ex- 
ecutors for  dishonesty  construed, 
with  chapter  482  of  1871,  as  giv- 
ing similar  jurisdiction  over  testa- 
mentary trustees.     (Id.) 

13.  The  plaintiff  of  surviving  ex- 
ecutor of  George  J.  Price,   sues 
defendant   individually,    and   as 


sole  acting  executor  of  his  father 
(who  with  plaintiff  was  co-execu- 
tor of  said  Price),  for  an  account- 
ing and  damages  and  other  relief, 
alleging  that  defendant's  testator, 
who,  as  such  co-executor,  took  the 
exclusive  control  and  management 
of  Price's  estate,  committed  vari- 
ous wrongful  acts,  set  forth,  in 
relation  thereto,  imperiling  it; 
charging  misconduct  in  relation  to 
said  estate  on  the  part  of  defend- 
ant since  the  death  of  his  father, 
the  books  and  vouchers  in  relation 
to  said  estate  having  then  come 
into  his  possession ;  and  setting  up 
that  the  widow  and  children  of 
plaintiff's  testator,  to  whom  said 
testator  devised  the  income  of  his 
estate  during  his  children's  mi- 
nority, the  principal  to  be  then 
paid  to  them,  are  still  living  and 
of  full  age: 

Held,  overruling  demurrer  to 
the  complaint,  that  an  executor 
not  only  has  the  right  to  call  his 
co-executor  to  account  in  a  suit  in 
equity,  but  a  foreign  executor  may 
be  held  amenable  to  like  authority 
to  prevent  either  a  complete  or 
partial  failure  of  justice,  and  to 
maintain  and  enforce  a  trust;  de- 
fendant being  accountable  for  his 
testator's  misconduct  to  the  extent 
of  the  latter's  assets  in  his  hands. 
(Price  agt.  Brown,  ante,  511.) 

14.  The  complaint  states  a  sufficient 
cause  of  action  under  section  484 
of  the  Code.    (Id.) 

15.  The  case  not  being  one  for  a  final 
accounting,  the  widow  and  devi- 
sees of   Price  are  not  necessary 
parties,  and  if  necessary  they  may 
be  brought  in.    (Id.) 

16.  As  the  causes  of  action  stated  in 
the  complaint  all  arise  out  of  one 
transaction  —  the  alleged  breach 
of  trust  of  defendant's  testator  — 
they  have  not    been  improperly 
united.  (Id.) 

See  STREET  OPENINGS. 

Matter  of  Opening  Sixty-seventh 
Street,  ante,  264. 
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See  COSTS. 

Murphy  agt.  Tr  avers,  ante,  301. 

17.  An  administrator  may  avail  him- 
self of  the  defense  of  the  statute 
of  limitations  upon  the  hearing  of 
a  disputed  claim  before  a  referee, 
without  having  pleaded  it.    (Con- 
verse agt.  Miner,  21  Hun,  367.) 

18.  The  rendering  of  an  account  to  a 
surrogate  by  an  executor  or  ad- 
ministrator, and  the  settlement  of 
the  account  after  it  has  been  ren- 
dered,  are  separate  and  distinct 
proceedings.        (Remington    agt. 
Walker,  21  Hun,  323.) 


FEES. 

See  SHERIFF. 

Little  et  al.  agt.  Coyle  et  al. ,  ante, 
76. 

1.  Under  section  96  of  chapter  335 
of  1873  —  providing  that  no  officer 
of  the  city  of  New  York  should 
have  or  receive  to  his  own  use 
any  fees,  perquisites  or  commis- 
sions, or  any  percentages,  but  that 
every  such  officer  should  be  paid 
a  fixed  salary,  and  that  all  the 
fees,  percentages  and  commissions 
received  by  him  should  be  the 
property  of  the  city  —  it  is  no  de- 
fense to  an  action  brought  to  com- 
pel one  of  the  city  officers  to 
account  for  the  fees  received  by 
him,  that  no  salary  has  ever  been 
fixed  or  attached  to  his  office. 
(Mayor,  &e.,  agt.  Kent,  21  Hun, 
483.) 


FINDINGS  OF  LAW  AND  FACT. 

1.  In  a  case  tried  by  the  court,  a 
finding  of  fact,  without  evidence 
to  support  it,  if  excepted  to,  pre- 
sents a  question  of  law  subject  to 
review  in  this  court     (Sickles  agt. 
Flanagan,  79  N.  Y.,  224.) 

2.  To  reverse  the  conclusions  of  law 
of  a  referee,  it  must  appear  from 
the  facts  found  that  they  are  erro- 


neous.    (Collender  agt.  Phelan,  79 
N.  Y.,  366.) 

3.  To  sustain  an  exception  to  the  re- 
fusal of  a  referee  to  find  facts  as 
requested,  it  is  incumbent  upon 
the  party  to  show  that  the  mate- 
rial facts  so  requested  to  be  found 
were  established  by  uncontrovert- 
ed  evidence,   and  that  if  found 
they  would  have  affected  the  re- 
sult. (Stewart  agt.  Morss,  79  N.  Y., 
629.)     . 

4.  No  question  can  be  raised  in  this 
court  upon  a  matter  of  fact,  in  a 
case  tried  by  a  referee,  as  to  which 
no  facts  were  found  by  the  referee, 
or  requested  to  be  found.     (Id.) 


FORCIBLE  ENTRY  AND 
DETAINER. 

1.  In  proceedings  for  forcible  entry 
and  detainer  under  title  2  of  chap- 
ter 17  of  the  Code  of  Civil  Pro- 
cedure, the  main  question  for  de- 
termination is  whether  the  party 
charged  entered   by  force   upon 
one,  having  previously  a  peacea- 
ble  possession,   under    claim    of 
right,    and   whether    the    person 
whose  possession  was  invaded  has 
been  held  out  by  force.    (Kelly 
agt.  BheeJvy  et  al.,  ante,  439.) 

2.  These  provisions  do  not  cast  upon 
the  magistrate  the  burden  of  ex- 
amining and  determining  conflict- 
ing titles  to  real  estate.     (Id.) 


FOREIGN  CORPORATION. 

1.  Where  plaintiffs,  residents  of  this 
state,  have  a  cause  of  action 
against  defendants,  a  foreign  cor- 
poration, arising  upon  the  sale  and 
delivery  of  personal  property 
made  by  their  brokers,  a  service 
upon  the  president  of  such  cor- 
poration while  passing  through 
this  state  was  sufficient  to  com- 
mence a  suit,  although  his  pres- 
ence here  had  no  relation  whatever 
to  the  corporation  or  to  his  official 
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duties,  irrespective  of  the  ques- 
tion whether  or  not  the  corpora- 
tion has  property  within  the  state, 
or  whether  the  cause  of  action 
arose  therein.  (Pope  agt,  Terre 
Haute  Ca/r  Manufacturing  Co., 
ante,  419.) 


GENERAL  TERM. 

1.  This  appeal  was  taken  from  a 
judgment    dismissing    the    com- 
plaint in  this  action,  which  was 
brought  to  have  certain  railroad 
bonds,   issued   by   the   town   of 
Greenwood,     canceled     on     the 
ground  that  an  act  (ch.  638  of 
1874),   which  undertook  to  cure 
certain  irregularities  in  the  peti- 
tion for  their  issue,  was  invalid. 
Upon  the  hearing  of  the  appeal,  it 
appeared  that  the  validity  of  the 
bonds,  and  of  the  act  in  question, 
had  already  been  passed  upon  by 
the  general  term  of  the  fourth  de- 
partment, upon  an  appeal  from  an 
order,  made  in  this  action,  con- 
tinuing   a  temporary   injunction 
granted  therein,  and  that  the  judg- 
ment  below   conformed    to  this 
decision : 

Held,  that  the  former  decision 
of  the  general  term  should  be 
accepted  as  final  and  conclusive. 
(Rogers  agt  Rochester,  &c.,  R.  R. 
Co.,  21  Hun,  44.) 

2.  Under  the  Code  of  Civil  Proced- 
ure (sec.  1338),  where  an  order  of 
general  term,   reversing  a  judg- 
ment entered  upon  the  report  of 
a  referee,  does  not  state  that  it 
was  made  on  questions  of  fact,  it 
will  be  deemed  to  have  been  made 
on  questions  of  law  only.     ( Weyer 
agt.  Beach,  79  N.  T.,  409.) 

3.  A  general  term  of  the  supreme 
court  has  power  to  amend  its  rec- 
ord, after  an  appeal  to  this  court, 
by  inserting  in  an  order  of  reversal 
that  its  decision  was  made  upon 
questions  of  fact.     (Guernsey  agt. 
MiUer,80N.  T.,  181.) 


HABEAS  CORPUS. 

1.  In  a  contest  between  husband  and 
wife  for  the  custody  of  their  two 
children,  aged  five  and  six  years, 
where  there  is  no  objection  to  the 
mother  personally,   it  is  for  the 
welfare  of  the  children,  consider- 
ing their  tender  years,  that  they 
be  left  with  her.    An  inquiry  as  to 
the  father's  ill-treatment  of    his 
wife  is  pertinent  as  bearing  upon 
the    father's   right    to    take  the 
children  from  their  mother.    (In 
the  Matter  of  Pray,  ante,  194.) 

2.  One    Lampert,    while  returning 
home,  after  attending  at  the  ma- 
rine  court,   in   a  proceeding   to 
which  he  was  a  party,  was  arrest- 
ed upon  an  execution  against  his 
person,  issued  upon  a  judgment 
recovered    against    him   in    that 
court,   by  one  Faendler.     After 
he  had  given  bail  for  the  limits, 
and  been  discharged  from  custody, 
a  writ  of  Jiabeas  corpus  was  issued 
to  the  sheriff  commanding  him  to 
bring  Lampert  before  one  of  the 
justices  of  the  supreme  court,  to 
which  the  sheriff  made  a  return 
that  he  was  unable  to  obey  the 
writ,  for  the  reason  that  Lampert 
was  not  in  his  actual    custody. 
Upon    the    hearing,     at     which 
Lampert  voluntarily  appeared,  an 
order  was  made    directing   that 
Lampert   be    released   from    the 
execution,   and  discharged  from 
all    imprisonment   in   pursuance 
thereof : 

Held,  that  Lampert  was  not  at 
the  time  of  the  issuing  of  the  writ, 
imprisoned  by  the  sheriff,  nor  was 
his  bond  for  the  limits  such  a  re- 
straint by  that  officer  as  authorized 
a  resort  to  the  writ  of  habeas 
corpus. 

That  the  writ  could  not  be 
issued  to  inquke  into  a  mere  mat- 
ter of  temporary  privilege  by 
which  the  applicant  was  exempted 
from  arrest,  but  that  his  remedy 
for  a  violation  of  such  privilege 
was  by  an  ex  parte  application  to 
the  court,  before  which  he  was 
attending,  or  to  the  court  out  of 
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which  the   process   had   issued. 
(Matter  of  Lampert,  21  Hun,  154.) 


HUSBAND  AND  WIFE. 

1.  Under  section  2  of   chapter  782 
of  the  Laws  of  1876  a  wife  is  not 
a  competent  witness  against  her 
husband,   and   cannot   be   called 
against  him  by  the  people  without 
his    consent.      (The    People    agt. 
Briggs,  ante,  17.) 

2.  In   a   contest  between  husband 
and  wife  for  the  custody  of  their 
two  children,  aged  five  and  six. 
years,  where  there  is  no  objection 
to  the  mother  personally,  it  is  for 
the  welfare  of  the  children,  con- 
sidering their  tender  years,  that 
they  be  left  with  her.     An  inquiry 
as  to  the  father's  ill-treatment  of 
his  wife  is  pertinent  as  bearing 
upon  the  father's  rignt  to  take  the 
children  from  their  mother.    (In 
the  Matter  of  Pray,  ante,  194.) 


INDICTMENT. 

1.  Where  the  defendant  in  an  indict- 
ment moves  to  quash  the  indict- 
ment for  irregularity,  a  grand  juror 
may  be  examined  and  testify  to 
facts  showing  the  irregularity,  if 
it  do  not  arise  out  of  misconduct 
by  the  grand  jury.    (The  People 
agt.  Briggs,  ante,  17.) 

2.  If  an  indictment  be  improperly 
and  irregularly  found  the  defend- 
ant may,  before  plea,  move  upon 
affidavit  to  quash  it  for  such  irreg- 
ularity.    (Id.) 

3.  The  moving  affidavit  may  allege 
the  facts  constituting  the  alleged 
irregularity  upon  information  and 
belief,  if  they  should  be  within  the 
knowledge  of  the  district  attorney; 
and  if  so  alleged  they  may  be  suffi- 
cient to  call  upon  him  to  dispute 
them  if  not  correctly  set  forth  in 
the  moving  affidavit.     (Id.) 

4  If  an  indictment  be  found  or  based 
VOL.  LX         75 


wholly,  or  in  part,  upon  evidence 
clearly  incompetent  and  illegal  it 
will  be  quashed  and  the  defendant 
remanded,  that  his  case  may  be 
passed  upon  by  another  grand 
jury  upon  competent  and  proper 
evidence.  (Id.) 

5.  The  objection  that  an  indictment 
has  no  caption,  or  that  it  does  not 
show  in  what  court  it  was  pre- 
sented or  found,  cannot  be  raised 
after  a  conviction  by  a  motion  in 
arrest  of  judgment.     (Gray  agt. 
People,  31  Hun,  140.) 

6.  An    indictment    for    stealing    a 
satchel  containing  trade  dollars, 
describing  them  as  "  sixty  silver 
coins  (of  the  kind  usually  known 
as  dollars)  of  the  value  of  one 
dollar  each  "  is  sufficient.     (Miller 
agt.  People,  21  Hun,  443.) 

7.  The  supreme  court  may,  upon 
application  of  the  prosecution,  is- 
sue a  writ  of  certiorari  to  remove 
an  indictment  into  that  court  from 
the  oyer  and  terminer.   ( Jones  agt. 
I  lie  People,  79  N.  F.,45.) 

8.  As  to  whether  a  certiorari  may 
be  brought  for  that  purpose  with- 
out the  assent  and  in  spite  of  the 
authority  of  the  supreme  court, 
quaere.     (Id.) 

9.  It  is  not  necessary  to  give  notice 
of  application  for  the  writ.    (Id.) 

10.  It  is  discretionary  with  the  su- 
preme court  after  having  obtained 
jurisdiction  of  the  case  either  to 
quash  the  writ  upon  cause  shown, 
to  remand  the  case  to  the  oyer 
and  terminer,  or  to  proceed  to  its 
disposition  as  in  other  cases  pend- 
ing before  it.    (Id.) 

11.  An  indicment  charged  perjury 
in  evidence  given  by  the  accused 
on  the  trial  of  a  civil  action  before 
a  referee;  the  indictment  did  not 
allege,  in  terms,  the  commence- 
ment and  pendency  of  the  civil 
action;  it  charged  that  a  referee 
was  duly  appointed  in  an  action 
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then  pending  in  the  supreme  court 
of  this  state,  naming  the  parties : 
Held,  that  this  was  a  sufficient 
averment  to  show  that  the  court 
had  jurisdiction  of  the  parties. 
(Eighmy  agt.  People,  79  N.  T.,  547.) 

12.  The  indictment  charged  that  the 
referee  was  "  duly  and  legally  ap- 
pointed in  the  action  "  by  a  jus- 
tice of  said  court,  "by  an  order 
duly  made  *  *  *  in  said  action 
at  the  chambers  of  said  justice;" 
also,  that  the  referee  was  "  duly 
authorized  and  qualified  to  per- 
form the  duties  of  that  office."  It 
was  objected  that  the  indictment 
was  defective,  as  it  did  not  state 
that  the  order  of  reference  was 
made  by  the  court,  but  set  up  an 
ex  parte  chamber  order: 

Held,  untenable;  that  it  was  to 
be  presumed  the  justice  acted  in 
accordance  with  law,  and  as  he 
had  a  right  to  hold  special  term 
at  his  chambers,  and  as  the  ap- 
pointment was  alleged  to  have 
been  lawfully  made,  the  legiti- 
mate inference  was  that  the  order 
was  made  at  special  term.  (Id.) 

18.  It  is  not  necessary,  in  an  indict- 
ment charging  perjury  committed 
before  a  court  of  general  jurisdic- 
tion, to  set  out  all  the  facts  show- 
ing jurisdiction ;  an  averment  that 
the  court  had  sufficient  and  com- 
petent authority  to  administer  the 
oath  will  suffice.  (Id.) 

14.  Also,  held,  that  proof  of  the  en- 
try of  the  order  of  reference  was 
not  required,  the  granting  of  the 
order  gave  the  referee  jurisdic- 
tion. (Id.) 

INJUNCTION. 

See  TRADES  UHION. 

Johnston  Harvester  Company  agt. 
Meinhardt,  ante,  168. 

INSURANCE  COMPANY  (LIFE). 

1.  Where  on  a  motion  on  the  part 
of  the  receiver  of  an  insolvent 
.  insurance  company  to  confirm  the 


actuary's  report  upon  the  con- 
dition of  such  company,  it  is  ob- 
jected that  the  act  of  1869,  under 
which  the  order  appointing  the 
receiver  was  made  is  no  longer  in 
force,  but  was  repealed  or  sus- 
pended by  chapter  161  of  the 
Laws  of  1879: 

Held,  that  the  act  of  1869,  which 
provides  for  the  deposit  of  securi- 
ties with  the  superintendent  of 
insurance  for  the  benefit  of  regis- 
tered policies  and  for  their  over- 
sight and  supervision  is  in  no  wise 
changed,  altered  or  affected  by  the 
act  of  1879.  (The  People  agt.  Globe 
Mutual  Life  Insurance  Company, 
ante;  57.) 

2.  It  is  further  objected  that  the 
order  appointing  the  receiver  was 
unauthorized,  because  prelimin- 
ary to  the  action  being  taken  by 
the  attorney -general,  there  was  no 
report  to  that  officer  by  the  super- 
intendent of  insurance  that  the 
defendant  was  "in  such  a  con- 
dition as  to  render  the  issuing  of 
additional  policies  and  annuity 
bonds  by  said  company,  injurious 
to  the  public  interests : ' 

Held,  that  the  manner  of  the 
making  of  such  a  report,  whether 
it  should  be  oral  or  written,  is  not 
prescribed,  nor  is  it  made  neces- 
sary by  the  act,  that  the  fact  that 
such  a  report  had  been  made 
should  be  stated  to  the  court. 
There  would  seem  to  be  no  good 
reason  to  require  it  to  be  so  stated, 
for  after  the  proceeding  is  brought 
the  court  must  satisfy  itself  "  by 
the  allegations  and  proofs  of  the 
respective  parties  *  *  *  that 
the  assets  and  funds  of  said  com- 
pany are  not  sufficient  to  justify 
the  further  continuance  of  the 
business  of  insuring  lives,  grant- 
ing annuities  and  incurring  new 
obligations,  as  authorized  by  its 
charter,"  before  it  can  "issue  an 
order  enjoining  and  restraining 
the  said  company  from  further 
prosecution  of  its  business,  and 
*  *  *  appoint  a  receiver  of 
all  the  assets  and  credits  of  said 
company." 
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Held,  second,  that  conceding  the 
necessity  of  a  report  from  the 
superintendent  of  insurance,  the 
statute  was  in  substance  complied 
with.  The  only  possible  object 
of  this  provision  in  regard  to  the 
action  by  the  superintendent  of 
insurance  was  that  the  judgment 
of  that  officer  should  concur  in  the 
need  of  the  proceeding,  and  if 
he  does  so  concur,  there  would 
seem  to  be  no  good  reason  to 
require  it  in  advance  of  action  by 
the  attorney-general,  and  that, 
therefore,  the  report  made  before 
the  order  appointing  a  receiver 
was  sufficient. 

Held,  third,  that  this  and  every 
other  objection  should  have  been 
made  upon  the  application,  or  at 
least  to  the  order  when  it  was 
resettled  and  re-entered.  Instead 
of  objecting  the  defendant  ex- 
pressly consented  and  affirma- 
tively asked  that  the  order  which 
was  made  should  be  made,  and 
upon  its  resettlement  all  its  pro- 
visions were  made  to  conform  to 
the  criticisms  and  wishes  of  the 
defendant.  Under  such  circum- 
stances it  cannot  now  object  to 
the  validity  of  the  order,  for  both 
statute  and  constitutional  rights 
may  be  waived  by  a  party  and  by 
a  corporation,  when  it  is  a  party, 
as  well  as  by  a  natural  person. 
(Id.) 

8.  It  is  also  objected  that  the  actu- 
ary's report  should  be  sent  back 
because  such  actuary  has  not  taken 
into  account  in  making  his  report 
the  future  premiums  to  be  received 
by  the  company  upon  its  policies, 
as  required  by  section  8  of  the  act 
of  1869: 

Held,  first,  that  while  the  report 
does  not  show  a  detailed  valu- 
ation of  such  future  premiums, 
it  does  not  appear  that  they  were 
not  considered  in  reaching  the 
conclusion  of  insolvency,  for  such 
report  does  most  clearly  exhibit 
all  the  resources  of  the  defend- 
ant and  all  its  liabilities,  and 
states  that  the  latter  are  in  excess 
of  the  former  $559,271,  and  that 


"it  is  clearly  impossible  for  the 
company  to  resume  business." 
With  such  a  result  before  him 
and  the  court,  any  detailed  cal- 
culations of  future  premiums  be- 
came unnecessary  to  enable  either 
to  decide  that  the  company's  assets 
could  not  meet  its  obligations  as 
they  matured. 

Held,  second,  that  prior  to  the 
amendment  of  the  act  of  1869,  by 
the  act  of  May  5,  1880,  all  the 
special  term  could  then  do  was 
to  send  the  report  back  to  the 
actuary  for  correction;  the  statute 
gave  the  court  no  power  to  reject 
it.  While  it  is  true  that  the  act  of 
1869,  as  amended  by  that  of  May 
5,  1880,  now  requires  the  actu- 
ary's report  to  be  confirmed  by 
the  court,  whether  the  same  is 
favorable  or  unfavorable  as  to 
the  solvency  of  the  company,  yet 
the  propriety  of  rojocting  the 
actuary's  report  and  tons  prac- 
tically keeping  the  company  in 
life  through  a  receiver  must  be 
considered. 

Held,  also,  that  the  opinion  of 
the  general  term  in  People  agt. 
Atlantic  Mutual  Life  Insurance 
Company  (15  Hun,  84),  and  of 
the  court  of  appeals  in  same  case 
(77  N.  T.,  336),  are  directly  ap- 
plicable, and  that  the  report  of 
the  actuary  should  be  confirmed 
and  an  order  entered  directing 
the  conversion  of  the  defendant's 
assets  into  money  pursuant  to  sec- 
tion 8  of  chapter  902  of  the  Laws 
of  1869,  as  amended  by  section  1 
of  the  act  of  May  5, 1880.  (Id.) 

4.  A  life  insurance  corporation 
which  is  bound  by  law  to  hold  its 
property  and  funds  for  the  bene- 
fit of  the  insured,  when  it,  by  the 
deliberate  and  fraudulent  action 
of  its  officers  and  trustees,  has 
wasted  and  misappropriated  its 
entire  capital,  and  several  thou- 
sand dollars  in  addition  of  moneys 
received  from  policyholders,  it 
has,  then,  ^offended  against  not 
only  some,  but  against  all  "  the 
provisions  of  the  act  or  acts 
creating  *  *  *  such  corpora- 
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tion."  (The  People  agt.  Globe 
Mutual  Life  Insurance  Company, 
ante,  82.) 

5.  Section  430  of  the  Code  of  Pro- 
cedure expressly  declares  it  to  be 
the  duty  of  the  attorney-general, 
"  on  leave  granted  by  the  supreme 
court  or  a  judge  thereof,"  to  bring 
an  action   "for   the  purpose  of 
vacating  the  charter,  or  annulling 
the  existence    of   a  corporation, 
other  than  a  municipal,"  which 
has  thus  conducted  itself.    <(Id.) 

6.  The  power  conferred,  and  duty 
imposed,  upon  the  attorney-gene- 
ral by  this  section  of  the  Code  of 
Procedure  has  not  been  in  any 
wise  impaired  or  affected  by  the 
act  of  1853,  or  any  other  statute. 
(Jtt) 

7.  Where,  in  pursuance  of  the  pro- 
visions of  this  section,  the  attor- 
ney-general commenced  this  ac- 
tion in  the  supreme  court  by  the 
service  of  a  summons  and  com- 
plaint upon  the  defendant,  for  the 
purpose  of  enjoining  further  busi- 
ness by  it  as  a  life  insurance  com- 
pany and  to  distribute  its  assets, 
and  upon  an  order  to  show  cause, 
the  defendant  appearing    by  its 
counsel,  an  application  for  the  ap- 
pointment of  a  receiver  was  heard ; 
the  court  hearing  the  allegations 
and  proofs  of  the  respective  par- 
ties, and  the  result  of  the  applica- 
tion being  an  order  made  by  the 
court  appointing  a  receiver  of  the 
defendant.     The  counsel  for  the 
defendant  not  only  took  no  objec- 
tion  to  the  form  or  manner  of 
procedure,   but   formally   united 
with  the  attorney-general  in  the  ap- 
plication and  strenuously  argued 
and  urged  the  need  of   prompt 
action  by  the  court,  as  asked  for 
by  that  state  official : 

Held,  that  this  appearance  in  the 
action  and  consent  to  the  order 
waived  all  irregularities,  if  any 
existed,  and  foreclose  the  defend- 
ant from  all  objections,  constitu- 
tional or  otherwise.  An  artificial 
being,  as  a  natural  one,  when  sum- 


moned before  a  tribunal  having, 
by  the  law  of  the  land,  juris- 
diction of  the  subject-matter  of 
the  relief  asked,  and  which  by 
the  service  of  process  has  also 
obtained  jurisdiction  of  its  per- 
son, must  object  at  the  proper  time 
or  i>e  foreclosed  from  making  any. 
(Id.) 

8.  The  objections  made  to  the  con- 
stitutionality of  the  act  of  1869 
considered  and  held  to  be  unten- 
able: 

Held,  also,  that  the  order  ap- 
pointing the  receiver  is  valid  un- 
der the  act  of  1869.  (Id.) 

9.  The  order  entered  having  been 
held  to  be  valid  is  irrevocable  by 
consent  of  the  attorneys  for  the 
parties.     When  individuals  have 
voluntarily  placed  their  property 
in  the  hands  of  a  receiver  made 
by  the  court,  by  no  consent  of 
their's  can  he  be  removed  and  the 
trust  abrogated.    The  court  has 
assumed  a  duty  which  is  beyond 
their  control.      This   doctrine  is 
especially  applicable  to  a  proceed- 
ing against  a  life  insurance  cor- 
poration, because  the  course  of 
proceduie  is  all  defined  by  statute. 
(Id.) 

INTEREST. 

1.  Upon  a  contract  for  the  payment 
of  a  sum  certain  on  which  inter- 
est at  seven  per  cent  was  lawfully 
payable  prior  to  January  1,  1880, 
by  the  terms  of  the  contract,  the 
rate    agreed  upon    continues   as 
part  of  the  unimpairable  obliga- 
tion of  the  contract  until  judg- 
ment, notwithstanding  the  change 
in  the  statute   and   though    the 
contract    matured     before    such 
change.     (Association  for  the  Belief 
of  Aged  and  Indigent  Females  agt. 
Eagleson,  ante,  9.) 

2.  In  an  action  for  work  and  labor 
done    and     materials    furnished 
where  the  facts  as  proved  were 
that  no  time  was  fixed  under  the 
agreement  with  plaintiff  when  the 
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job  was  to  be  completed  —  that 
the  job  was  completed  and  ac- 
cepted by  the  defendant  Septem- 
ber 9,  1874 : 

Held,  that  the  bringing  of  suit 
was  sufficient  demand  and  plain- 
tiffs were  entitled  to  interest  from 
that  time  at  least.  (Case  agt. 
Oaborn,  ante,  187.) 

8.  On  the  above  facts  found  was 
any  demand  necessary  to  entitle 
the  plaintiffs  to  interest  on  the 
amount  of  the  recovery  from  the 
time  the  job  was  completed  and 
accepted  by  defendant?  Quaere. 
(Id.) 


INTERPLEADER. 

1.  The  provision  of    the  Code  of 
Civil  Procedure  (sec.  820)  for  inter- 
pleader by  order  is  a  substitute  for 
the  old  action  of  interpleader,  and 
is  governed  by  the  same  principles. 
It  appeals  to  the  equitable  discre- 
tion of  the  court.    (Pustet  et  al. 
agt.  Flannelly,  ante,  67.) 

2.  Such  an  application  ought  not  to 
be  granted  where  it  clearly  ap- 
pears on  the  face  of  the  papers 
that  the  claim  of  the  third  party 
is  frivolous  and  without  validity. 
(Id.) 

JOINDER. 

1.  A  joint  action  will  not  lie  against 
three  successive  county  treasurers 
to  recover  damages    for    alleged 
misinvestment    and    mismanage- 
ment of  trust  funds.     (Mrth  et  al, 
agt.  Roe,  ante,  432.) 

2.  They  are  not  co-trustees.     Each 
is  a  trustee  successively,  and  has 
no  control  over  the  other,  and  is 
liable    for    his    own    acts    only. 
There  could  be  no  contribution 
between  them.     (Id.) 

3.  A  cause  of  action  for  damages 
for  malicious  trespass  by  the  origi- 
nal defendants  for  the  erection 
and  continuance  of  brick  stacks, 


and  another  for  the  removal  of 
these  stacks  and  for  injunc- 
tion against  their  maintenance 
and  continuance,  are  improperly 
joined  as  against  the  successors  in 
interest  of  the  original  defend- 
ant's, who  are  made  parties  by  a 
supplemental  complaint  reviving 
the  action.  (Equitable  Life  Assur- 
ance Society  agt.  Schermerhorn, 
ante,  477.) 

4.  As  the  newly  made  parties  cannot 
be  charged  in  tort,  the  two  causes 
of  action  do  not  affect  all  the  par- 
ties to  the  action,  as  required  by 
section  484  of  the  Code.  (Id.) 

See  EXECUTORS   AND   ADMINISTRA- 
TORS. 
Price  agt.  Brown,  ante,  411. 


JOINT  AND  SEVERAL 
LIABILITY. 

1.  Where  in  an  action  for  damages 
alleged  to  arise  from  the  breach  of 
a  written  contract  to  do  advertis- 
ing, a  joint  liability  is  charged 
against  numerous  defendants, 
among  whom  are  C.,  A.  and  C., 
copartners,  and  the  latter  defend- 
ants answer  jointly,  admitting 
that  they  had  dealings  with  and 
did  advertising  for  plaintiff,  but 
aver  that  all  such  dealings  were 
several  as  to  them  and  not  joint 
with  the  other  defendants,  and 
thereupon  such  copartners  set  up 
counter-claims  in  their  answer,  to 
which  counter-claims  plaintiff  de- 
murs on  the  ground  that  all  the 
defendants  in  this  action  are  sued 
on  a  joint  liability,  that  the  said 
counter-claims  are  alleged  in  favor 
of  said  defendants  separately,  and 
that  as  between  the  said  defend- 
ants and  the  plaintiff  a  separate 
judgment  in  this  action  cannot  be 
had: 

Held,  that  a  demurrer  to  such 
an  answer  is  ill,  and  that  defend- 
ants are  entitled  to  judgment  for 
the  amount  due  under  their  coun- 
ter-claims. 

Held,  also,  that  plaintiff's  posi- 
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tion  would  have  been  well  taken 
under  the  former  common  law 
rule ;  but  that  the  Code  of  Proce- 
dure has  radically  changed  the 
former  rule,  and  that  now  under 
the  new  Code,  section  1204,  judg- 
ment may  be  given  for  or  against 
one  or  more  defendants;  that  the 
ultimate  rights  of  parties  on  the 
same  side,  as  between  themselves, 
may  be  determined,  and  a  defend- 
ant granted  any  affirmative  relief 
to  which  he  is  entitled.  (Clegg 
agt.  American  Newspaper  Union, 
ante,  498.) 


JUDGMENT. 

1.  This  action  was  commenced  in 
November,  1869,  to  foreclose  a 
mortgage,  the  plaintiff  praying 
for  a  judgment  for  any  deficiency 
that  might  arise  upon  a  sale, 
against  the  defendant  Griswold, 
the  mortgagor,  and  against  the 
defendant  Coe,  upon  an  independ- 
ent guaranty  executed  by  him. 
Coe  died  on  January  9,  1870.  On 
January  20,  the  court  directed  the 
usual  judgment  of  foreclosure  and 
sale  to  be  entered  as  of  January 
6,  1870,  nunc  pro  tune.  This 
judgment  contained  no  provision 
charging  the  defendant  Coe  with 
any  deficiency. 

Upon  a  sale,  had  in  1 877,  a  large 
deficiency  arose,  the  premises 
being  purchased  by  one  Wm.  H. 
Grant,  who  was,  upon  the  .death 
of  the  original  plaintiff,  in  1878, 
appointed  his  executor.  There- 
after, and  on  December  24,  1879, 
he,  as  such  executor,  moved  to 
amend  the  said  judgment,  nunc 
pro  tune,  as  of  January  6,  1870, 
by  inserting  therein  a  provision 
charging  the  said  Coe  with  any 
deficiency  that  might  arise  upon 
the  sale: 

Held,  that  the  court  had  no 
power  to  grant  the  motion,  as  the 
application,  though  in  form  one 
for  leave  to  amend  the  judgment, 
was  in  reality  one  for  leave  to 
enter  an  original  judgment  by 
default,  against  Coe,  some  ten 
\ 


years  after  his  death.    (Grant  agt. 
Griswold,  21  Hun,  509.) 

2.  That  even  if  the  court  had  power 
to  make  the  order,  it  erred  in  ex 
ercising  it  in  this  case  as  no  ex- 
cuse was  given  for  the  long  delay 
in  making  the  application.     (Id.) 

3.  What  must  be  shown  to  authorize 
entry  of  judgment  by  default,  in 
a  case  where  summons  has  been 
served  by  publication — Code  Civil 
Procedure,   §§    tf35,    1217.      (See 
Clark  agt.  Boreel,  21  Hun,  594.) 

4.  For  divorce  —  who  cannot  attack 
it  for  fraud  or  collusion  on  the 
part  of  the  parties  procuring  it. 
(See  Euger  agt.  Heckel,  21  Hun, 
489.) 

5.  Power  of  a  court  to  vacate.    (See 
Underwood  agt.  Sutcliffe,  21  Hun, 
357.) 

6.  A  judgment  of  the  United  States 
circuit  court,  though  docketed  in 
a  county  clerk's  office,   still  re- 
mains a  judgment  of  that  court, 
and    an    action    can  be  brought 
thereon   without    first    obtaining 
leave  from  the  court  so  to  do,  as  is 
required  by  section  71  of  the  Code 
when  an  action  is  to  be  brought 
upon  a  judgment  recovered  in  a 
court    of    this    state.     (Goodyear 
Dental  Vulcanite  Co.  agt.  Frisselle, 
22  Hun,  174.) 

7.  Where  in  a  proceeding  under  the 
general  lien  law  (chap.  402,  Laws 
of  1854,  as  amended  by  chap.  558, 
Laws  of  1869,  and  chap.  489,  Laws 
of  1873),  to  foreclose  an  alleged 
mechanic's  lien,  it  appears  that  no 
lien  ever  existed,  a  personal  judg- 
ment cannot  be  rendered  against 
the  owner  of  the  premises  upon 
an  independent  contract  between 
him  and  the  claimant.  ( ~Weyer  agt. 
Beach,  79  N.  T.,  409.) 

8.  The  proceeding  being  statutory, 
can  only  be  resorted  to  in  a  -case 
falling  within  the  statute,  i.  e., 
where  a  mechanic's   lien  exists. 
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The  power  to  render  a  personal 
judgment  is  merely  incidental  to 
the  main  purpose,  and  where  it 
appears  that  no  lien  ever  existed, 
the  whole  proceeding  falls.  (Id.) 

9.  As  to  whether,  under  said  act,  any 
personal   judgment  can   be  ren- 
dered   except    for  a    deficiency, 
quaere.    (Id.) 

10.  In  an  action  for  an  accounting, 
brought  by  the  executors  of  a  de- 
ceased partner  against  the  surviv- 
ing partner  of  a  firm,  a  judgment 
was  rendered  directing  defendant 
to  pay  over  to  a  receiver  a  speci- 
fied sum,  and  to  turn  over  to  him 
the  partnership  assets  remaining, 
out  of  which  the  receiver  was  di- 
rected to  pay  the  plaintiffs  a  sum 
stated,  and  to  divide  the  residue ; 
thereupon  a  judgment  was  dock- 
eted in  favor  of  plaintiffs,  against 
defendant,  for  the  amount  the  lat- 
ter was  required  to  pay;  on  mo- 
tion to  vacate  the  docket  in  this 
particular: 

Held,  that  it  was  not  authorized 
by  the  judgment,  and  was  prop- 
erly vacated;  that  the  docket,  if 
any  was  authorized,  should  have 
been  in  favor  of  the  receiver;  that 
it  was  not  sufficient  that  it  ap- 
peared plaintiffs  would  be  enti- 
tled to  as  large  or  a  larger  sum 
when  the  judgment  is  fully  carried 
out ;  there  was  no  personal  money 
judgment  between  the  parties,  the 
money  required  to  be  paid  the  re- 
ceiver was  partnership  money,  and 
the  demand  of  plaintiffs  was  to 
be  paid  by  the  receiver  from  firm 
assets.  (Geery  agt.  Geery,  79  N.  Y., 
565.) 

11.  To  justify  an  appellate  court  in 
rendering  f  ~ial  judgment  against 
the  respondent  upon  reversal  of  a 
judgment,  it  is  not  sufficient  that 
it  is  improbable  that  the  defeated 
party  can  succeed  upon  a  new 
trial ;  it  must  appear  that  he  cer- 
tainly   cannot.      (Guernsey    agt. 
Miller,  80  N.  Y.,  181.) 

12.  Under  the  provisions  of  the  Code 


of  Civil  Procedure  (sees.  191,  194), 
requiring  a  party,  on  appeal  from 
an  order  granting  a  new  trial,  to 
stipulate  for  judgment  against  him 
in  case  of  affirmance,  and  direct- 
ing this  court,  in  such  case,  to 
render  judgment  absolute  upon 
the  right  of  the  appellants;  also 
authorizing  such  proceedings  in 
the  court  below  upon  the  remit- 
titur  as  are  necessary  to  render 
the  judgment  effectual,  the  judg- 
ment must  be  absolute  against  the 
appellant  upon  the  whole  matter 
and  right  in  controversy  in  the 
action.  (Hiscock  agt.  Harris.  80 
N.  Y.,  402.) 

13.  Where,  therefore,  an  order,  re- 
versing a  judgment  in  favor  of 
plaintiff  and  granting  a  new  trial, 
is  affirmed  on  appeal  to  this  court, 
and  judgment  absolute  ordered, 
in  an  action  wherein  the  answer 
sets  up  a  counter-claim,  defendant 
is  entitled  to  such  judgment  upon 
the  remittitur  as  the  facts  alleged 
by  him  in  his  answer  entitle  him 
to.  (Id.) 


JURISDICTION. 

1.  The  law  is  well  settled  in  this 
country  that  courts  of  justice  in 
one  state  will,  out  of  comity,  en- 
force the  laws  of  another  state  or 
country  when,  by  such  enforce- 
ment, they  will  not  violate  their 
own  laws  or  inflict  injury  upon 
some  one  of  their  own  citizens. 
(Boblin  agt.  Long,  ante,  200.) 

2.  This  court  having  acquired  juris- 
diction of  the  person  of  the  de- 
fendant, it  possesses  full  power  to 
enforce  the  judgment  and  decree 
of  the  chancery  court  of  Canada, 
to  the  extent  of  compelling  de- 
fendant to  convey  the  lands  men- 
tioned in  the  complaint,  though 
the  same  are  situated  in  the  Prov- 
ince of  Canada  and  without  the 
jurisdiction  of  this  court.    (Id.) 

3.  Supreme  court  has  no  jurisdic- 
tion of  an  action  to  construe  a 
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will,   containing  no  trusts.    (See 
Wager  agt.  Wager,  21  Hun,  93.) 

4.  The   jurisdiction  and   power  of 
the  courts  was  not  affected  by  the 
provision  of  the  Code  of  Proced- 
ure (sec.  428),  abolishing  the  writ 
of  quo  warranto  and  proceedings 
by    information   in    the    nature 
thereof;  it  is  only  the  form  of  the 
proceedings  that  was  done  away 
with.    The  remedies  theretofore 
had  in  those  forms  may  now  be 
obtained  by  civil  action.    (People 
ex  rel.  agt.  Hatt,  80  N.  T.,  117.) 

5.  As   to   whether  the  jurisdiction 
of  the  courts  in  those  matters  can 
be  affected  by  legislation,  quaere. 
(Id.) 

6.  The  provision  of  the  charter  of 
the  city  of  New  York  of  1873  (sec. 
6,  chap.  335,  Laws  of  1873),  mak- 
ing the  board  of  aldermen  "  the 
judge  of  the  election,  returns  and 
qualifications  of  its  own  members, 
subject,  however,  to  the  review  of 
any  court  of  competent  jurisdic- 
tion," did  not  oust  the  courts  of 
jurisdiction,  or  prevent  them  from 
originating  an  inquiry  as  to  the 
right  to  that  office  (CHUKCH,  Ch. 
J.,  dissenting).    (Id.) 

7.  The  provision   simply  creates  a 
cumulative    jurisdiction,    by  the 
exercise  of  which  the  board  is  for 
the  time  constituted  a  legal  body 
and  its  acts  are  made  authorita- 
tive, leaving  to  courts  of  compe- 
tent jurisdiction  the  right  to  in- 
quire in  behalf  of  the  people,  into 
the  right  of  any  person  who,  by 
action  of  the  board,  holds  a  place 
in  it  (CHURCH,  Ch.  J.,  dissenting). 
(Id.) 

8.  The  distinction  between  the  oc- 
casions and  the  effect  of  the  use  of 
these  phrases  ,in  a  legislative  en- 
actment conferring  power  upon 
the  councils  of  municipalities  or 
other  inferior  tribunals,  and  their 
use  in  the    Constitution  of    the 
United  States  (art.  1,  sec.  5,  sub. 
1),  and  of  this  state  (art.  3,  sec.  10), 


conferring  power  upon  the  houses 
of  the  legislature  pointed  out.  (Id.) 

9.  A  general  term  of  the  supreme 
•    court  has  power  to  amend  its  rec- 
ord, after  an  appeal  to  this  court, 
by  inserting  in  an  order  of  re- 
versal that  its  decision  was  made 
upon  questions  of  fact.     (Guern- 
sey agt.  Miller,  80  N.  T.,  181.) 

10.  As  an  action  of  trespass  quaere 
clausum  fregit  is  local  in  its  char- 
acter, it  will  not  lie  in  this  state 
where  the  land  is  located  in  an- 
other state.     (Am.    Un.   Tel.    Co. 
agt.  Middleton,  80  N.  T.,  408.) 

11.  An  order  of  arrest  was  issued  in 
an  action  to  recover  damages  for 
wrongfully  and  maliciously  cut- 
ting down  and  carrying  away  cer- 
tain telegraph  poles,  with  the  wires 
and  insulators  attached    thereto, 
which  were  located  in  a  highway 
in  the  state  of  New  Jersey,  and 
formed  part  of  a  continuous  tele- 
graph line  in  operation  in  that 
state.     On  motion  to  vacate  the 
order  of  arrest,  held,  that  the  or- 
der was  not  properly  granted ;  that 
as  the  poles  were  affixed  to  the 
soil  they  were  part  of  the  realty, 
and  the  cutting  down  of  the  same 
was  a  trespass,  the  damages  for 
which  could  only  be  recovered  in 
an  action  quaere  clausum  fregit ; 
that  the  cutting  down  and  removal 
charged  was  one  continuous  trans- 
action, which  constituted  but  one 
cause  of  action,  which  could  not 
be  divided,  and  which  was  local ; 
also,  that  the  objection  as  to  juris- 
diction could  be  taken  on  such  a 
motion ;  as,  if  the  order  of  arrest 
was  granted  without    authority, 
defendant  was  entitled  to  have  it 
vacated,  and  was   not   bound  to 
raise  the  question  by  answer  or 
demurrer.     (Id.) 

12.  As  to  whether  the  lapse  of  the 
thirty  days  limited  for  service  of 
summons,  after  the  issuing  of  an 
attachment,  ousts  the  court  of  ju- 
risdiction and  abates  the  action  or 
merely    avoids   the    attachment, 


NEW  YORK  PRACTICE  REPORTS. 


G01 


Digest. 


quaere.     (Mqjarrieta  agt.  Saenz,  80 
N.  T.,  547.) 

13.  A  plaintiff  after  having  obtained 
one  attachment  and  order  of  pub- 
lication, may  abandon  them  and 
take  out  a   new  attachment  and 
order,  provided  this  is  not  done 
for  the  purpose  of  vexation.    (Id.) 

14.  It  does  not  affect  the  jurisdiction 
of  the  court  in  granting  the  second 
attachment,  that  the  same  affida- 
vit was  used  which  was  used  in 
obtaining  the  first.     (Id.) 

15.  It  seems,  that  it  is  proper  thus  to 
use  the  affidavit  a  second  time,  but 
if  not  it  is  a  mere  matter  of  prac- 
tice, a  departure  from  which  by 
the  court  does  not  deprive  it  of 
jurisdiction.    (Id.) 

16.  It  seems,  also,  that  the  omission 
upon  the   second   application   to 
comply  with  this  rule  (25)  requir- 
ing that  the  affidavit  upon  an  ex 
parte     application      shall      state 
whether  a  previous  application  has 
been  made,  does  not  affect  the  ju- 
risdiction ;  it  is  a  mere  irregularity, 
and  if  not  regarded  by  the  court 
below  will  not  be  regarded  here. 
(Id.) 

17.  When  jurisdiction  of  court  of 
another  state  will  be  presumed. 
(See  P.  P.   G.  Co.  agt.  Wheelock,  80 
2f.  T.,  278.) 

18.  General  term  of  supreme  court 
has  no  power  to  vacate  judgment 
as    to    costs,     which    has    been 
affirmed  by  this   court,   at  least 
when  no  new  facts  are  presented. 
(See  Sheridan  agt.  Andrews  [Mem.  ], 
80  N.  T.,  648.) 


JUROR. 

1.  In  this  action,  brought  by  the 
plaintiff  upon  a  policy  of  insur- 
ance issued  by  the  defendant  to 
her  upon  the  life  of  her  husband, 
one  of  the  defenses  was  that  the 
husband  had  committed  suicide, 


and  thereby  avoided  the  policy. 
When  the  case  was  brought  on 
for  trial,  several  of  the  jurors 
stated,  on  being  examined  by  the 
defendant's  counsel,  that  they 
should  consider  the  fact  that  a 
man  had  committed  suicide  as 
some  evidence  of  insanity;  some 
stating  that  they  should  so  con- 
sider it  in  some  cases,  and  all  stat- 
ing that  they  should  require  other 
and  additional  evidence  to  estab- 
lish it: 

Held,  that  the  jurors  were  com- 
petent, and  that  a  challenge  inter- 
posed by  the  defendant's  counsel 
was  properly  overruled.  (Haga- 
dorn  agt.  Conn.  Hut.  Life  Ins.  Co., 
22  Hun,  247.) 


JUSTICE  OF  SUPREME  COURT. 

1.  Cannot  act  as  referee  —  Constitu- 
tion, article  6,  section  25.  (See 
Countryman  agt.  Norton,  21  Hun, 
17.) 

LIEN. 

1.  Semble,  that  under  section  66  of 
the  Code  of  Civil  Procedure,  as 
amended  in  1879,  the  attorney  for 
a  defendant,  in  whose  favor  a 
judgment  for  costs  has  been  en^ 
tered  upon  the  dismissal  of  the 
complaint,  acquires  a  lien  thereon 
for  his  compensation,  which  is 
superior  to  the  right  of  the  plain- 
tiff to  set  off  a  prior  judgment  in 
his  favor,  whether  he  seek  to  en- 
force such  right  upon  a  motion  or 
by  an  action.  (Ennis  agt.  Curry, 
22  Hun,  584.) 

See  ATTORNEY. 

McCabe  agt.  Fogg,  ante,  488.) 


MANDAMUS. 

1    In  what  cases  the  writ  should  not 
'  issue.    (See  People  ex  rel.  Coppers 
agt.  Trustees,  21  Hun,  184.) 
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MARRIED  WOMAN. 

1.  Where  the  complaint  alleged  that 
the  defendants  executed  a  bond 
to  the  plaintiff  for  $7,500,  guaran- 
teeing the  payment  of  all  indebted- 
ness that  might  be  incurred  by  one 
H.  L.  Wilcox  to  the  plaintiff,  and 
that  defendant  F.  in  said  bond  ex- 
pressly charged  her  separate  estate 
with  the  payment;  then  set  out 
breaches   of   the   bond   and    de- 
manded judgment.     F.,  the  def- 
endant, set  up  by  answer  "that  at 
the  time  of  the  making  of  said 
bond  she  was,  and  still  is,  a  mar- 
ried woman,  and  has  had  no  sepa- 
rate estate  and  has  carried  on  no 
separate  trade  or  business :  " 

Held,  that  the  complaint  should 
be  dismissed  as  to  defendant  F. 
If  she  had  no  separate  estate  at 
the  time  of  the  execution  of  the 
bond,  she  was  not  competent  to 
enter  into  the  contract  which  the 
bond  contains.  (Wilson  Sewing 
Machine  Company  agt.  Futter,  ante, 
480.) 

2.  A  married  woman  cannot  give 
herself  a  legal  capacity  to  contract 
by  falsely  representing  that  she 
has  such  capacity.     (Id.) 

3.  In  an  action  to  foreclose  a  mort- 
gage upon  real  property,  the  wife 
of  the  owner  of  the  equity  of  re- 
demption may,  under  section  450 
of  the  Code  of  Civil  Procedure, 
appear  and  defend,  by  her  own  at- 
torney, as  though  she  were  single. 
(Janinski  agt.  Heidelbery,  21  Run, 
439.) 

MARRIAGE. 

1.  In  1875,  Judgment  of  divorce  was 
obtained  in  this  court  against  the 
defendant  by  his  wife  Ellen  for  his 
adultery,  and  by  the  terms  of  the 
judgment  the  defendant  was  pro- 
hibited from  marrying  again  until 
Ellen   should   be   actually  dead. 
(Kerrison  agt.  Kerrison,  ante,  51.) 

2.  In  1875,  Ellen  being  still  living, 
the  parties  to  this  action,  for  the 


purpose  of  evading  the  prohibi- 
tion contained  in  such  decree, 
went  to  the  state  of  New  Jersey 
and  were  there  married,  intending 
to  and  in  fact  returning  soon  there- 
after to  this  state,  where  the  de- 
fendant was  at  the  time  a  domi- 
ciled resident,  and  where  the 
plaintiff  also  resided.  At  the  time 
this  action  (which  was  brought  to 
declare  the  marriage  void)  was  be- 
gun, the  defendant  was,  and  now 
is,  a  British  subject  and  a  resident 
of  Canada,  the  summons  being 
served  by  publication.  The  de- 
fendant appears  and  answers,  but 
in  his  answer  denies  the  jurisdic- 
tion of  the  court  in  the  premises: 

Held,  that  it  is  an  open  ques- 
tion whether  legislation  upon  the 
subject  since  the  adjudications 
holding  such  marriage  to  be  void, 
has  given  such  a  legislative  inter- 
pretation to  the  old  statute,  that  a 
prohibition  against  a  subsequent 
marriage  was  intended  only  as  a 
punishment  of  the  offending  party. 

Held,  also,  that  if  the  marriage 
of  the  parties  was  illegal,  the  plain- 
tiff is  not  in  position  to  ask  to  be 
relieved  from  its  bond.  The  facts 
as  stated,  being  fully  borne  out  by 
the .  proofs,  render  it  extremely 
improper  for  the  courts  to  afford 
the  plaintiff  any  relief.  The  law 
does  not  interfere  between  those 
who  are  equally  in  the  wrong. 
(Id.) 

3.  The  case  of  Marshall  agt.  Marshall 
(2  Hun,  238)  criticised  and  not 
followed.    (Id.) 

4.  The  right  of  a  defendant  in  a  di- 
vorce suit,  the  judgment  in  which 
prohibited    him    from    marrying 
again,  to  make  application  under 
section  49  of  the  Laws  of  1879,  for 
a  modification  of  such  judgment, 
is  saved  by  the  repealing  act  of 
1880;  and  section  1761  of  the  Code 
of  Civil  Procedure,  containing  the 
disqualification  upon  re-marriage 
never  became  operative  law,  ex- 
cept as  modified  by  said  repeal- 
ing act.     (Peck  agt.   Peck,  ante, 
206.'* 


NEW  YORK  PRACTICE  REPORTS. 


603 


Digest. 


5.  Where  a  person  from  whom  a 
former  wife  obtained  a  decree  of 
divorce  in  this  state,  in  which  de- 
cree he  was  forbidden  to  marry 
again  during  her  lif  etime,  goes  to 
another  state  for  the  purpose  of 
evading  the  law,  and  there,  the 
first  wife  being  still  alive,  con- 
tracts a  second  marriage,  immedi- 
ately thereafter  returns  to  this 
state: 

Held,  that  although  it  be  true 
that  such  marriage  is  to  be  judged 
by  the  lex  loci  cont/ractus,  the  pre- 
liminary question  of  the  capability 
of  the  party  to  contract  a  second 
marriage  is  presented  when  such 
party  appeals  to  a  tribunal  of  this 
state,  and  that  capability  is  to  be 
determined  by  the  law,  not  of 
Pennsylvania  but  of  New  York; 
and  as  by  the  laws  of  the  latter 
state  he  was  absolutely  forbidden 
to  contract  it,  such  second  mar- 
riage was  void  (see  Kerrison  agt. 
Kerrison,  ante,  21).  (Thorp  agt. 
Thorp,  ante,  295.) 


MARINE  COURT. 

1.  An  attendant  of  the  marine  court 
of  the  city  of  New  York  holds  an 
"office"  within  the  meaning  of 
that  term,  as  used  in  section  8  of 
chapter  882  of  1870,  prohibiting 
any  increase  in  the  salaries  "of 
persons  then  in  office,    or   their 
successors."    (Moser  agt.  Mayor, 
21  Hun,  168.) 

2.  Where,  upon  the  trial  of  an  ac- 
tion brought  by  one  claiming  to 
have  been  appointed  an  attendant 
upon  the  marine  court,  under  a 
particular    act,    to    recover    the 
salary  attached  to  such  office,  his 
attention  is  specifically  called  to 
the  fact  that  he  has  failed  to  prove 
an    appointment    thereunder,   he 
cannot,   upon  the  hearing  of  an 
appeal  taken  by  the  defendant, 
from  a  judgment  rendered  against 
it,    introduce    documentary    evi- 
dence to  prove  that  in  fact  he  was 
appointed  thereunder.    (Id.) 


3.  Appeal  from  an  order  of,  grant- 
ing a  new  trial,  to  the  common 
pleas  —  the    stipulation    required 
by  chapter  545  of  1874  must  be 
given    upon    it  —  power   of    the 
appellate  court  when  the  stipula- 
tion is  not  given.     (See  People  ex 
rel.   Salke  agt.    Talcott,   21  Hun, 
591.) 

4.  The  provision  of  the  act  of  1874, 
in  reference  to  the  marine  court 
of  the  city  of  New  York  (sec.  9, 
chap.  545,  Laws  of  1874),  which 
requires  that  a  notice  of  appeal 
from  an  order  of  the  general  term 
of  said  marine  court  to  the  court 
of    common  .pleas,    reversing    a 
judgment   and    granting    a    new 
trial,  shall  "contain  an  assent,  on 
the  part  of  the  appellant,  that  if 
the  order  be  affirmed,  judgment 
absolute  shall  be  entered  against 
him,"  etc.,  was  not  repealed  or 
abrogated  by  the  provision  of  the 
act  of  1875  (chap.   479,  Laws  of 
\  875),  in  reference  to  said  marine 
court,    which    regulates    appeals 
from  the  general  terms  thereof. 
(Gordon  agt.  Hartman,  79  N.  T., 
221.) 

5.  Where  the  common  pleas  affirms 
the    order    appealed    from,    and 
gives  judgment  absolute  on  the 
stipulation  against  the  appellant, 
the  judgment  is  final;  and  no  ap- 
peal therefrom  lies  to  this  court. 
(Id.) 


MASTER  AND  SERVANT. 

1.  Damages  in  an  action  for  wrong- 
ful discharge  from  employment 
are  recoverable  up  to  the  time  of 
trial  (Limiting  Tales  agt.  Hazen, 
57  How.  Pr.,  516).  (Everson  agt. 
Powers,  ante,  166.) 


MORTGAGE. 

1.  The  mortgage  in  suit,  which  con- 
tains no  covenant  to  pay  taxes, 
was  executed  by  defendant  Doell- 
ner  in  1872.  He  sold  the  premises 
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•  in  1878,  to  defendant  Guggen- 
heimer,  who  assumed  payment  of 
the  mortgage.  In  1874,  Guggen- 
heimer  sold  the  property  subject 
to  the  mortgage.  The  judgment 
of  foreclosure  permittee  the  pur- 
chaser to  retain  out  of  the  pur- 
chase money  the  amount  of  all 
taxes  and  assessments  which,  at 
the  time  of  the  sale,  were  a  lien 
on  the  premises,  and  $578  were 
deducted  to  discharge  taxes  due 
upon  the  premises  for  1877  and 
1878: 

Held,  that  a  motion  by  Guggen- 
heimer  to  deduct  the  $578  from 
the  judgment  against  him  for 
deficiency,  comes  too  late  after 
sale  under  the  decree;  and  that 
at  any  rate  Guggenheimer  was 
liable  for  the  deficiency  after  de- 
ducting such  taxes  from  the  pur- 
chaser's bid.  (Fteishhauer  agt. 
DoeUner,  ante,  438.) 

See  PRINCIPAL  AND  AGENT. 

R&A  agt.  Smith  et  al. ,  ante,  13, 157. 


MORTGAGE  FORECLOSURE. 

1.  Where,  in  a  foreclosure  suit,  a 
motion  was  made  by  plaintiff  for 
judgment  based  upon  an  affidavit 
of  regularity  under  Rule  63,  where 
all  the  parties  were  in  default  ex- 
cept an  infant  who  had  appeared 
and  interposed  an  answer: 

Held,  that  as  the  third  defense 
contained  in  the  answer  of  the 
infant  by  his  guardian  ad  litem 
raises  a  material  issue,  namely, 
the  amount  unpaid  on  the  mort- 
gage held  by  the  plaintiff,  the 
motion  being  based  solely  upon 
Rule  63,  must  be  denied.  (Jackson 
agt.  Eeon,  ante,  103.) 

See  PARTIES. 

Hebron  Society  agt.  Schoen,  ante, 
185. 

MOTIONS  AND  ORDERS. 

1.  The  decision  of  a  judge  in  settling 
interrogatories  to  be  attached  to  a 
commission  is  an  order  (Code,  sec. 


767);  if  it  disallows  a  pertinent 
question,  it  affects  a  substantial 
right ;  and  is  therefore  appealable 
(Code,  sees.  1347,  1348).  (UKne&gt. 
N.  T.  C.  and  H.  R.  R.  R.  Co.,  19 
N.  T.,  175.) 

2.  An  appeal  does  not  lie  from  an 
order  annexing  an  improper  ques- 
tion to  a  commission;   it  affects 
no  substantial  right,  as  the  party 
may  raise  the  objection  on  trial 
(Code,  sec.  911).     (Id.) 

3.  Under  the  Code  of  Civil  Proced- 
ure, (sec.  1338),  where  an  order  of 
general  term,   reversing  a  judg- 
ment entered  upon  the  report  of  a 
referee,  does  not  state  that  it  was 
made  on  questions  of  fact,  it  will 
be  deemed  to  have  been  made  on 
questions  of  law  only.  ( Weyer  agt. 
Beach,  79  N.  T.,  409.) 

4.  An  order  punishing  for  contempt, 
in  violating  an  injunction,  can  only 
be  reviewed,  upon  the  merits  or 
for  alleged  legal  error,  on  appeal 
from  the  order.      (Watrcms  agt. 
Kearney,  79  N.  F.,496.) 

5.  It  is  within  the  discretion  of  the 
court  whether  to  open  or  vacate 
the  order  on  motion,  and  the  exer- 
cise of  this  discretion  cannot  be 
reviewed  here.     (Id.) 

6.  An  order  punishing  defendants 
for  contempt  was  granted  by  de- 
fault.   On  motion  to  vacate  the 
order,  it  was  alleged  in  the  mov- 
ing papers  that  the  attorneys  who 
appeared  for  the  defendants  in  the 
proceedings    had    no    authority. 
The  attorney  who  appeared   on 
return  of  the  attachment  made  af- 
fidavit that  he  was   authorized; 
the  defendants  were  also  person- 
ally present;   the  same  attorney 
appeared   before  the  referee,   to 
whom  it  was    referred    to  take 
proofs.  Notice  of  motion  for  final 
order  was  served  on,  and  service 
admitted  by,  attorneys  who  had 
appeared    for  defendants  in  the 
action,  and  who  had  also  admitted 
service  of  the  referee's  report- 
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Held,  that  as  the  attorneys  thus 
undertook  to  represent  defend- 
ants, the  mere  allegation  of  want 
of  authority  so  to  do  did  not 
invalidate  the  order.  (Id.) 

7.  The  provision  of  the  Code  of  Civil 
Procedure  (sec.  1342).  in  reference 
to  appeals  to  the  supreme  court 
from  orders  of  a  county  court, 
confines  the  appellate  jurisdiction 
to  orders  in  actions  originating  in 
the  county  court.     (Andrews  agt. 
Long,  79  N.  T.,  573.) 

8.  Accordingly,  held,  that  an  order 
of  county  court,  dismissing  an  ap- 
peal from  a  judgment  of  a  justice 
of  the  peace,  was  not  appealable 
to  the  supreme  court.    (Id.) 

9.  A  supplemental  complaint  should 
not  be  allowed  upon  an  ex  parte 
application.      (Fleischmann    agt. 
Sennet,  79^.  T.,  579.) 

10.  Notwithstanding  the  mandatory 
language  of  the  Code  of  Civil  Pro- 
cedure (sec.  544),  it  is  the  duty  of 
the  court,  upon  the  application, 
to  consider  all  the  circumstances, 
and  to  grant  or  refuse  it,  as  may 
be  just  and  proper  in  the  particu- 
lar case;  such  application,  there- 
fore, should  be  upon  notice,  so 
that  both  parties  may  be  heard. 
(Id.) 

11.  Where  an  order  of  special  term, 
vacating  an  assessment  for  a  local 
improvement,  is  reversed  by  the 
general  term  on  the  ground  that 
the  assessment  should  be  reduced, 
not  vacated,  and  the  case  is  remit- 
ted to  the  special  term,  that  the 
assessment  may  be  modified   in 
conformity  with  the  principles  laid 
down  by  the  general  term,   the 
order  of  general  term  is  not  a  final 
order;  and  so  is  not  reviewable 
here.     (In  re  Pet.  Auchmuty,  79 
N.  Y.,  622.) 

12.  After  plaintiff  had  been  partially 
examined  as  a  witness  on  trial  be- 
fore a  referee,  the   hearing  was 
adjourned,  and  was  set  down  for 


two  successive  days.  The  referee 
upon  the  first  day  informed  the 
attorney  for  the  parties  that  the 
case  would  not  be  proceeded  with 
that  day,  but  would  be  the  next. 
•He  was  advised  by  defendant's  at- 
torney that  he  could  not  attend  the 
next  day;  he  did  not  appear,  and 
the  case  was  proceeded  with  on  the 
second  day.  Several  witnesses 
being  examined  for  plaintiff  with- 
out any  one  appearing  for  defend- 
ant. A  motion  was  made  on  be- 
half of  defendants  at  special  term 
to  strike  out  the  evidence  so  given, 
which  was  denied.  A  similar 
motion  was  thereafter  made  before 
the  referee  upon  a  subsequent 
hearing: 

Held,  that  the  motion  was  prop- 
erly denied.  (Comins  agt.  Etetfield, 
8QN.  T.,261.) 

13.  Also,  held,  that  the  claim  of  a 
mistrial  because  of  the  proceeding 
of  the  referee  without  an  adjourn- 
ment was  a  question  of  irregu- 
larity disposed  of  on  the  motion, 
and  not  reviewable  on  appeal  from 
the  judgment.     (Id.) 

14.  Also,  held,  that  an  order  of  special 
term  denying  a  motion  to  set  aside 
the  referee's  report  and  the  judg- 
ment thereon,  and  to  vacate  the 
order  of  reference  because  of  ir- 
regularity in  the  proceedings  be- 
fore the  referee,  was  not  review- 
able  here;  that  it  was  a  matter 
addressed  to  the  discretion  of  that 
court.    (Id.) 

15.  Where  feigned  issues  in  an  ac- 
tion are  tried  by  a  jury,  and  the 
judge  presiding  at  the  trial  neither 
entertains  a  motion  for  a  new  trial 
nor  directs  exceptions  taken  at 
the  trial  to  be  heard  at  the  general 
term,  a  motion  for  a  new  trial  can 
only  be  made  under  the  Code  of 
Civil  Procedure  (sec.  1003)  at  the 
special  term,   where  the  motion 
for  final  judgment  is  made,  and 
before  such  judgment.     (Chapin 
agt.  Thompson,  SON.  Y.,  275.) 

16.  The  provision  of  said  Code  (sec. 
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1005)  providing  for  a  motion  for  a 
new  trial  after  judgment,  has  ref- 
erence to  a  new  trial  of  the  action 
itself,  not  to  a  new  trial  upon  the 
feigned  issues  which  may  have 
been  awarded  therein.  (Id.)  • 


NEGLIGENCE. 

1.  A  parent  is  not  liable  for  the 
trespasses  or  negligence  of  an  in- 
fant child.  (ScMossberg  agt.  Lahr, 
ante,  450.) 


NEW  TRIAL. 

1.  A  motion  for  a  new  trial  on  the 
ground  of  surprise  cannot  be  made 
upon  the  minutes  of  the  justice 
before  whom  the  action  was  tried. 
(Argatt  agt.  Jacobs,  21  Hun,  114.) 

2.  Appeal  to  the  common  pleas  from 
an   order   of   the   marine    court 
granting  a  new  trial  —  the  stipula- 
tion required  by  chapter  545  of 
1874,   must  be  given  upon  it — 
power  of  the  appellate  court  when 
the  stipulation  is  not  given.     (See 
People  ex  rel.  Salke  agt.    Talcott, 
21  Hun,  591.) 

3.  Code  of  Civil  Procedure,  section 
999  —  upon  what  grounds  a  mo- 
tion for  a  new  trial  on  the  minutes 
of  the  judge  may  be  made.     (See 
Robson  agt.  New  York  Central,  &c., 
R.  R.  Co.,  21  Hun,  387.) 

4.  An  application  for  a  new  trial, 
under  the  statute,  in  an  action  of 
ejectment,   was  made  on  behalf 
of    defendant  and  one  L.,  who 
claimed  to  have  derived  his  inter- 
est from  B.,  who,  it  was  alleged, 
was  the  landlord  under  whom  de- 
fendant was  in  possession.     The 
right  of  L.  was  expressly  contro- 
verted by  the  opposing  affidavits, 
and  it  was  also  shown  that  when 
the  action  was  ready  for  trial  de- 
fendant withdrew  his  answer,  and 
judgment  was  entered  by  his  con- 
sent in  open  court.    The  applica- 
tion was  made  by  an  attorney  who 


was  not  the  attorney  of  record  of 
defendant,  and  who  had  not  been 
substituted  in  place  of  the  orig- 
inal attorney.  The  application  was 
denied  with  leave  to  renew : 

Held,  that  as  it  was  at  least  very 
uncertain  what  were  the  facts,  and 
whether  a  case  was  made  out 
within  the  statute  (2  R.  8.,  309, 
sees.  36,  37,  as  amended  by  chap.  485, 
Laws  of  1862),  and  as  the  moving 
parties  had  not  availed  themselves 
of  the  permission  given  to  supply 
the  defects,  the  order  should  be 
affirmed.  (Soda  agt.  O'Connor,  79 
N.  T.,  260.) 

5.  This  court  can  only  review  judg- 
ments and  grant  new   trials  for 
errors  of    law,   and  such  errors 

.  must'be  pointed  out  by  exceptions 
taken  at  a  proper  time.  (Standard 
Oil  Co.  agt.  Amazon  Ins.  Co.,  79 
N.  T.,  506.) 

6.  Where,   therefore,   it  is  alleged 
that  a  verdict  is  perverse,  exces- 
sive in  amount,  and  contrary  to 
the    law  and   the   evidence,   the 
judgment  entered  thereon  cannot 
be  reviewed  here  without  an  ex- 
ception.   (Id.) 

7.  This  rule  has  not  been  changed 
by  the  provision  of  the  Code  of 
Civil  Procedure  (sec.  999),  in  refer- 
ence to  the  granting  of  a  new  trial 
by  the  judge  presiding  at  the  trial. 
(Id.) 

8.  For  such  errors,  it  seems,  the  gen- 
eral term  has  power  to  grant  a 
new  trial  in  its  discretion,  although 
no  exceptions  were  taken  on  the 
trial.     (Id.)    • 

9.  Where  feigned  issues   in  an  ac- 
tion are  tried  by  a  jury,  and  the 
judge  presiding  at  the  trial  neither 
entertains  a  motion  for  a  new  trial 
nor  directs  exceptions  taken  at  the 
trial  to  be  heard  at  the  general 
term,  a  motion  for  a  new  trial  can 
only  be  made  under  the  Code  of 
Civil  Procedure  (sec.  1003)  at  the 
special  term,  where  the  motion  for 
final  judgment  is  made,  and  be- 
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fore  such  judgment.    (Chapin  agt. 
Zhompson,  80  N.  T.,  275.) 

10.  The  provision  of  said  Code  (sec. 
1005)  providing  for  a  motion  for  a 
new  trial  after  judgment,  has 
reference  to  new  trial  of  the  action 
itself,  not  to  a  new  trial  upon  the 
feigned  issues  which  may  have 
been  awarded  therein.  (Id.) 


NEW  YORK  (CITY  OF). 

1.  The  return  of  the  respondents, 
the  commissioners  of  public  parks, 
to  the  writs  of  certiorari,  shows 
that  they  discharged  the  relators, 
who  were  clerks  in  the  depart- 
ment of  parks,  from  tile  public 
service,  because  the  appropriation 
for  the  maintenance  of  the  park 
department,  for  the  year  in  which 
tke  relators  were  severally  dis- 
charged, had  been  reduced  by  the 
board  of  apportionment  below 
the  appropriation  for  the  previous 
year,  which  necessitated  the  reduc- 
tion of  expenses  and  the  removal: 
Held,  that  the  terms  of  chapter 
335,  section  28,  of  the  laws  of  1873, 
which  prohibits  the  removal  of  a 
clerk  until  he  has  been  informed  of 
the  cause  of  his  proposed  removal, 
and  an  opportunity  has  been  of- 
fered him  for  making  an  explana- 
tion does  not  apply.  That  notice 
and  an  opportunity  to  explain  ap- 
plies to  cases  where  the  removal  is 
proposed  to  be  made  for  cause  per- 
sonal to  the  party,  or  when  it  is 
sought  arbitrarily  and  without  ad- 
equate reason,  to  substitute  another 
person  in  the  place  of  one  pro- 
posed to  be  removed.  (The  Peo- 
ple ex  rel.  Evans  agt.  Board  of  Com- 
missioners of  Public  Parks,  ante, 
130.) 

2.  The  College  of  the  City  of  New 
York  is  a  distinct  corporation  hav- 
ing no  dependence  on  the  city. 
(The  People  ex  rel.  Burnet  agt. 
Jackson,  ante,  330.) 

8.  The  finance  department  of  the 


city  is  merely  the  custodian  of  the 
funds  raised  by  taxation  for  the 
college.  (Id.) 

4.  The  vouchers  of  the  college  trus- 
tees are  conclusive  on  the  finance 
department.    (Id.) 

5.  Mandamus  will    lie  against    the 
comptroller  to  compel  the  audit 
of  such  vouchers.     (Id.) 

6.  The  relatpr,  a  policeman,  having 
been  convicted  by  the  police  board 
upon  a  charge  of  receiving  sums 
of    money  on  several    occasions 
from  the  keepers  of  a  house  of 
prostitution  as  an  inducement  for 
allowing  certain  privileges,  was 
dismissed  from  the  force : 

Held,  that  under  the  law  of  1873, 
giving  the  board  power  to  dismiss 
any  member  on  his  conviction  of 
a  legal  offense  or  neglect  of  duty, 
or  any  conduct  injurious  to  the 
public  welfare,  or  immoral  con- 
duct or  conduct  unbecoming  an 
officer,  though  the  relator  could 
have  been  convicted  and  punished 
for  the  offense,  yet  it  was  not 
necessary  to  await  a  conviction  in 
a  court  of  criminal  jurisdiction 
before  instituting  the  inquiry. 
(Ihe  People  ex  rel.  Murphy  agt. 
French  et  al.,  ante,  377.) 

7.  There  being  evidence  to  uphold 
the  judgment  of  the  board,  and  no 
rule  of  law  having  been  violated, 
the  judgment  should  not  be  dis- 
turbed.   (Id.) 

8.  The  effect  of  the  act  of  1872,  vest- 
ing in  the  judges  of  the  supreme 
court  the  power  to  appoint  attend- 
ants (Laws   of    1872,   chap.   438) 
though  it  took  effect  immediately, 
did  not  so  operate  as  to  terminate 
the  existing  office,  or  impair  its 
functions,  or  remove  Incumbents ; 
it  transferred  the  power  of    ap- 
pointment   from    one    officer    to 
another  body  of  officers;  but  the 
omission  of  the  latter  to  use  their 
authority  could  not  be  construed 
into  a  removal  of  the  existing  offi 
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cers,  although  a  new  appointment 
by  the  judges  of  another  person 
to  the  same  office  would  neces- 
sarily have  that  effect.  (Blunt 
agt.  The  Mayor,  ante,  482.) 

9.  The  officer  ad  interim  would  be 
entitled  to  compensation  if  he  had 
rendered  the  services  (The  case  of 
Genet  agt.  The  Mayor,  76  N.T., 
625,  not  in  conflict).  (Id.) 


NEW    YORK    STOCK    EX- 
CHANGE. 

1.  A  seat  in  the  New  York  Stock  Ex- 
change is  property  that  may  be 
applied  toward  satisfaction  of  a 

gidgment  against  its  owner.     Per 
EACH,  J.  (VAN  BRUNT,  J.,  dis- 
senting).   ( Grocers'  Bank  agt.  Mur- 
phy, ante,  436.) 


OFFICE  AND  OFFICER 

1.  At  a  general  election  held  in  and 
for  Sullivan  county,  the  relator 
and  the  defendant  were  the  two 
and  only  two  candidates  to  be 
voted  for  in  that  county  for  the 
office  of  county  judge.  The  whole 
number  of  votes  cast  was  6,179 ;  of 
which  defendant  received  3,211 
and  the  relator  received  2,947. 
The  certificate  of  election  was 
given  to  the  defendant  by  the 
board  of  county  canvassers,  and 
on  January  1,  1879,  he  took  pos- 
session of  the  office,  having  first 
taken  the  oath  required  by  the 
Constitution  and  filed  the  neces- 
sary bond.  The  term  of  office 
was  six  years,  and  the  salary  as 
fixed  by  law  Vas  $2,500  per  an- 
num. The  defendant  after  he 
became  a  candidate  for  the  office, 
and  during  the  whole  canvass, 
down  to  the  day  of  election,  pub- 
lished and  circulated  throughout 
the  county  a  promise  addressed  to 
the  electors  to  this  effect:  "  That 
if  elected  to  the  office  of  county 
judge  I  will  pledge  myself  to  take 
only  $1,200  a  year  for  my  serv- 


ices; that  I  will  pay  out  of  my 
own  pocket  the  coal  necessary  to 
heat  my  law  office ;  that  I  will  pay 
for  all  stationery  and  letter  heads, 
and  will  see  that  persons  needing 
blanks  pay  for  them  themselves, 
and  if  a  member  of  assembly  can 
be  elected  who  will  have  the  law 
amended  reducing  the  salary  to 
$1,200,  I  will  guarantee  to  waive 
all  constitutional  objections  and 
never  question  its  validity:" 

Held,  that  this  was  sufficient  to 
invalidate  the  defendant's  right  to 
the  office  he  now  holds.  (People 
ex.  rel.  Bush  agt.  Thornton,  ante, 
457.) 

2.  The  promises  and  pledges  of  tho 
defendant  were  made  to  the  tax- 
payeVs  and  electors  generally,  and 
were  of  a  character,  within  the  fair 
spirit  and  meaning  of  the  acts, 
impliedly  prohibited  by  article  12, 
Constitution  of  this  state.    (Id.) 

3.  It    is  not  necessary  that    there 
should  be  evidence  from  any  wit- 
ness who  voted  at  the  election  for 
defendant,  that  he  did  so  in  con- 
sequence   of    such    pledges    and 
promises.     The  illegal  promises  to 
induce  votes  having  been  affirma- 
tively shown  to  have  been  made 
to  every  elector,  more  particularly 
to  every  taxpaying   elector,   the 
onus  of  showing  the  numbers  of 
votes  that  were  influenced  thereby, 
should  devolve  upon  the  defend- 
ant, and  it  should  devolve  upon 
him  to  show  the  number  of  votes 
uninfluenced  by  such  promises  he 
did  actually  receive.     (Id.) 

4.  An  offer  of  a  bribe  is  criminal, 
and  this  is  so  whether  the  offer  is 
accepted  or  not.     It  disfranchises 
the  party  making  the  offer  as  well 
as  the  party  influenced  thereby : 

Held,  also,  that  the  relator  is  not 
entitled  to  the  office.  He  did  not 
receive  a  majority  of  the  votes  of 
the  legal  electors  who  at  that  elec- 
tion cast  ballots  for  the  office  of 
county  judge,  and  consequently 
was  not  elected.  (Id.) 
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PARENT  AND  CHILD. 

1.  A  parent  is  not  liable  for  the  tres- 
passes or  negligence  of  an  infant 
child.  (Schlossberg  agt.  Lahr,  ante, 
450.) 

PARTIES. 

1.  The   mortgagor    of    mortgaged 
premises,  who  died  seized  thereof, 
left  by  will  a  legacy  to  his  daugh- 
ter Cecelia,  not  making  it  a  charge 
upon  the    real    estate.     He    left 
sufficient  personal  property  to  pay 
the  legacies,  and  bequeathed  the 
"remainder,"  including  the  real 
estate,  to  his  sons : 

Held,  that 'Cecelia  has  no  inter- 
est in  the  mortgaged  premises, 
and  was  therefore  not  a  necessary 
party  to  this  action  to  foreclose 
the  mortgage. 

Held,  that  the  fact  that  the  ex- 
ecutors have  wasted  the  personal 
property,  and  have  neglected  to 
pay  the  legacy,  cannot  charge  the 
real  estate  with  such  payment. 
(Hebron  Society  agt.  Schoen,  ante, 
185.) 

See  EXECUTOKS. 

Price  agt.  Brown,  ante,  511. 

2.  Where  one  railroad  company  has 
leased  the  road  of  another,  such 
lessee  is  a  necessary  party  to  a 
proceeding  under  the  general  rail- 
road act,  by  a  third  company  to 
acquire  the    right    to    cross  the 
leased  road;   it  may  voluntarily 
agree  with  the  petitioner  in  re- 
spect to  the  crossing,  and  such 
agreement,  while  not  binding  upon 
the  lessor,  in  respect  to  its  inter- 
ests   as    reversioner,    binds    the 
interests  of  the  lessee.     (In  re  B. 
H.  T.  and  W.  B.  R.  Co.,  79  N.  Y., 
69). 

3.  In,such  case  it  is  not  essential  that 
one  proceeding  shall  embrace  all 
the  parties ;  it  will  only  affect  the 
parties  brought  in,  and  where  the 
lessee  is  alone  made  a  party,  the 
estate  in  reversion  will  not  be  af- 
fected.   (Id.) 

VOL.  LX        77 


4.  Plaintiff  was  appointed  by  said 
commissioner  janitor  of  the  build- 
ing occupied  by  the  police  court 
of  the  second  district,  and  by  the 
district  or  civil  court  of  the  third 
district;   the  justice  of  the  latter 
court  appointed  C.  janitor  for  that 
court.    The  board  of  estimate  and 
apportionment  made  an  appropri- 
ation for  the  salary  of  one  janitor 
for    said    building,    conditioned, 
however,    substantially,  that    no 
portion  thereof  should  be  paid  by 
the  comptroller  to  either  appointee 
until  the  question  was  judicially 
determined  that  he  was  and  that 
the  other  was  not  entitled  to  be 
paid: 

Held,  that  the  appropriation 
could  only  be  availed  of  in  an 
action  or  submission,  to  which 
both  claimants  were  parties,  and 
then  only  on  establishing  that  the 
power  to  appoint  janitors  was  ex- 
clusive, either  in  the  court  or 
the  commissioner,  and  that  there 
could  be  but  one  janitor;  and 
that,  therefore,  plaintiff  was  not 
entitled  to  judgment  upon  a  sub- 
mission of  the  controversy  under 
the  Code  of  Civil  Procedure  (sec. 
1279),  as  between  him  and  the  city, 
to  which  C.  was  not  a  party.  (Ken- 
nedy agt.  Mayor,  &c.,  79  N.  T., 
361.) 

5.  Where  a  party  was  called  as  a 
witness  by  the  adverse  party  and 
was  examined  as  to  a  transaction 
with  a  deceased  party,  in  refer- 
ence to  which  he  would  have  been 
precluded  from  testifying  in  his 
own  behalf   under  the  Code  of 
Procedure  (*#.  399): 

Held,  that  the  witness  was  enti- 
tled, upon  cross-examination,  to 
explain  his  testimony,  and  to  state 
the  whole  transaction.  (Merritt 
agt.  Campbell,  79  N..T.,  625.) 

6.  The  provision   of   the  Code  of 
Civil  Procedure  (sec.  829),  prohib- 
iting a  party  from  testifying,  in 
certain  cases,  to  a  persopal  trans- 
action with  a  deceased   person, 
does  not  extend  to  the  transac- 
tions with   the   agents  of    such 
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person.     (Pratt  agt.  E  Veins.  80  N, 
T.,  198.) 

7.  Where  two  persons,  for  a  con- 
sideration sufficient  as  between 
themselves,  covenant  to  do  some 
act,  which,  if  done,  would  inci- 
dentally result  in  the  benefit  of  a 
mere  stranger,  he  has  not  a  right 
to  enforce  the  covenant,  although 
one  of  the  contracting  parties 
might  enforce  it  as  against  the 
other.  (L.  0.  8.  R.  R.  Co.  agt. 
Curtiss,  80  N.  T.,  219.) 

:8.  Defendant  and  others  signed  the 
following  instrument:  "  \Ve,  the 
undersigned,  citizens  of  Unionville 
;and  vicinity,  pledge  ourselves  to 
subscribe  for  and  take  stock  in 
and  for  the  construction  of  the 
Lake  Ontario  Shore  Railroad  to 
the  amount  set  opposite  our  name 
respectively,  on  condition  said  road 
be  located  and  built  through  or 
north  of  the  village  of  Unionville, 
in  Parma."  In  an  action  thereon, 
held,  that  it  was  not  a  subscription 
to  plaintiff's  capital  stock;  that  it 
was  in  no  sense  a  party  to  the 
agreement,  and  could  not  main- 
tain an  action  thereon.  (Id.) 

9.  It  seems,  that  an  action  by  a  party 
to   the   instrument   could  not  be 
maintained  in  the  absence  of  evi- 
dence that  the  contract  was  entered 
into  for  his  benefit,  and  not  until 
after  the  condition  stated  therein 
had  been    performed;  also,  that 
any  recovery  would  be,  not  for  the 
amount  of  the  promised  subscrip- 
tion,  but  only  for  the  damages 
which  such  party  had  sustained. 
(Id.) 

10.  The  lessee  of  one  of  the  defend- 
ant's piers,  on  the  Hudson  river, 
drove  spiles  in  front  of  it,  which 
were  fastened  to  the  pier  by  bolts 
and  chains  ;  two  of  them  became 
loose,  and  fell  away  from  the  pier, 
their  upper  ends  projecting  into 
the  river;  they  were  wholly  sub- 
merged,    except     at    low    tide. 
Plaintiff's  steam  tug,   in  passing 
the  pier,  struck  the  spiles  and  was 


injured.  It  did  not  appear  that 
the  city  officials  had  any  notice 
that  the  spiles  had  fallen  away,  or 
that  they  in  any  way  obstructed 
the  navigation  of  the  river: 

Held,  that  an  action  to  recover 
the  damages  was  not  maintainable 
against  defendant;  that  as  the  city 
had  nothing  to  do  with  placing 
the  spiles,  or  in  causing  them  to 
fall  in  the  river,  it  owed  no  duty 
in  regard  to  them ;  also,  that  even 
if  it  did  owe  any  such  duty,  that 
duty  could  not  arise  until  it  had 
some  notice.  (Seaman  agt.  Mayor, 
80  N.  T.,  239.) 

11.  Where  two  or  more  persons  or 
corporations  are  'operating  a  rail- 
road, their  liability  to  an  employee 
for  an  injury  resulting  from  defect- 
ive machinery  furnished  by  them 
for  use  in  the  course  of  his  em- 
ployment, is  several  as  well  as 
joint,  and  an  action  is  maintain- 
able against  one  of  them.  (Kain 
agt.  Smith,  80  2f.  Y.,  458.) 


PARTNERSHIPS. 

1.  The  statute  (Laws  of  1833,  chap. 
281)  which  provides  that  "  no  per- 
son shall  transact  business  in  the 
name  of  a  partner  not  interested  in 
his  firm,  and  when  the  designation 
'  &  Co.'  is  used,   it  shall   repre- 
sent   an  actual  partner  or    part 
ners,"  is  highly  penal,  and  the  use 
of  the  words  "&  Co.,"  when  rep- 
resenting the  wife  of  such  person, 
is  not  a  violation  of  the  statute. 
The  name  of  the  wife  when  so 
used  is  a  real  one  and  the  words 
"&  Co.,"  when  so  employed,  are 
in  no  sense  fictitious.     (Zimmer- 
man et  al.  agt.  Erhard  et  al.,  ante, 
163.) 

2.  Where   goods    are  sold  on  dif- 
ferent days,  each  sale  constitutes 
a  separate  and  distinct  cause  of 
action,  and  the  plaintiff  may,  at 
his  election,  bring  separate  actions 
for  each,  or  for  all  of  them  together. 
(Id.) 
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PARTY  WALL. 

1.  Where  8., who  owned  five  adjoin- 
ing new  dwelling-houses,   repre- 
sented to  M.,  during  negotiations 
with  him  for  the  sale  of  one  of 
them,  that  he  was  restricted  from 
erecting  other  than  first-class  pri- 
vate residences  on  the  property, 
and  that  they  would  be,  first  and 
last,  private  residences;  and  M., 
relying  on  these  statements,  pur- 
chased  one  of   the  houses  as  a 
private  residence  and  permanent 
home,  and  then  S.   enlarged  the 
other  houses,  not  as  private  resi- 
dences, but  for  business  purposes, 
namely,  as  part  of  a  family  hotel : 

Held,  that  though  these  repre- 
sentations were  not  incorporated 
in  the  deed  or  in  the  contract  of 
sale,  and  were  not  repeated  or  al- 
luded to  at  the  time  the  contract 
of  sale  and  purchase  was  made, 
8.  should,  in  equity,  upon  M.'s 
application,  be  restricted  from 
altering  the  character  of  the 
houses,  unless  M.'s  rights  in  this 
respect  have  been  waived.  (Mus- 
grave  agt.  Sherwood,  ante,  339.) 

2.  The  use  by  8.   of   the  existing 
easement,   a    party-wall  between 
the  house  purchased  by  M.    and 
S.'s  house  adjoining,  for  a  purpose 
antagonistical  to  the  expressed  de- 
sign of  8.  in  building  the  houses, 
by  which    the    adjoining    house 
was  enlarged,  not  as  a  private  res- 
idence, but  for  business  purposes, 
may   be    restrained,    though   8. 
would    have    the  right    to  build 
upon  the  party- wall  if  the  object 
were  to  enlarge  his  house  as  a  pri- 
vate residence  (Reversing  8.  O.,  54 
How.,  3;58;  see  S.  C.,  53  How.,  311). 
(Id.) 

3.  8.  is  under  no  obligation  to  reform 
the  character  of  the  houses  other 
than  the  one  adjoining  M.'s,   be- 
cause the  changes  made  prior  to 
the  commencement  of  the  action 
must  be  regarded  as  having  been 
assented  to  by  M.,  because  they 
were  allowed  to  be  thus  changed 
without  objection.     (73.) 


PENDENCY  OF  ANOTHER 
ACTION. 

1.  The  defense  of  the  pendency  of 
another  action-  must  be  taken  by 
answer  or  demurrer;  if  not  so 
taken  it  will  be  deemed  to  have 
been  waived. 

Where  the  answer  sets  up  as  a 
defense  a  final  settlement  and 
adjustment  of  the  plaintiff's 
claims  in  a  proceeding  had  in 
another  court,  proof  of  a  pro- 
ceeding then  pending  in  that  court 
is  inadmissible.  (Remington  agt. 
Walker,  21  Hun,  322.) 

PLACE  OF  TRIAL. 

1.  This  action  was  brought  in  the 
county  of  New  York,  to  restrain 
the  defendant  Johnson,  who  had 
in  his  possession  a  satisfaction- 
piece  of  a  judgment  recovered  by 
the  plaintiff  against  the  defendant 
Nelson,  from  delivering  the  same 
to  Nelson.  The  complaint  show- 
ed that  Nelson  owned  real  prop- 
erty in  Ulster,  but  none  in  Kings 
county.  The  defendant,  upon  an 
affidavit  stating  that  Nelson  had 
sold  the  land  in  Ulster  county,  and 
then  owned  no  real  estate  except 
in  Kings  county,  moved  for  an 
order  changing  the  place  of  trial 
to  Kings  county,  on  the  ground 
that  the  action  was  brought  "  to 
recover  or  to  procure  a  judgment 
establishing,  determining,  defin- 
ing, forfeiting,  annulling  or  other- 
wise affecting  an  estate,  right, 
title,  lien  or  other  interest  in  real 
property,  or  a  chattel  real ;"  with- 
in the  meaning  of  section  982  of 
the  Code  of  Civil  Procedure: 

Held,  that  whether  or  not  the 
action  was  within  that  section 
must  be  determined  by  the  com- 
plaint, and  that  the  decision  of 
that  question  could  not  be  affected 
by  affidavits.  That  the  action  did 
not  have  for  its  object  the  recov- 
ery of  a  judgment  establishing  or 
otherwise  affecting  a  right,  lien 
or  other  interest  in  real  property, 
and  the  motion  was  therefore 
properly  denied.  (Knickerbocker 


612 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


Life  Ins.  Go.  agt.  Clark,  22  Hun, 
506.) 

PLEADINGS. 

1.  The  complaint  in  an  action  upon 
a  contract  made  by  commissioners 
of  highways  set  forth  the  contract, 
in  which  the  defendants  were  de- 
scribed as  commissioners,  and  that 
they  signed  it  as  such;  they  were 
not  described  in  the  summons  and 
complaint  as  commissioners,  and 
judgment  was  asked  against  them 
personally: 

Held,  that  plaintiff  was  properly 
non-suited,  because  defendants 
were  not  sued  officially  as  com- 
missioners; that  under  the  statute 
providing  for  actions  upon  such 
contracts  (2  R.  8.,  473,  sec.  92),  it 
was  necessary  to  specify  ' '  in  the 
process,  pleadings  and  proceedings 
their  name  of  office;"  that  the 
statutory  requirement  was  not 
.  merely  formal,  but  matter  of  sub- 
stance, to  the  end  that  the  amount 
collected  might  be  allowed  in  the 
official  account  of  the  commission- 
ers (2  R.  8.,  476,  see.  108);  also  as  it 
affected  the  place  of  trial.  (Boots 
agt.  Washburn,  79  N.  Y.,  207.) 

2.  It  seems,  that  the  provision  of  the 
Code  of  Civil  Procedure  (sec.  974), 
in  reference  to  the  mode  of  trial 
when  defendant  interposes  a  coun- 
ter-claim, and  demands  an  affirma- 
tive judgment,  and  an  issue  of 
fact  is  joined  thereon,  applies  only 
when  the  counter-claim  sets  up 
matter  for  which  a  separate  action 
might  be  maintained.     (Cook  agt. 
Jenkins,  79  N.  Y.,  575.) 

3.  A  supplemental  complaint  should 
not  be  allowed  upon  an  ex  parte 
application.  (Fleischmann  ^.Ben- 
nett, 79  N.  Y.,  579.) 

4.  Notwithstanding  the  mandatory 
language  of  the  Code  of  Civil  Pro- 
cedure (sec.  544),  it  is  the  duty  of 
the  court,  upon  the  application,  to 
consider  all  the  circumstances,  and 
to  grant  or  refuse  it,  as  may  be 
just  and  proper  in  the  particular 


case;  such  application,  therefore, 
should  be  upon  notice,  so  that 
both  parties  may  be  heard.  (Id) 

5.  Where,  upon  the  facts  presented, 
the  allowance  of  a  supplemental 
pleading  is  in  the  discretion  of  the 
supreme  court,  the  exercise  of  this 
discretion  by  the  special  term  may 
be  reviewed  by  the  general  term, 
but  not  by  this  court.     (Id.) 

6.  Where  pleadings  admit  title  to 
parties,  this  precludes  objection 
that  another  has  an  interest,  and 
should  have  been  made  a  party. 
(See  Prentice  agt.  Janssen,  79  N.  Y., 
478.) 

7.  Counter-claim   not  allowable  in 
action  for  conversion.    (See  F.  8. 
Instn.  agt.  Nat.  Bk.  SON.  Y.,  162.) 

8.  Complaint  alleged  that  plaintiff 
"is  a  corporation,"  the  answer 
admitted  this: 

Held,  that  the  admission  was 
not  limited  to  time  of  answer. 
(See  Legrand  agt.  M.  M.  Associa- 
tion [Mem.],  80  N.  Y.,  638.) 

9.  Where  action  is  brought  to  re- 
cover back  moneys  alleged  to  have 
been  fraudulently  obtained,  under 
color  of  a  contract  with  the  state 
by  means  of  fraudulent  pretenses, 
and  vouchers,    and   by  collusion 
with  state  officers,  on  failure  to 
prove  fraud  a  recovery  ex  contractu 
cannot  be  had ;  also,  as  to  ratifica- 
tion by  legislature.     (See  People 
ex  rel.  agt.  Denison  [Mem.],  80  N. 
Y.,  656.) 

POLICE. 

1.  The  relator,  a  policeman,  having 
been  convicted  by  the  police  board 
upon  a  charge  of  receiving  sums 
of  money  on  several  occasions 
from  the  keepers  of  houses  of 
prostitution  as  an  inducement  for 
allowing  certain  privileges,  was 
dismissed  from  the  force : 

Held,  that  under  the  law  of  1873, 
giving  the  board  power  to  dismiss 
any  member  on  his  conviction  of 
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a  legal  offense  or  neglect  of  duty, 
or  any  conduct  injurious  to  the 
public  welfare,  or  immoral  con- 
duct or  conduct  unbecoming  an 
officer,  though  the  relator  could 
have  been  convicted  and  punished 
for  the  offense,  yet  it  was  not 
necessary  to  await  a  conviction 
in  a  court  of  criminal  jurisdiction 
before  instituting  the  inquiry. 
(The  People  ex  rel.  Murphy  agt. 
French  etal,  ante,  377.) 

2.  There  being  evidence  to  uphold 
the  judgment  of  the  board,  and 
no  rule  of  law  having  been  vio- 
lated, the  judgment  should  not  be 
disturbed.  (Id.) 


PRACTICE. 

1.  The  attorney-general,  In  behalf 
of  the  people  of  the  state,  may 
maintain  an  action  "  against  one 
or  more  trustees,  directors,  man- 
agers or  other  officers  of  a  corpora- 
tion to  procure  a  judgment  *  *  * 
compelling  the  defendants  to  ac- 
count for  their  official  conduct  in 
the  management  and  disposition 
of  the  funds  and  property  commit- 
ted to  their  charge,"  and  "com- 
pelling them  to  pay  the  corpora- 
tion which  they  represent,  or  its 
creditors,    any   money,   and    the 
value  of  any  property  which  they 
have  acquired  to  themselves,  or 
transferred  to  others,  or  lost  or 
wasted,   by  a  violation  of  their 
duties,"  and  "suspending  a  de- 
fendant from  exercising  his  office 
when  it  appears  that  he  has  abused 
his  trust "  (Code  of  Civil  Procedure, 
sections  1781,  1782).     (The  People 
agt.  Bruff,  ante,  1.) 

2.  By  section  1808  of  the  Code  of 
Civil  Procedure  the  attorney-gen- 
eral "must  bring  an  action"  for 
the  purposes  just  enumerated,  "if, 
in  his  opinion,  the  public  interests 
require  that  an  action  should  be 
brought; "  and  by  section  1810,  in 
an  action  brought  for  the  objects 
specified,  by  the  attorney-general, 


the  court  has  power  to  appoint  a 
receiver  of  the  property  of  the 
corporation.  (Id.) 

3.  When  the  president  of  a  railroad 
company  makes  a  contract  with 
himself  for  the  construction  of  a 
railway;  when  he  obtains  all  the 
securities,  stock  and  bonds  under 
the  pretense  of  paying  the  nominal 
contractor;  when  as  chief  engi- 
neer he  makes  to  himself  as  con- 
tractor certificates  of  work  done, 
and  then  as  president  pays  himself 
many  hundred  thousana  dollars  in 
advance  of  what  the  nominal  con- 
tractor was    entitled    to   receive 
under  the  contract  for  construc- 
tion, ample  cause  is  shown  for  the 
appointment  of  a  receiver,   and 
the  command  of  the  statute  to  the 
attorney-general   that   he    "must 
bring  an  action,"  becomes  impera- 
tive.   (Id.) 

4.  Although  it  is  true  that,  under 
section  1782  of  the  Code  of  Civil 
Procedure,  a  creditor  of  the  cor- 
poration,  or  a  trustee,  director, 
manager  or  other  officer  of  the 
corporation  could  bring  an  action, 
not  to  suspend  or  remove  a  di- 
rector, but  to  recover  for  the  cor- 
poration the  assets  and  property 
which  its  officers  had  wasted,  it  is : 

Held,  that  an  action  which  had 
been  so  brought  by  K.,  one  of  the 
directors  anoT  one  of  the  defend- 
ants herein,  in  which  P.,  one  of 
the  defendants  herein  was  made 
receiver,  is  no  bar  to  the  action 
brought  by  the  state  through  its 
attorney-general  as  required  by 
section  1808  of  the  Code.  (Id.) 

5.  Where  the  defendant  in  an  in- 
dictment moves  to  quash  the  in- 
dictment for  irregularity,  a  grand 
jury  may  be  examined  and  testify 
to  facts  showing  the  irregularity, 
if  it  do  not  arise  out  of  miscon- 
duct by  the  grand  jury.     (The 
People  agt.  Briggs,  ante,  17.) 

6.  If  an  indictment  be  improperly 
and  irregularly  found  the  defend- 
ant may,  before  plea,  move  upon 
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affidavit   to    quash   it   for   such 
irregularity.    (Id.) 

7.  The  moving  affidavit  may  allege 
the  facts  constituting  the  alleged 
irregularity  upon  information  and 
belief,  if  they  should  be  within 
the  knowledge  of  the  district  at- 
torney; and  if  so  alleged  they  may 
be  sufficient  to  call  upon  him  to 
dispute  them  if  not  correctly  set 
forth  in  the  moving  affidavit.   (Id. ) 

8.  If   an  indictment  be  found  or 
based  wholly,   or  in  part,   upon 
evidence  clearly  incompetent  and 
illegal  it  will  be  quashed  and  the 
defendant  remanded,  that  his  case 
may  be  passed  upon  by  another 
grand  jury  upon  competent  and 
proper  evidence. 

9.  Qiicere.  Whether,  if  it  be  shown 
that  an  incompetent  witness  was 
sworn  and  gave  testimony  before 
the  grand  jury,  the  law  does  not 
presume  that  testimony  to  defend- 
ant's injury  was  given  by  such 
witness  and  cast  the  onus  of  show- 
ing the  contrary  upon  the  public 
prosecutor?    (Id.) 

10.  Under  section  2  of  chapter  782  of 
the  laws  of  1876  a  wife  is  not  a 
competent  witness  against  her  hus- 
band, and  cannot  be  called  against 
him  by  the  people  without  his 
consent.     (Id.) 

11.  Right  of  defendant  in  an  indict- 
ment to  a  list  of  the  witnesses  and 
copy  of  the  testimony  before  the 
grand  jury  discussed  by  counsel 
but  not  determined  by  the  court 
as  the  indictment  was  quashed. 
(Id.) 

12.  The  plaintiff's  attorney,   when 
defendant's  time  to  answer  would 
have  expired  in  five  days,  gave  a 
written  stipulation  extending  the 
time  to  answer  twenty  days : 

Held,  that  the  stipulation  had 
the  effect  to  give  twenty  days  ad- 
ditional time  to  answer,  and  not 
fifteen  days. 

Held,  further,   that  where  the 


stipulation  was  signed  on  the  sixth 
day  of  April,  a  demurrer  served 
on  the  thirtieth  was  in  time.  (Pat- 
terson et  al.  agt.  0' 'Conner,  ante, 
141.) 

18.  It  was  entirely  proper  to  make 
a  motion  requiring  the  demurrer 
to  be  received,  instead  of  delaying 
until  after  judgment  was  entered, 
and  then  moving  to  open  the  judg- 
ment. (Id.) 

14.  The  defendant's  right  to  serve 
his  demurrer  within  the  twenty 
days'  extended  time,  is  clear  and 
a  substantial  one,   and  the  order 
denying  its  exercise  is  appealable. 
(Id.) 

15.  In  a  proceeding  for  the  examin- 
ation of  j  a  third  party,  a  receiver 
cannot.be  appointed  without  no- 
tice   to    the    judgment    debtor. 
(Morgan    agt.     Von    Kohnstamm, 
ante,  161.) 

16.  Where  such  judgment  debtor  is 
entitled  to  the  income  for  life  of 
a  trust  fund  under  a  will,  the  ex- 
ecutors of   the  trust  cannot   be 
restrained  from  applying  the  pro- 
ceeds of  the  trust.    (Id.) 

17.  There  was  no  authority  under 
the  former  Code  for  the  appoint- 
ment of  a  receiver  in  a  proceeding 
for  the  examination  of   a  third 
party,  alleged  to  have  property  of, 
or  to  be  indebted  to  the  judgment 
debtor.     A  receiver  could  be  ap- 
pointed only  in  a  proceeding  insti- 
tuted for  the  examination  of  a 
judgment  debtor.    (Id.) 

18.  By  the  provisions  of  the  Code 
of  Civil  Procedure,  section  2464, 
a  receiver  cannot  be  appointed 
before  an  order  or  warrant,  to  be 
examined,  is  served  upon  the  judg- 
ment debtor,   without  ten  days' 
notice  to  the    judgment  debtor, 
unless  he  cannot,  after  due  dili- 
gence, be  found  in  the  state.    (Id.) 

19.  On  a  motion  to  set  aside  an  or- 
der made  by  a  county  judge  ap- 


NEW  YORK  PRACTICE  REPORTS. 


615 


Digest. 


pointing  a  receiver  in  supplemen- 
tary proceedings  where  it  ap 
peared  that  an  appeal  was  taken 
to  the  general  term  of  this  court, 
which  appeal  is  still  pending: 
Held,  that  such  appeal  must  be 
deemed  to  be  a  waiver  of  such 
irregularities  if  any  there  be,  as 
are,not  brought  up  by  it  for  re- 
view, and  as  to  all  such  alleged 
irregularities  and  improper  acts 
of  the  county  judge  as  are  covered 
by  the  appeal,  they  will  be  consid- 
ered when  the  appeal  shall  be 
heard  at  general  term.  All  ac- 
tion proper  to  be  taken  at  special 
term,  either  to  vacate  it  or  correct 
it,  should  be  taken  before  the 
bringing  of  the  appeal  from  it  to 
the  general  term.  (Tinkey  agt. 
Langdon,  ante,  180.) 

20.  Where  an  order  was  made  by  a 
county  judge  declaring  a  judg- 
ment debtor  in  contempt,  the  order 
being  made  on  the  return  of  an 
order  to  show   cause,   the  same 
having  been  duly  served  on  the 
debtor,  but  without  his  presence 
and  without    the  appearance  of 
any  one  in  his  behalf : 

Held,  that  it  being  taken  against 
the  debtor  by  default  it  was  com- 
petent for  him  to  move  to  set  it 
aside  for  irregularity.  The  mov- 
ing party  was  bo^und  to  make  a 
case  for  the  granting  of  the  order 
on  the  merits,  at  least,  the  same 
as  if  the  debtor  had  appeared  and 
objected  to  the  proceeding;  and  if 
he  failed  to  make  his  case  the 
debtor  might  and  should  move  to 
set  the  order  aside  rather  than  to 
appeal.  (Id.) 

21.  Can  an  appeal  be  taken  from  an 
order  obtained  by  default  for  non- 
appearance  ?     Quwre.     (Id.) 

22.  Although  a  county  judge  may, 
under  section  298  of  the  Code  of 
Procedure,  appoint  a  receiver  in 
supplementary     proceedings,     it 
seems  doubtful  whether  he  is  au- 
thorized by  law  to  order  a  convey- 
ance by  the  debtor  of  his  property 
to  a  receiver  or  to  direct  its  de- 


livery  and    possession    to   that 
officer.     (Id.) 

28.  To  punish  as  for  a  contempt  for 
refusing  to  deliver  property  to  a 
receiver,  an  order  requiring  such 
delivery  is  a  necessary  prerequi- 
site. A  simple  demand  of  posses- 
sion is  not  sufficient.  (Id.) 

24.  Where  the  order  appointing  the 
receiver  directed  the  debtor  to  as- 
sign and  convey  his  lands  and 
real  estate,  but  contained  no  di- 
rection to  the  debtor  to  surrender 
its  possession : 

Held,  that  he  could  not  be  held 
in  contempt  for  omitting  or  refus- 
ing to  do  what  had  not  been  com- 
manded or  required  of  him.  (Id.) 

25.  In  contempt  proceedings  a  fine 
cannot  be  properly  imposed  arbi- 
trarily and  capriciously;   but   it 
must  have  a  basis  upon  proof  of 

or  injury.     (Id.) 


26.  The  plaintiff's  intestate  in  his 
lifetime  having  recovered  judg- 
ment by  default  against  the  de- 
fendant Lee,   and  then  assigned 
said  judgment  to  one  Sunderland, 
and  subsquently  the  default  being 
opened,  and  upon  death  of  plain- 
tiff's intestate  an  order  made  re- 
viving the  action  and  directing 
Sunderland  to  be  brought  in  as 
party    defendant,    and    the    trial 
having  then  proceeded  before  the 
referee  theretofore  appointed,  by 
consent,  and  judgment  given  in 
favor  of    defendant    Sunderland 
against  his  codef endant  Lee : 

Held,  that  the  trial  having  pro- 
ceeded without  objection  until  the 
merits  of  the  controversy  were  de- 
termined, no  question  of  irregu- 
larity can  now  be  heard,  as  ques- 
tions of  regularity  and  practice 
should  be  raised  by  motion,  and 
defendant's  claim  to  a  right  of 
trial  by  jury  not  having  been 
made  before  or  at  the  trial,  cannot 
now  be  listened  to.  (Derham  agt. 
Lee,  ante,  334.) 

27.  The  referee  did  not  exceed  his 
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power  in  giving  to  one  defendant 
affirmative  relief  against  his  code- 
fendant;  sections  521  and  1204  of 
the  Code  being  sufficient  warrant 
for  the  decision  and  judgment. 
(Id.) 

28.  A  copy  of  an  account  of  defend- 
ant's firm  as  it  appeared  in  the 
ledger  of  a  foreign  corporation, 
no  objection  being  made  for  want 
of  proper  verification,  was  prop- 
erly admitted  as  presumptive  evi- 
dence, under  sections  929,  920  and 
931   of  the  Code,  of  the  account 
of  work  done  by  the  firm  for  the 
corporation.     (Id.) 

See  INSURANCE  COMPANY. 

The  People  agt.  Globe  Mutual  Life 
Insurance  Company,  ante,  57. 

See  ARREST. 

Jones  agt.  Platt,  ante,  73. 

See  INSURANCE  COMPANY  (LIFE.) 
TJie  People  agt.  Globe  Mutual  Life 
Insurance  Company,  ante,  82. 

See  STREET  OPENINGS. 

Matter    of    One    Hundred  and 
Thirty-eighth  Street,  ante,  290. 

29.  The   defendant   was  tried  and 
convicted  of  administering  poison 
to  the  wife  and  children  of  one 
Taft,   with  intent  to  kill  them. 
On  the  evening  of  January  26, 
1879,  a  woman  delivered  at  Taft's 
house  a  letter  purporting  to  come 
from  him,  inclosing  several  small 
packages,  of  what  purported  to  be 
medicine,  but  was  in  fact  poison, 
and  instructed  her  to  administer 
the  contents  thereof  tc  herself  and 
children.      The    letter   was    de- 
livered  a    few    minutes    before 
seven,  of  a  dark  evening,  and  the 
woman  could  only  be  identified 
«by  her  voice,  which  was  heard  by 
Taft's  eldest  son,  who  opened  the 
door,  and  by  Taft's  wife,  who  was 
in  the  house. 

Mrs.  Taft  having  testified  that 
she  recognized  the  voice  to  be  that 
of  the  accused,  was  asked,  on  her 
cross-examination,  if  she  did  not 


ask  the  son,  when  he  came  back 
into  the  room,  who  it  was  that 
brought  the  letter,  and  answered 
that  she  did.  She  was  then  asked 
by  the  prosecution,  "  what  was 
said  between  Willie  and  you,  about 
who  it  was  that  brought  the  medi- 
cine," and  was  allowed  against 
the  accused's  objection  aod  ex- 
ception, to  testify  that  Willie  said 
it  was  Anna  Cox,  the  accused: 

Held,  that  the  declaration  of  the 
son  to  his  mother  was  mere  hear- 
say, and  that,  as  there  was  nothing 
in  the  testimony  which  made  his 
answer  competent  by  way  of 
qualification  or  explanation,  the 
court  erred  in  admitting  it.  (Peo- 
ple agt.  Cox,  21  Hun,  47.) 

30.  The  mother  of  the  accused  was 
called  by  the  defense,  and  gave 
evidence  tending  to  show  that 
Anna  was  at  home  at  the  time  the 
letter  was  delivered.  Having 
stated  on  cross-examination  that 
she  did  not  know  that  Anna  wrote 
a  letter  on  the  morning  of  the 
day  the  one  in  question  was  de- 
livered, she  was  asked  whether 
she  did  not  tell  certain  persons 
named,  that  Anna  had  written  a 
letter  on  the  morning  of  that  day, 
and  replied  that  she  did  not. 
Subsequently,  these  persons  were 
called,  and  allowed,  against  the 
accused's  objection  and  exception, 
to  testify  that  the  mother  had  told 
them  that*  Anna  had  written  a 
letter  on  the  morning  of  that  day: 
Held,  that  the  mother  having 
made  no  reference  to  the  writing 
of  the  letter  on  her  direct  examin- 
ation, the  people,  by  attempting 
to  prove  by  her  that  the  daughter 
had  written  one  on  the  day  in 
question,  made  her  for  that  pur- 
pose their  own  witness,  and  could 
not  thereafter  discredit  her  testi- 
mony, in  regard  to  it,  by  showing 
contradictory  statements  made  to 
other  persons  when  not  under 
oath. 

The  right  to  cross-examine  a 
witness  as  to  any  fact  for  the  pur- 
pose of  discrediting  him,  by  con- 
tradicting his  testimony,  by  other 
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witnesses,  is  limited  to  those  mat- 
ters which  tend  to  contradict,  dis- 
credit, vary,  qualify  or  explain 
the  testimony  given  by  the  wit- 
ness, on  direct  examination.  (Id.) 

31.  The  plaintiffs  and  their  prede- 
cessors, have,  since  1863,  pub- 
lished and  offered  for  sale,  as  a 
system  for  teaching  and  learning 
penmanship,  books  containing  the 
copies  to  be  written,  and  also  di- 
rections for  learning,  acquiring 
and  practicing  the  said  art,  with 
such  illustrations  as  are  required 
to  convey  and  explain  the  ideas 
sought  to  be  inculcated.  On  the 
cover  of  each  book  was  printed 
"Payson,  Dunton  &  Scribner's 
National  System  of  Penmanship," 
and  the  book  has  been  called  and 
known  as  the  ' '  National  System 
of  Penmanship." 

The  defendants  thereafter  pub- 
lished a  book  substantially  in  the 
same  form,  so  far  as  its  general 
appearance,  binding  and  color  was 
concerned,  having  upon  the  cover 
the  words  ' '  Independent  National 
System  of  Penmanship,"  such 
words  being  printed  in  the  same 
manner,  and  the  letters  being  of 
the  same  size  and  form,  and  occu- 
pying the  same  position  as  they 
do  upon  the  cover  of  the  plaintiff's 
book.  The  directions,  instruc- 
tions and  illustrations  contained 
in  the  two  books  were,  in  many 
cases,  literally,  and  in  the  remain- 
ing cases  substantially  the  same. 
On  an  appeal  from  an  order  re- 
straining the  defendants  from 
publishing  or  selling  the  said  book, 
or  any  other  book  representing  or 
imitating  those  of  the  plaintiffs, 
and  from  using  the  words  "Na- 
tional System  of  Penmanship,"  in 
connection  therewith,  held,  that 
as  to  the  printed  instructions,  the 
injunction  could  not  be  main- 
tained, for  the  reason  that,  if  the 
plaintiffs  had  copyrighted  their 
book,  the  United  States  courts  had 
exclusive  jurisdiction  of  all  ac- 
tions for  an  infringement  thereof, 
and  that  if  they  had  not  copy- 
righted it,  they  had  lost  their 
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exclusive  property  in  the  said  in- 
structions and  directions  by  pub- 
lishing the  same  in  a  printed  book 
and  offering  it  for  sale.  (Potter 
agt.  McPfierson,  21  Hun,  559.) 

32.  That,   so  far  as  the  injunction 
restrained    the    defendants   from 
using  the  words  "  National  System 
of    Penmanship"   in    connection 
with  their  work,  it  was  proper 
and  should  be  affirmed.    (Id.) 

33.  That  the  injunction  was  properly 
issued  if  it  appeared  that  persons, 
desiring  to  purchase  the  plaintiffs' 
publication,    might    well    accept 
that  of  the  defendants,  supposing 
and  believing  it  to  be  the  plain- 
tiffs', even  though  persons  engaged 
in  the  trade  of  buying  the  books, 
with  an  intention  to  resell  them, 
might  not  be  misled  by  the  re- 
semblance, and  though  the  differ- 
ence could  be  readily  detected  by 
a  comparison  of  one  book  with 
the  other.     (Id.) 

34.  The  plaintiff  having  demurred  to 
an  answer  interposed  by  the  de- 
fendant,   the    latter,   within    the 
time  allowed  by  law,  amended  it. 
The  plaintiff   then    procured  an 
order  striking  out,  as  sham,  false 
and  frivolous,  the  second  defense 
set  up  in  the  amended  answer, 
and  demurred  to  the  first,  third 
and    fourth    defenses    contained 
therein.     Afterwards  the  defend- 
ant, without  procuring  leave  from 
the  court  so  to  do,  served  a  third 
answer,  setting  up  in  due  form 
his  discharge  in  bankruptcy,  this 
being  the    same  defense   insuffi- 
ciently pleaded  in  the  third  defense 
of    the    amended    answer.      The 
third  answer  was  returned  by  the 
plaintiff,   on  the  ground  that  it 
could  not  be  served  without  the 
leave  of  the  court. 

Thereafter  the  demurrer  was 
sustained,  the  defendant  being 
allowed  to  amend  the  said  first, 
third  and  fourth  defenses,  within 
twenty  days,  on  payment  of 
the  costs.  Within  that  time, 
the  defendant  paid  the  costs,  and 
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served  an  answer,  setting  up  sim- 
ply his  discharge  in  bankruptcy, 
such  answer  being  the  same  one 
already  served  and  returned  by 
the  plaintiff.  The  plaintiff  re- 
turned this  answer  as  unauthor- 
ized by  the  order  sustaining  the 
demurrer,  and  because  it  had 
already  been  served  and  returned ; 
and  thereafter  entered  a  judgment 
in  his  favor,  by  default,  as  for 
want  of  an  answer. 

On  a  motion  by  the  defendant 
to  vacate  the  judgment  and  com- 
pel the  plaintiff  to  accept  the 
answer  last  served,  held,  that  such 
answer  was  properly  served,  and 
that  the  plaintiff  had  no  right  to 
return  it.  (Decker  agt.  Kitchen,  21 
Hun,  332.) 

35.  That  the  entering  of  the  judgment 
by  the  plaintiff,  after  the  service 
of  the  said  answer,  was  not  a  mere 
irregularity,  within  the  meaning 
of  that  term,  as  used  in  Rule  37, 
requiring    the    irregularity   com- 
plained of  to  be  specified  in  the 
notice  of  motion.     (Id.) 

36.  Since  the  adoption  of  the  Code  of 
Civil  Procedure  the  plaintiff  can 
no  longer  treat  an  answer  as  a 
nullity  and  enter  a  judgment  as 
upon  a  default;  his  only  remedy 
in  such  a  case  is  to  apply  to  the 
court  or  a  judge  thereof,  upon 
notice,   as   prescribed  in  section 
537  of  the  said  Code.    (Id.) 

37.  In  1834,  one  Francis  Child  died, 
leaving  a  will,  by  which  he  de- 
vised certain  land  to  his  widow  for 
life,  with  remainders  to  his  three 
daughters,  Jane  Reed,    Caroline 
Savage,  and  Mary  Parsons.      In 
1845,  a  decree  was  made  in  an  ac- 
tion of   partition  brought  by  the 
widow,  by  which  the  lot,  to  re- 
cover   which    this    action    was 
brought,   was  set  off    in  fee   to 
Mrs.   Parsons,  who  died  in  1847, 
leaving  an  infant  daughter,  now 
Mrs.  Allen,  to  whom  the  lot  de- 
scended.    Subsequently  a  bill  of 
review  was  filed  by  Jane  Reed, 
and  a  judgment  procured  setting 


aside  the  decree  of  partition,  and 
all  the  proceedings  thereunder. 
While  the  bill  of  review  was  pend- 
ing, and  in  pursuance  of  an  order 
of  the  chancellor,  made  upon  the 
application  of  the  father  of  Mrs. 
Allen,  then  an  infant,  the  lot  in 
question  was  sold  to  the  widow, 
who  thereafter  conveyed  it,  by  a 
full  warranty  deed,  to  the  defend- 
ant. Mrs.  Allen  alluded  in  her 
answer  to  the  bill  of  review,  to 
this  application,  praying  that  in 
case  a  new  partition  were  or- 
dered, the  rights  of  the  purchaser 
might  not  be  disturbed,  and  that 
the  lots  originally  set  apart  to 
her  mother  might,  on  a  subse- 
quent partition,  be  set  apart  to 
her. 

In  a  second  action  for  partition, 
to  which  Mrs.  Allen  and  the  de- 
fendant were  parties,  the  former 
put  in  the  usual  answer  of  an  in- 
fant, and  the  latter  suffered  a 
judgment  to  be  taken  by  default, 
in  pursuance  of  the  advice  of  his 
counsel.  By  the  decree  therein, 
the  lot  was  again  set  off  to  Mrs. 
Allen. 

In  an  action  brought  by  Mrs. 
Allen  to  recover  the  lot  so  pur- 
chased by  the  defendant,  the  latter 
set  up  the  foregoing  facts,  and 
prayed  that  she  be  compelled  to 
execute  a  confirmatory  deed  of 
the  lot  to  him: 

Held,  that  neither  the  judgment 
on  the  bill  of  review,  nor  that  in 
the  second  action  for  partition  es- 
topped the  plaintiff  from  setting 
up  the  equities  existing  in  his 
favor,  but  that  he  might  set  them 
up  in  this  action,  and  procure 
herein  the  affirmative  relief  to 
which  he  was  entitled.  (Ester- 
lyrook  agt.  Savage,  21  Hun,  145.) 

38.  Held,  further,  that  Mrs.  Allen 
was  estopped  from  claiming  the 
land  by  the  recitals  contained  in 
the  deed  of  her  special  guardian, 
referring  to  the  petition  upon 
which  the  order  for  a  sale  was 
made,  it  being  alleged  therein  that 
she  was  the  owner  in  fee  of  the 
lot  to  be  sold.  (Id.) 
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39.  This  action  was  brought  upon  a 
judgment  recovered  by  the  Roch- 
ester Bank  against  the  defendant 
and  others,  and  which  the  plaintiff 
claimed  to  own,  by  virtue  of  an 
assignment  from  the  bank,  and 
because  he  was  the  sole  stock- 
holder thereof  at  the  time  it  ceased 
to  do  business.  The  judgment 
was  recovered  on  a  note  made  by 
and  discounted  for  the  defendant. 
The  defenses  set  up  in  the  answer 
herein  were  that  the  plaintiff  never 
became  the  owner  of,  or  paid  value 
for  the  judgment;  that,  if  any 
judgment  existed,  it  belonged  to 
one  Clark,  and  that  the  plaintiff 
was  not  the  real  party  in  interest. 

Upon  the  trial  the  defendant 
offered  to  prove  by  one  Eldridge, 
one  of  the  indorsers  of  the  said 
note,  and  one  of  the  judgment 
debtors,  that  he  had  paid  the  note 
to  the  president  of  the  bank,  the 
plaintiff,  and  requested  him  to 
bring  the  action  against  himself, 
the  defendant,  and  another,  in 
order  that  he  might  avail  himself 
of  the  judgment  to  collect  the 
amount  thereof  from  the  other 
parties.  The  testimony  was  re- 
jected on  the  ground  that  it  was 
immaterial,  and  tended  to  contra- 
dict a  record,  the  witness  having 
allowed  a  judgment  by  default  to 
be  recovered  against  him  on  the 
note: 

Held,  that  it  was  error  to  ex- 
clude the  evidence. 

That  it  did  not  tend  to  contra- 
dict the  record,  but  only  to  show 
an  independent  agreement  affect- 
ing the  ownership  of  the  judg- 
ment. 

That  the  fact  that  the  particular 
defense  sought  to  be  established 
was  not  set  forth  in  the  answer, 
was  immaterial,  as  the  evidence 
was  not  rejected  on  that  ground. 
(Brown  agt.  Decker,  21  Hun,  199.) 

40.  That  it  was  also  admissible  as 
tending  to  show  that  the  bank 
held  the  judgment  as  a  trustee  for 
the  benefit  of  Eldridge,  and  that 
it  did  not,  therefore,  pass  to  the 
plaintiff,  under  the  assignment,  as 


part  of  the  assets  of   the  bank. 
(Id.) 

41.  About  January  1,  1878,  the  de- 
fendant entered  into  an  agreement 
with  his  brother-in-law,  William 
A.  Bushnell,  to  the  effect  that  he 
should  conduct  certain  stock  spec- 
ulations for  BushneU's  benefit,  col- 
lecting information  of  such  a 
character  as  to  justify  the  pur- 
chase of  stocks,  and  giving  his 
time  and  attention  to  the  purchase 
and  sale  thereof;  for  these  services 
he  was  to  receive  one-third  of  the 
net  profits ;  the  margin  to  carry  the 
account  being  furnished  by  Bush- 
nell. The  defendant  knew  that 
Bushnell  was  a  book-keeper  in  the 
employment  of  the  plaintiff,  and 
had  no  means  outside  of  his  salary. 
On  April  23,  1879,  the  defendant, 
claiming  that  his  share  of  the 
profits  amounted  to  $6,818.48,  re- 
ceived from  Bushnell  an  order 
upon  his  broker  for  that  sum, 
which  was  paid  by  the  drawee. 

On  June  eighth,  Bushnell  ab- 
sconded, and  it  was  then  learned 
that  he  had  stolen  bonds  from  the 
plaintiff,  and  pledged  them  to  se- 
cure his  account  with  the  broker, 
by  whom  some  had  been  sold  and 
others  pledged.  It  appeared  that 
the  sum  received  by  the  defend- 
ant was  in  fact  one-third  of  the 
profits  actually  made  by  him  while 
conducting  the  account,  and  also 
that  Bushnell  had,  without  his 
knowledge,  speculated  on  his  own 
account,  both  before  and  after  the 
times  referred  to.  It  was  not 
shown  that  the  defendant  knew 
that  Bushnell  had  stolen  the  bonds 
until  after  he  had  absconded. 

The  defendant  having  refused 
to  account  to  the  plaintiff  for  the 
amounts  received  by  him,  this 
action  was  brought  to  recover 
damages  for  the  conversion  of 
the  bonds,  and  upon  the  trial 
thereof  the  court  directed  a 
verdict  for  the  plaintiff,  for  the 
entire  amount  lost  by  the  abstrac- 
tion of  the  bonds,  on  the  theory 
that  the  defendant  and  Bushnell 
were  copartners  in  the  transaction, 
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and  that  the  f onner  was  therefore 
liable  for  the  acts  of  the  latter: 

Held,  that  this  was  error,  and  that 

the  question  as  to  whether  or  not 

v  a   partnership    existed    between 

x  Bushnell     and     the     defendant, 

should  have    been  submitted   to 

the  jury.     (Butler  agt.  Finck,  21 

Hun,  210.) 

42.  Quaere,   as  to  whether,   in  any 
event,  the  defendant  was  liable  for 
the  amount  actually  received  by 
him  from  Bushnell.     (Id.) 

43.  On  December21, 1871,  the  plain- 
tiff and  the  defendant  entered  in- 
to a  written  agreement,  by  which 
the  latter  was  made  the  sole  gene- 
ral agent  for  the  sale  of  an  ency- 
clopedia, then  being  published  by 
the  plaintiff,  upon  the  terms  there- 
in specified,  the  defendant  agree- 
ing that,  after  its  completion,  he 
would    "  take  on  an  average   at 
least  one  thousand  copies  of  the 
entire  work  annually  until  the  ex- 
piration of  this  agreement."  Sub- 
sequently, a  verbal  agreement  was 
made,  by   which    the   defendant 
agreed  to  print  the  work,  the  plain- 
tiff simply  furnishing  the  manu- 
script on  plates,  ready  for  the  press. 

This  action  was  brought  by  the 
plaintiff  to  compel  the  defendant 
to  account  for  the  books  printed 
and  sold  by  him  under  the  con- 
tract, the  plaintiff  alleging  that 
the  number  of  the  books  so 
printed  and  sold  was  unknown  to 
him,  and  also  to  compel  him  to 
pay  the  agreed  price  for  at  least 
one  thousand  copies  a  year,  though 
the  number  actually  sold  might 
have  been  less  than  that  number. 
The  court  directed  an  interlocu- 
tory judgment  for  an  accounting 
to  be  entered,  but  refused  to  al- 
low the  plaintiff  to  recover  in  this 
action  for  a  failure  of  the  defend- 
ant to  take  the  number  of  copies 
specified  in  the  agreement : 

Held,  that  this  was  error,  that 
the  plaintiff  was  entitled,  as  an 
incident  to  the  accounting,  to 
charge  the  defendant  in  this  ac- 
tion with  the  number  of  copies 


he  had  agreed  to  take.   (Bonn  agt. 
Steiger,  21  Hun,  219.) 

44.  When  an  action  is  tried  before 
the  court  without  a  jury,  upon  an 
admission  that  the  allegations  of 
the  complaint  are  true,  and  no 
evidence  is  given  by  either  party, 
the  findings  of  the  court  should 
not  deviate  from  the  allegations 
of  the  complaint,  either  affirma- 
tively or  negatively.    (Id.) 

45.  The  plaintiff,  claiming  to  be  the 
owner  of  a  lot  in  the  city  of  Syra- 
cuse, brought  this  action  to  have 
a  deed  thereof,  executed  by  the 
county  treasurer,  upon  the  sale  of 
the  lot  for  unpaid  taxes,  set  aside, 
as  a  cloud  upon  her  title,  upon  the 
ground  that  no  notice  to  redeem 
had  been  given  to  the  owner  or 
occupant  thereof : 

Held,  That,  if  section  12  of 
chapter  858  of  1867  (the  act  under 
which  the  sale  was  made)  did  not 
make  applicable  to  proceedings 
under  it,  the  provisions  of  the 
general  laws  of  the  State  relating 
to  the  giving  of  a  notice  to  redeem 
after  a  sale  for  taxes  (1855,  ch.  427, 
sees.  68-75),  then  no  such  notice  was 
required,  as  the  act  of  1867  con- 
tained no  provision  requiring  such 
notice  to  be  given,  and  the  defend- 
ant's deed  was  valid. 

That  if  the  provisions  of  the 
general  laws  on  that  subject  did 
apply,  then  the  plaintiff's  right  to 
redeem  was  still  perfect,  and  as 
the  defendant's  deed  would  not  en- 
title them  to  recover  possession  of 
the  land  without  the  production  of 
the  treasurer's  certificate,  showing 
a  failure  on  the  part  of  the  owner 
or  occupant  to  redeem  after  due 
notice  had  been  given,  the  plain- 
tiff had  no  occasion  to  come  into 
a  court  of  equity  for  relief. 

That,  in  either  event,  this  ac- 
tion could  not  be  maintained. 
(Stewart  agt.  Crysler,  21  Hun,  285.) 

46.  Section  10  of   chapter  858   of 
1867  renders  the  deed  conclusive 
evidence  of  the  regularity  of  the 
sale,    and   prevents   its    validity 
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from  being  attacked  by  proof  of  a 
misdescription  of  the  land  in  the 
notice  of  sale. 

Under  section  34  of  chapter  427 
of  1855  the  validity  of  a  sale  is  not 
affected  by  any  error  in  the  de- 
scription of  the  land  in  the  printed 
notice  of  sale. 

Quaere,  as  to  the  constitution- 
ality of  these  provisions.  (Id.) 

47.  This  action  was  brought  by  the 
people  to  restrain  the  defendant, 
a  street  railroad  company,  from 
laying  its  tracks  in  a  portion  of 
one  of  the  streets  in  the  city  of 
New  York.  It  was  brought  with 
the  consent  of  the  attorney-gene- 
ral, and  was  prosecuted  by  the 
attorneys  for  a  rival  railroad  com- 
pany, which  had  already  brought 
a  similar  action  against  the  de- 
fendant herein,  in  which  it  had 
been  defeated,  and  a  judgment 
rendered  in  favor  of  the  defend- 
ant, which  had  been  affirmed  on 
appeal  to  the  general  term. 

The  complaint  herein,  having 
been  dismissed  upon  the  trial,  the 
acting  attorneys,  without  any  ex- 
press authority  appealed  to  the 
general  term.  Thereafter,  the 
attorney-general,  upon  the  appli- 
cation of  the  attorneys  for  the 
defendant,  signed  a  stipulation 
that  either  party 'might  enter  an 
order  discontinuing  the  appeal 
without  costs;  the  attorney-gene- 
ral holding  that  the  action  in- 
volved no  question  of  public  in- 
terest, but  was  a  mere  contest 
between  rival  companies,  which 
had,  in  effect,  been  already  de- 
cided in  the  former  action  between 
them.  Upon  this  stipulation  an 
order  discontinuing  the  appeal 
was  entered.  Subsequently,  the 
successor  to  the  attorney-general 
who  signed  the  stipulation  for 
the  discontinuance  of  the  appeal, 
consented  that  the  said  order 
should  be  vacated  and  the  appeal 
prosecuted  if  the  court  thought  it 
could  be  done.  Upon  this  con- 
sent, the  attorneys  who  had 
brought  the  action  procured  an 
order,  on  an  ex  parte  application, 


vacating  the  order  discontinuing 
the  appeal,  upon  an  appeal  from 
that  order  and  from  one  denying 
a  motion  made  by  the  defendant 
to  vacate  it,  held,  that  the  orden 
of  discontinuance  should  not  have 
been  vacated  without  notice  to 
the  defendants. 

That,  upon  the  merits,  the  order 
discontinuing  the  appeal  was 
properly  made,  and  should  not 
have  been  vacated.  (People  agt. 
Ventral  Cross- Town  R.  E.  Co.,  21 
Hun,  476.) 

48.  Upon   the    trial    of    an    action 
brought  in  the  marine  court  of 
the  city  of    New  York  by  one 
Talcott,  against  one  Salke,  Tal- 
cott  recovered  a  judgment,  which 
was,  upon  appeal  to  the  general 
term  of  the  marine  court,  reversed, 
and  a  new  trial  ordered.     Talcott 
then  appealed  to  the  general  term 
of  the  court  of  common  pleas, 
without    giving  the    stipulation, 
required  by  chapter  545  of  1874, 
to  the  effect  that  judgment  abso- 
lute might   be  rendered  against 
him  in  the  event  of  the  affirmance 
of  the  order  directing  a  new  trial. 
The  common  pleas  affirmed  the 
order  of  the  general  term  of  the 
marine  court,   directing    a    new 
trial.     Salke  thereupon,  claiming 
that  the   common    pleas    should 
have  ordered  a  judgment  absolute 
in  his  favor,  procured  a  writ  of 
prohibition,     restraining    Talcott 
and  the  marine  court  from  taking 
any  further  proceedings    in   the 
action. 

Upon  an  appeal  from  the  order 
granting  the  said  writ,  held,  that  in 
the  absence  of  the  stipulation  re- 
quired by  the  act  of  1874,  the 
court  of  common  pleas  could  not 
have  ordered  a  judgment  absolute 
in  favor  of  Salke.  (People  ex  rel. 
Salke  agt.  Talcott,  21  Hun,  591.) 

49.  That  if  the  appeal  could  be  taken 
without  any    stipulation    having 
been  given,  the  common  pleas  in 
considering  the  case  were,  by  sub- 
division 2  of  section  43  of  chapter 
479  of  1875,  vested  with  a  discre- 
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tion  as  to  the  disposition  to  be 
made  of  it,  which  discretion  was 
not  reviewable  at  a  special  term 
of  the  supreme  court  on  an  appli- 
cation for  a  writ  of  prohibition. 

That  if  the  relator  was  aggrieved 
by  any  irregularity  in  the  form  of 
the  judgment  of  the  court  of  com- 
mon pleas,  he  should  apply  to  that 
court  for  the  correction  of  the 
judgment. 

That  if  the  marine  court  had  no 
authority  to  proceed  further  with 
the  case,  the  relator  could  protect 
himself  .  by  raising  the  proper 
objections  and  by  taking  the 
proper  exceptions  when  the  case 
should  be  moved  for  trial,  and  by 
correcting  any  erroneous  rulings 
thereon  by  appeal.  (Id.) 

50.  This  action  was  commenced  in 
November,  1869,  to  foreclose  a 
mortgage,  the  plaintiff  praying 
for  a  judgment  for  any  deficiency 
that  might  arise  upon  a  sale, 
against  the  defendant  Griswold, 
the  mortgagor,  and  against  the 
defendant  Coe,  upon  an  independ- 
ent guaranty  executed  by  him. 
Coe  died  on  January  9,  1870.  On 
January  twentieth,  the  court  di- 
rected the  usual  judgment  of  fore- 
closure and  sale  to  be  entered,  as 
of  January  6,  1870,  nunc  pro  tune. 
This  judgment  contained  no  pro- 
vision charging  the  defendant, 
Coe,  with  any  deficiency. 

Upon  a  sale  had  in  1877,  a  large 
deficiency  arose,  the  premises 
being  purchased  by  one  Win.  H. 
Grant,  who  was,  upon  the  death 
of  the  original  plaintiff,  in  1878, 
appointed  his  executor.  There- 
after, and  on  December  24,  1879, 
he,  as  such  executor,  moved  to 
amend  the  said  judgment,  nunc 
pro  tune,  as  of  January  6,  1870, 
by  inserting  therein  a  provision 
charging  the  said  Coe  with  any 
deficiency  that  might  arise  upon 
the  sale: 

Held,  that  the  court  had  no 
power  to  grant  the  motion,  as  the 
application,  though  in  form  one 
for  leave  to  amend  the  judgment, 
was  in  reality  one  for  leave  to 


enter  an  original  judgment,  by 
default,  against  Coe,  some  ten 
years  after  his  death.  (Qrant  agt. 
Ghriswold,  21  Hun,  509.) 

51.  That,    even   if   the  coxirt  had 
power  to  make  the  order,  it  erred 
in  exercising  it  in  this  case,  as  no 
excuse  was  given  for  the   long 
delay  in  making  the  application. 
(Id.) 

52.  In  July,  1877,  a  claim  against 
the  estate  of  a  deceased  person 
was,  pursuant  to  the  statute,  re- 
ferred to  J.   L.  Angle,  Esq.,  to 
hear  and  determine.      The  trial 
was  commenced  on  the  4th  day  of 
September,  1877,  and  continued  by 
adjournments  until  December  22, 
1877,  when  it  was  suspended  with- 
out day.     On  December  20,  1877, 
the  said  J.  L.  Angle,  was  appointed 
a  justice  of  the  supreme  court,  to 
fill    a   vacancy    therein,   and  on 
December  22  he  accepted  the  said 
office  and  entered  upon  and  con- 
tinued   to    discharge    the  duties 
thereof  until  the  expiration  of  the 
term  for  which  he  was  appointed, 
viz*.:  December  81,  1878. 

On  August  10,  1878,  the  said  J. 
L.  Angle,  as  referee  as  aforesaid, 
made  and  filed  his  report  in  the 
case.  Upon  an  appeal  from  an 
order  denying  a  motion  to  vacate 
the  report,  on  the  ground  that  the 
referee  was  incompetent  to  act  as 
such  while  holding  the  office  of  a 
justice  of  the  supreme  court : 

Held,  that  the  prohibition  con- 
tained in  section  25  of  article  6  of 
the  Constitution,  was  absolute 
and  peremptory,  and  prevented 
any  justice  of  the  supreme  court 
from  acting  as  a  referee. 

That  the  facts  that  the  trial  of 
the  action  had  been  commenced 
before  he  was  appointed  a  justice 
of  the  said  court,  and  that  he 
acted  without  making  any  charge 
for  his  services,  did  not  relieve 
him  from  the  said  prohibition. 
(Countryman  agt.  Norton,  21  Hun, 
17.) 

53.  That  the  provision  could  not  be 
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waived  by  any  stipulation  or  acts 
on  the  part  of  the  defendant. 
(Id.) 

54.  That  as  the  referee  had  since 
ceased  to  be  a  justice  of  the  su- 
preme court,  his  report  should  be 
set  aside,  and  either  party  should 
be  allowed  to  proceed  with  the 
reference  on    the    evidence    and 
proceedings  as  they  stood  on  the 
22d  day  of  December,  1877.     (Id.) 

55.  Chapter  733  of  1865,  providing 
that  when  an  administrator  shall 
have  been  removed  or  suspended, 
or  his    letters  of    administration 
shall  have  been  revoked,  he  shall 
be  liable  to  account  on  the  appli- 
cation of  his.  successor,  did  not 
repeal  the  provisions  of  chapter 
460  of  1837,  as  amended  by  chap- 
ter 229  of  1862,   authorizing  the 
surrogate  to  compel  such  an  ad- 
ministrator   to  account,    on    the 
application  of  a  creditor,   or  to 
take  and  state  a  final  account  upon 
the  application  of   the  removed 
administrator.        (Dunford     agt. 
Weaver,  21  Hun,  349.) 

56.  In  an  action  against  a  sheriff  for 
the  escape  of  one  held  by  him  by 
virtue  of  a  precept  or  mandate 
issued  by   a  surrogate,    upon   a 
decree  entered  upon  a  final  ac- 
counting, rendered  by  such  per- 
son after  letters  of  administration 
issued  to  him  had  been  revoked, 
the  sheriff  cannot  avail  himself  of 
any  error  in  the  decree,  or  in  the 
process  upon  which  the  arrest  was 
made,  unless  it  be  such  as  to  render 
the  latter  absolutely  void.    (Id.) 

57.  In  such  an  action  the  plaintiff, 
if  successful,  is  entitled  to  recover 
as  damages,  under  section  158,  of 
the  Code  o$  Civil  Procedure,  the 
amount  named  in  the  warrant  of 
commitment,  with  interest  there- 
on, if  it  so  provides.     (Id.) 

58.  Evidence  to  show  that  the  per- 
son arrested  was  insolvent,  is  not 
admissible  in  such  an  action,  in 
mitigation  of  damages.    (Id.) 


59.  Upon  the  trial  a  witness,  called 
by  the  plaintiff  to  testify  as  to  a 
conversation  he  had  had  with  the 
defendant,  said  that  he  could  not 
say  what  the  defendant  had  stated 
in  it.     Subsequently  he  was  asked 
what  impression  that  conversation 
made  upon  his  mind : 

Held,  that  the  question  was 
properly  excluded.  (Wilder  agt. 
Peabody,  21  Hun,  376.) 

60.  Upon  the  trial  of  this  action  the 
defense  called  one  George  Morse 
for  the  purpose  of  impeaching  the 
plaintiff's    character,    he    having 
been  sworn  as  a  witness.     Morse 
having  testified  that  the  plaintiff's 
general  character  for  truth  and 
veracity  was  bad,  was  asked,  and 
allowed,  against  the  plaintiff's  ob- 
jection and  exception,  to  answer 
in  the  affirmative  the  following 
question:   "Did  Mr.  Wilder  (the 
plaintiff)  state  to  you  in  a  certain 
conversation  that  he  regarded  it 
as    no    wrong    to    swear   falsely 
against  such    a   man    as    Albert 
Morse  ?  " 

Held,  that  it  was  error  to  allow 
the  question  to  be  put  and  an- 
swered, as  it  called  for  a  specific 
declaration  upon  a  collateral  mat- 
ter to  which  the  attention  of  the 
plaintiff  had  not  been  called  on 
his  cross-examination.  (Id.) 

61.  On  July  20, 1875,  the  plaintiff,— 
a  receiver  appointed   in  supple- 
mentary   proceedings    instituted 
against  one  H.  C.  Suteliffe,  upon 
a  judgment  recovered  against  him 
by  one  Ferris,  —  recovered  a  judg- 
ment, in  an  action  brought  against 
the  said  H.   C.  Sutcliffe  and  his 
son  William,  declaring  the  said 
Ferris  judgment  to  be  a  lien  upon 
certain  land  conveyed  by  a  third 
person  to  William,  and  upon  a 
building  erected  thereon,  on  the 
ground  that  the  money  for  the 
purchase  of  the  land  and  the  erec- 
tion of  the  building  was  furnished 
by  the  father.  On  an  appeal  taken 
by  William  the  judgment  was  af- 
firmed by  the  general  term,  but 
reversed  by  the  court  of  appeals 
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OQ  the  grounds  that  a  receiver  in 
supplementary  proceedings  could 
not  enforce  the  trust  arising  in 
favor  of  the  father's  creditors,  by 
reason  of  his  having  furnished  the 
money  for  the  purchase  of  the 
land ;  and  that  as  to  the  building 
it  was  not  shown  that  the  money 
was  advanced  by  the  father  with 
an  intent  to  defraud  his  creditors. 
H.  C.  Sutcliffe  having  died,  pend- 
ing the  appeal  to  the  general  term, 
the  plaintiff,  in  October,  1879,  ap- 
plied for  and  procured  an  order 
substituting  H.  C.  Sutcliffe's  ad- 
ministrators as  a  defendant,  vacat- 
ing the  judgment  entered  against 
him,  and  ordering  a  new  trial : 

Held,  that  the  order  was  proper 
and  should  be  affirmed.  ( Under- 
wood agt.  Sutcliffe,  21  Hun,  357.) 

62.  Where  a  defendant,  in  an  action 
brought  against  him  by  his  wife, 
for  a  limited  divorce,  fails  to  com- 
ply with  the  terms  of  an  order  re- 
quiring him  to  pay  a  certain  sum 
of  money  to  her  attorney  to  meet 
the  expenses  of  the  suit,  he  is 
guilty  of  a  contempt  for  which  the 
court  may  issue  a  precept  commit- 
ting him  to  jail.     (Strobridge  agt. 
Strobridge,  21  Hun,  288.) 

63.  Upon  the  return  of  an  order,  re- 
quiring the    defendant  to  show 
cause  why  he  should  not  be  com- 
mitted for  failing  to  comply  with 
the  terms  of  such  an  order,  he 
cannot  show,  in  opposition  to  the 
motion,  that  his  pecuniary  circum- 
stances arc  such  as  to  render  him 
unable  to  pay  the  moneys  thereby 
required  to  be  paid.     (Id.) 

64.  An  application  under  2  Revised 
Statutes,  538,  section  20,  for  relief, 
on  the  ground  of  the  applicant's 
inability  to  comply  with  the  re- 
quirements of  the  order,  must  be 
made  to  the  court,  upon  notice  to 
the  adverse  party. 

Semble,  that  the  remedy  afforded 
by  the  said  section  was  intended 
for  those  only  who  are  actually 
imprisoned.  (Id.) 


65.  In  order  to  give  a  justice  of  the 
peace  jurisdiction  of  an  applica- 
tion to  sell  animals,  seized  under 
chapter  459  of  1862,  as  amended 
by  chapter  814  of  1867,  while  tres- 
passing upon  the  lands  of  the  ap- 
plicant, the  complaint  must  allege 
that  the  animals  escaped  upon  the 
land  from  the  highway.  (Coles  agt. 
Burns,  21  Hun,  246.) 

66.  It  is  improper  to  allow  the  com- 
plaint to  be  amended  by  the  inser- 
tion of  this  allegation  after  the 
defendant  has  answered,  and  the 
case  has  been  called  for  trial.  (Id.) 

67.  The  term  "  running  at  large,"  as 
used  in  section  1  of  the  said  act, 
implies  permission  or  assent,  or  at 
least  some  fault  or  neglect  on  the 
part  of  the  owner  of  the  animals. 

Where  animals  escape  from  their 
owner's  premises,  after  due  pre- 
cautions to  secure  them  have  been 
taken,  and  without  any  default  or 
neglect  on  his  part,  and  he  there- 
after makes  immediate  and  suit- 
able efforts  to  secure  and  recover 
them  they  cannot  be  said  to  be 
"  running  at  large,"  within  the 
meaning  of  the  said  act.  (Id.) 

68.  The  plaintiff  having  brought  an 
action    against    the    defendants, 
upon  a  doubtful  claim  for  a  large 
amount,   it  was  verbally  agreed 
between  the  parties  that  the  de- 
fendants should  pay  to  the  plain- 
tiff $150,  in  consideration  of  his 
agreeing  to  discontinue  and  settle 
the  suit.     The  plaintiff  thereafter 
tendered  his  consent  to  the  dis- 
continuance of  the  suit,  together 
with  a  release,  but  the  defendants 
failed  to  pay  the  $150  as  agreed. 
The  release  and    discontinuance 
were  never    accepted,   nor  were 
they  left  with  the  defendants  or 
their  attorney. 

The  plaintiff  then  brought  this 
action  to  recover  the  $150,  aver- 
ring mutual  promises,  with  a  ful- 
fillment on  his  part  and  a  breach 
on  the  part  of  the  defendants: 

Held,  that  the  agreement  to  set- 
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tie  the  pending  suit,  being  entirely 
unexecuted,  was  not  binding  upon 
the  plaintiff,  and  would  have  been 
no  bar  to  the  original  suit,  unless 
executed  by  the  acceptance  of  the 
$150. 

That  there  was,  therefore,  no 
consideration  for  the  defendants' 
promise  to  pay  the  $150. 

That  the  action  could  not  be 
maintained.  (Panzerbeiter  agt. 
Waydett,  21  Hun,  161.) 

69.  One  Lampert,  while  returning 
home,  after  attending  at  the  ma- 
rine court  in  a  proceeding  to  which 
he  was  a  party,  was  arrested  upon 
an  execution  against  his  person, 
issued  upon  a  judgment  recovered 
against  him  in  that  court  by  one 
Faendler.  After  he  had  given 
bail  for  the  limits,  and  been  dis- 
charged from  custody,  a  writ  of 
habeas  corpus  was  issued  to  the 
sheriff,  commanding  him  to  bring 
Lampert  before  one  of  the  justices 
of  the  supreme  court,  to  which 
the  sheriff  made  a  return  that  he 
was  unable  to  obey  the  writ,  for 
the  reason  that  Lampert  was  not 
in  his  actual  custody.  Upon  the 
hearing,  at  which  Lampert  volun- 
tarily appeared,  an  order  was  made 
directing  that  Lampert  be  released 
from  the  execution,  and  dis- 
charged from  all  imprisonment  in 
pursuance  thereof: 

Held,  that  Lampert  was  not  at 
the  time  of  the  issuing  of  the  writ 
imprisoned  by  the  sheriff,  nor  was 
his  bond  for  the  limits  such  a  re- 
straint by  that  officer  as  author- 
ized a  resort  to  the  writ  of  habeas 
corpus. 

That  the  writ  could  not  be  is- 
sued to  inquire  into  a  mere  mat- 
ter of  temporary  privilege  by 
which  the  applicant  was  exempted 
from  arrest,  but  that  his  remedy 
for  a  violation  of  such  privilege 
was  by  an  ex  parte  application  to 
the  court  before  which  he  was  at- 
tending, or  to  the  court  out  of 
which  the  process  had  issued. 

That  the  proceedings  should 
have  been  dismissed  with  costs. 
(Matter  of  Lamperl,  21  Hun,  154.) 


70.  In  this  action,  brought  upon  two 
promissory  notes  given  for  goods 
sold  and  delivered  to  the  defend- 
ant, the  latter  set  up  a  discharge 
in  bankruptcy  under  a  composi- 
tion, to  which  defense  no  reply 
was  interposed  by  the  plaintiff. 
Upon  the  trial  the  plaintiff  was 
allowed,   after  the  discharge    in 
bankruptcy  had  been  proved,  to 
give  evidence  to  show  that  the  in- 
debtedness for  which  the  notes 
were  given  had  been  fraudulently 
contracted : 

Held,  that  a  discharge  under  a 
composition  in  bankruptcy  did 
not  discharge  the  defendant  from 
a  debt  fraudulently  contracted. 
(Argall  agt.  Jacobs,  21  Hun,  114.) 

71.  That  it  was  not  necessary  for 
the  plaintiff  to  serve  any  reply. 
(Id.) 

72.  That  the  fact  that  the  action  was 
brought  upon  the  notes  instead  of 
upon  the  original    indebtedness, 
did  not  prevent  the  plaintiff  from 
proving  fraud  in  the  contracting 
of  the  debt  to  avoid  the  effect  of 
the  discharge  in  bankruptcy  inter- 
posed by  the  defendant.     (Id.) 

73.  A  motion  for  a  new  trial  on  the 
ground  of  surprise  cannot  be  made 
upon  the  minutes  of  the  justice 
before  whom  the  action  was  tried. 
(Id.) 

74.  This  action  was  brought  by  the 
plaintiff  to  recover  the  damages 
occasioned  by  an  alleged  slander. 
The  complaint  charged  that  the 
defendant  "did,  sometime  during 
the  month  of  September,  1879,  at 
the  city  of  New  York,   falsely, 
wrongfully  and  maliciously  speak, 
utter  and  publish  the  following 
false,  defamatory  and  actionable 
words  of  and  concerning  the  plain- 
tiff, in  the  German  language,  in 
the  presence  and  hearing  of  divers 
persons,  all  of  whom  understood 
the  same;"  it  then  set  forth   the 
language  in  German  and  English, 
and  alleged  that  by  reason  of  the 
speaking  of  such  words  the  plain- 
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tiff  "was  greatly  injured  in  his 
fame,  reputation  and  good  name 
as  a  physician,  and  in  his  earn- 
ings, profits  and  income  as  such," 
and  that  he  had  sustained  great 
damages. 

Upon  an  application  by  the  de- 
fendant for  a  bill  of  particulars, 
held,  that  the  plaintiff  should  be 
required  to  furnish  a  bill  of  par- 
ticulars specifying  at  what  place 
•or  places,  and  in  the  presence  of 
what  person  or  persons,  the  words 
were  claimed  to  have  been  spoken. 
'(Stiebeling  agt.  Lockhaus,  21  Hun, 
457.) 

75.  That  as  the  allegations  as  to  the 
injury  to  the  earnings,  profits  and 
income  of  the  plaintiff  as  a  physi- 
cian, were  not  sufficient  to  allow 
him  to  prove  special  damages  in 
particular    instances,    upon    the 
trial,  it  was  unnecessary  to  order 
a  bill  of  particulars  in  those  re- 
spects.    (Id.) 

76.  This  action  was  brought  to  re- 
cover moneys  alleged  to  have  been 
fraudulently  embezzled  and  mis- 
appropriated   by    the    defendant 
while  acting  as  a  book-keeper  for 
the  plaintiff.    Upon  a  motion  to 
vacate  an  order  of  arrest  granted 

•  herein,  the  court  below  found  that 
a  portion  of  the  sum  sought  to  be 
recovered  had  probably  been 
fraudulently  appropriated  by  the 
defendant  and  that  the  residue 
had  been  obtained  and  used  by 
him,  with  the  plaintiff's  knowl- 
edge and  consent,  and — held  that, 
inasmuch  as  the  demand,  upon 
which  an  order  of  arrest  could 
have  been  properly  granted,  had 
been  united  with  one  upon  which 
it  could  not  be  granted,  that  the 
order  should  be  vacated: 

Held,  that  the  order  was  properly 
vacated : 

To  authorize  the  granting  of  an 
order  of  arrest,  under  subdivision 
4  of  section  549  of  the  Code  of 
Civil  Procedure,  as  amended  in 
1879,  the  complaint  must  allege 
the  cause  of  action,  therein  set 
forth,  to  be  fraudulent  or  to  have 


been  fraudulently  contracted,  and 
must  limit  the  application  for  the 
order  to  such  cause  of  action. 
(Boston  agt.  Cassidy,  21  Hun,  459 ) 

77.  The  plaintiff  in  an  action,  being 
a  non-resident,   was  required  by 
an  order,  made  on  the  application 
of  the  defendant,  to  file  a  bond  as 
security  for  the  costs  of  the  ac- 
tion, and  pay  ten  dollars  costs  of 
the    motion,     within    ten    days. 
"Within  that  time  the  plaintiff  filed 
the  bond,  but  neglected  to  pay  the 
costs.     Thereafter,  on  the  defend- 
ant's application,   the  complaint 
was  dismissed,   and  a  judgment 
for  the  costs  entered  in  his  favor. 

In  an  action  brought  by  him 
against  the  sureties  to  the  said 
bond,  to  recover  the  costs  of  the 
action,  held,  that  by  procuring  a 
dismissal  of  the  complaint,  the 
defendant,  in  legal  effect,  refused 
to  accept  the  bond,  and  that  the 
same  never  went  into  effect  or 
became  operative. 

That  the  sureties  were  not  liable 
thereon,  and  that  the  action  could 
not  be  maintained.  (Remington 
agt.  Westemnann,  21  Hun,  440.) 

78.  It  is  no  objection  to  an  order 
of  arrest  granted  under  subdivis- 
ion 4  of  section  550  of  the  Code 
of  Civil  Procedure,   that  it  pre- 
scribes the  form  of  the  undertak- 
ing to  be  taken  by  the  sheriff,  if 
such  form  corresponds  with  that 
required  by  subdivision  1  of  sec- 
tion 575  of  the  said  code. 

So  much  of  section  551  of  the 
Code  of  Civil  Procedure  as  pro- 
vides that,  in  a  case  specified  in 
subdivision  4  of  section  550,  an 
order  of  arrest  can  only  be  granted 
by  the  court,  is  not  applicable  to 
the  first  judicial  district,  and  in 
the  said  district  such  an  order  may 
be  made,  by  a  judge  out  of  court, 
at  any  time.  (Boucicault  agt. 
Boucicault,  21  Hun,  431.) 

79.  Under  section  770  of  the  Code 
of  Civil  Procedure,  any  applica- 
tion, except  for  a  new  trial  upon 
the  merits,  which,  elsewhere,  must 
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be  made  in  court,  may,  in  the 
first  judicial  district,  be  made  at 
any  time  to  a  judge  out  of  court. 
(Id:) 

80.  In  an  action  brought  by  a  wife 
against  her  husband,  to  procure 
an  absolute  divorce  on  the  ground 
of  adultery,  an  order  for  his  arrest 
may  be  granted  under  subdivision 
4  of  section  550  of  the  Code  of 
Civil  Procedure.     (Id.) 

81.  In  this  action,  brought  to  re- 
cover damages  for  personal  in- 
juries alleged  to  have  been  caused 
by  the  negligence  of  the  defend- 
ant,   the    latter   was    personally 
served    with    the  summons    and 
complaint  on  March  4,  1880,  at 
Nice,  in  France,   where  she  re- 
sided, in  pursuance  of  an  order 
directing  the  service  of  the  sum- 
mons by  publication.     On  April 
16,  and  before  the  time  for  the 
defendant  to  appear  and  answer 
had   expired,   she  moved  to  set 
aside  the  order  directing  the  serv- 
ice of  the  summons  by  publica- 
tion, on  the  ground  that,  as  the 
action  was  one  in  which  an  attach- 
ment could  not  issue,  no  judg- 
ment could,  under  section  1217  of 
the  Code  of  Civil  Procedure,  be 
entered  against  her  by  default: 

Held,  that,  as  the  defendant's 
time  to  appear  and  answer  had 
not  expired  when  the  motion  was 
made,  and  as  no  attempt  to  enter 
a  judgment  by  default  had  been 
made,  the  motion  was  properly 
denied  as  premature. 

That  the  order  for  the  service 
of  the  summons  by  publication 
was  properly  granted,  even  though 
the  plaintiff  might  not  thereafter 
be  able  to  show  such  a  state  of 
facts  as  would  authorize  him  to 
enter  any  judgment  against  the 
defendant  in  case  she  failed  to 
appear  or  answer.  (Clarke  agt. 
Bored,  21  Hun,  594.) 

82.  On  December  27,  1876,  this  pro- 
ceeding was  commenced  to  vacate 
an  assessment  for  paving  a  street 
in  the  city  of  New  York,  which 


had  been  confirmed  in  1869,  on  the 
ground  that  the  ordinance  direct- 
ing the  work  to  be  done  had  not 
been  published  as  required  by  the 
charter.  Upon  the  hearing,  it  ap- 
peared that  while  the  list  was  in 
the  hands  of  the  collector,  and 
prior  to  January  1,  1871,  the  as- 
sessment upon  twenty-four  of  the 
parcels,  amounting  to  $6,661.63, 
had  been  paid;  that  the  assess- 
ment upon  five  of  the  thirty-one 
remaining  parcels,  returned  to  the 
bureau  of  arrears  as  unpaid,  had 
been  paid  before  this  proceeding 
was  commenced ;  that  the  assess- 
ment upon  all  the  others  had  been 
vacated  by  orders  of  the  supreme 
court,  made  in  1871,  1872  and 
1873,  and  that  two  of  the  lots, 
upon  which  the  assessments  had 
been  paid,  had  changed  hands, 
and  now  belonged  to  different 
persons : 

Held,  that,  as  it  appeared  that 
the  assessment  had  been  partly 
enforced  and  paid,  and  that  some 
of  the  lots  had  changed  hands, 
thereby  rendering  it  impossible  to 
do  justice  to  the  other  property 
owners,  if  the  assessment  upon 
the  petitioner's  lot  should  be  va- 
cated, his  application  should  be 
denied  on  account  of  his  laches  in 
instituting  the  proceedings.  (Mat- 
ter of  Lord,  21  Hun,  555.) 

83.  Where,  in  an  action  brought  by 
a  wife  to  procure  an  absolute  di- 
vorce from  her  husband  on  ac- 
count of  his  adultery,  the  com- 
plaint alleges   that  the  adultery 
was   committed  with    a  woman 
named  therein,  such  woman  can- 
not, upon  the  failure  of  the  de- 
fendant to  appear  and  answer,  be 
made  a  party  to  the  action  and  be 
allowed  to  answer  and  defend  the 
same  upon  the  merits.    (C lay  agt. 
Clay,  21  Hun,  609.) 

84.  The  court  will,  however,  require 
notice  to  be  given  to  her  qounsel 
of  all  proceedings  to  take  testi- 
mony in  the  action,  and  win  al- 
low her  to  be  present  and  cross- 
examine  the  witnesses  produced, 
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to  be  herself  sworn  as  a  witness 
and  give  her  testimony,  and  to 
have  summoned  and  examined 
such  witnesses  as  she  may  desire. 
(Id.) 

85.  This  action  was  brought  to  re- 
cover a  balance  due  on  an  account 
for  caps  sold  and  delivered  by  the 
plaintiffs  to  the  defendants.    The 
answer  was  a  general  denial.  Upon 
the   trial,   the    plaintiffs    having 
proved  the  manufacture  and  ship- 
ment of  the  caps,  pursuant  to  a 
contract,  and  rested,  the  defend- 
ants proved  that  the  caps  were 
imperfect,   in    that    the    crowns 
were    not    properly    stitched    to 
them,  and  came  on,  thereby  ren- 
dering them  unsalable,  and  that 
they  had,  for  that  reason,  returned 
them  to  the  plaintiffs.    The  plain 
tiffs  then  offered  to  disprove  the 
statement  made  by  the  defendants 
as  to  the  alleged  defect  in  the 
caps;  but  the  evidence  was  ex- 
cluded on  the  ground  that  they 
should  have  offered  the  testimony 
before  closing  their  case : 

Held,  that  it  was  error  to  exclude 
the  evidence. 

That  the  plaintiffs  were  justified 
in  resting  their  case  upon  proof  of 
the  manufacture  and  delivery  of 
the  goods,  and  were  not  obliged 
to  prove  that  particular  defects 
therein,  which  the  defendants 
might  set  up  as  a  defense,  did 
not  in  fact  exist.  (Bancroft  agt. 
Sheehan,  21  Hun,  550.) 

86.  This  appeal  was  taken  from  a 
judgment    dismissing   the   com- 
plaint in  this  action,  which  was 

•  brought  to.  have  certain  railroad 

bonds,  issued  by  the  town  of 
Greenwood,  canceled,  on  the 
ground  that  an  act  (chap.  638  of 
1874),  which  undertook  to  cure 
certain  irregularities  in  the  peti- 
tion for  their  issue,  was  invalid. 
Upon  the  hearing  of  the  appeal, 
it  appeared  that  the  validity  of 
the  bonds,  and  of  the  act  in  ques- 
tion, had  already  been  passed  upon 
by  the  general  term  of  the  fourth 
department,  upon  an  appeal  from 


an  order  made  in  this  action,  con- 
tinuing a  temporary  injunction 
granted  therein,  and  that  the  judg- 
ment below  conforme  1  10  this  de- 
cision: 

Held,  that  the  former  decision  of 
the  general  term  should  be  accept- 
ed as  final  and  conclusive.  (Rogers 
agt.  Rochester,  &c.,  R.  R.  Co.,  21 
Hun,  44.) 

87.  Under  section  1342  of  the  Code 
of  Civil  Procedure,  no  appeal  can 
be  taken  to  the    supreme  court 
from  an  order  a_ffecting  a  substan- 
tial right,   made   by  a  court  or 
judge,  unless  it  was  made  in  an 
action  brought  in  a  court  of  rec- 
ord.  (Fish  agt.  Thrasher,  21  Hun, 
15.) 

88.  No  appeal  lies  from  an  order  of 
the  county  court,  denying  a  mo- 
tion for  a  new  trial,  where  the  ac- 
tion was  brought  in  a  court  not  of 
record,    and    subsequently  came 
into  the  county  court  on  appeal 
from  a  judgment  of  the  court  be- 
low.    (Id.) 

89.  Upon  an  applicalion  to  vacate 
an  order  made  herein,  on  Febru- 
ary 13,  1880,  directing  the  defend- 
ant to  appear  and  be  examined  in 
proceedings  supplementary  to  ex- 
ecution, it  was  shown  that  the  de- 
fendant had  already  been  exam- 
ined herein,  in  pursuance  of  an 
order  made  on  June  17,  1872,  and 
that  such  examination  had  been 
completed  and  a  receiver  appoint- 
ed.    The  affidavit  upon  which  the 
second  order  was  granted  made 
no  reference  to  the  previous  appli- 
plication : 

Held,  that  the  order  was  prop- 
erly set  aside  for  that  reason. 
(G-rocers'  Bank  agt.  Bay  and,  21 
Hun,  203.) 

90.  Quaere,  as  to  whether  a  second 
application  to  examine  a    judg- 
ment debtor  may  be  made  ex  parte, 
or  whether   notice  thereof  must 
be  given.     (Id.) 

91.  Where,   in    an  action  brought 
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against  a  firm,  consisting  of  two 
members,  an  attachment  is  issued, 
and  thereafter  one  of  the  partners 
is  personally  served  with  the  sum- 
mons, but  the  other  is  not,  nor  are 
proceedings  to  serve  him  there- 
with by  publication  commenced 
within  the  thirty  days  required  by 
the  statute,  the  attachment  ceases 
to  be  a  lien  upon  the  firm  prop- 
erty. (Donnett  agt.  Williams,  21 
Hun,  2.6.) 

92.  The  failure  to  state  in  an  affida- 
vit,  upon  which  an  application 
for  an  attachment  is  made,   that 
the  plaintiff  is  entitled  to  recover 
the  sum  specified   therein,   over 
and     above     all     counter-claims 
known  to  him,    as  required  by- 
section  636  of  the  Code  of  Civil 
Procedure,  renders  the  attachment 
void  ab  initio.     (Id.) 

93.  In  an  action  by  the  plaintiff  to 
recover  for  services  rendered  to 
the  defendant,  the  latter  set  up,  as 
a  counter-claim,  that  the  plaintiff 
was  a  trustee  of  a  manufacturing 
corporation,   and  that,  by  reason 
of  his  failure  to  file  the  annual 
report  required  by  law,  he  had 
become  personally  liable  for  the 
debts  of  the  company,   some  of 
which  were  held  by  the  defendant 
at  the  time  of  his  default,  which 
debts  he  sought  to  set-off  against 
the  plaintiff's  claim  herein: 

Held,  that  the  counter-claim  was 
not  based  upon  a  contract,  as  re- 
quired by  section  501  of  the  Code 
of  Civil  Procedure,  and  that  it 
should  be  stricken  out.  (Clapp 
agt.  Wright,  21  Hun,  240.) 

94.  Section   1013  of   the   Code  of 
Civil  Procedure, — authorizing  the 
court    to    order    a    compulsory 
reference,  where  the  trial  will  re- 
quire the  examination  of  a  long 
account,  and  will  not  require  the 
decision  of  difficult  questions  of 
law, — is  applicable  as  well  to  such 
actions  as  are  of  equitable,  as  to 
such  as  are  of  legal  cognizance. 

The  only  effect  of  the  last  clause 
of  the  said  section  is  to  authorize 


the  court  to  appoint  a  referee  to 
decide  some  of  the  issues,  less 
than  the  whole,  or  to  report  find- 
ings upon  one  or  more  specific 
questions  of  fact. 

In  no  case  can  the  court  order 
the  compulsory  reference  of  an 
action,  where  the  trial  will  not 
require  the  examination  of  a  long 
account,  or  will  require  the  de- 
cision of  difficult  questions  of  law. 
(Dane  agt.  Liverpool,  &c.,  Ins.  Co., 
21  Hun,  259.) 

95.  The  defense  of  the  pendency  of 
another  action  must  be  taken  by 
answer  or  demurrer;    if  no*t   so 
taken  it  will  be  deemed  to  have 
been  waived. 

Where  the  answer  sets  up  as  a 
defense  a  final  settlement  and  ad- 
justment of  the  plaintiff's  claims 
in  a  proceeding  had  in  another 
court,  proof  of  a  proceeding  then 
pending  in  that  court  is  inadmis- 
sible. (Remington  agt.  Walker, 
21  Hun,  322.) 

96.  The  rendering  of  an  account  to 
a  surrogate  by  an  executor  or  ad- 
ministrator, and  the  settlement  of 
the    account,    after  it  has    been 
rendered,  are  separate  and  distinct 
proceedings.    (Id.) 

97.  Under  section  757  of  the  Code 
of  Civil  Procedure,  as  amended 
in  1879,  providing  that  "incase 
of  the  death  of  a  sole  plaintiff  or 
defendant,  if  tne  cause  of  action 
survives  or  continues,  the  court 
must,  upon  a  motion,  allow  or 
compel  the  action  to  be  continued, 
by  or  against  his  representative 
or  successor  in  interest,"  it  is  the 
duty  of  the  court  to  continue  the 
action,  if  it  survives  or  continues, 
without  regard  to  whether  or  not 
the  applicant  has  been  guiltv  of 
laches    in   making    the    motion. 
(Greene  agt.  Martine,  21  Hun,  136.) 

98.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  relating  to  the 
examination  of  parties  before  trial, 
the  court  cannot  refuse  to  grant 
an  order  for  the  examination  of  a 
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party  to  an  action  actually  pend- 
ing, nor  has  it  any  greater  or  dif- 
ferent power  to  limit  the  extent  of 
such  examination  than  it  has  to 
limit  the  examination  of  any  wit- 
ness upon  the  trial. 

So  far  as  the  questions  put  to 
the  witnesses  are  relevant  to  the 
issues  to  be  tried,  the  party  exam- 
ined must  answer  them. 

The  right  of  examination  can- 
not be  limited  by  any  rule  of  the 
courts.  (Harrold  agt.  New  York, 
&c.,  R.  R.  Co.,  21  Hun,,  268.) 

99.  When  the  sheriff  has  become  li- 
able as  bail,  by  reason  of  the  fail- 
ure of  the  original  sureties  to  jus- 
tify, he  may  exonerate  himself  by 
surrendering  the  principal  to  the 
jail  before  the  expiration  of  the 
time  to  answer,  or  within  such 
time  thereafter  as  the  court  may 
deem  just  to  prescribe.     (Douglass 
agt.  Haberstro,  21  Hun,  320.) 

100.  But  to  entitle  the  sheriff  to  an 
order,  allowing  him  to  surrender 
the  principal  after  the  time  to  an- 
swer has  expired,  he  must  show  a 
substantial  and  sufficient  excuse 
for  permitting  the  defendant  in 
the  execution  to  be  at  large.    (Id.) 

101.  An  appeal  will  not  lie  to  the 
general  term  of  the  supreme  court 
from  an  order  of  the  county  court, 
made  in  an  action  commenced  in 
a  justice's  court,  and  brought  into 
the  county  court  by  appeal.    (Rob- 
erts agt.  Mar  son,  21  Hun,  363.) 

102.  Where  one  charged  with  petit 
larceny  elects  to  be  tried  by  a  court 
of  special  sessions,  it  is  not  essen- 
tial to  the  validity  of  a  conviction 
that  all  the  magistrates  should  con- 
cur therein ;  the  judgment  of  the 
majority  is  the  judgment  of  the 
court.      (People  ex  rel.    Sammons 
agt.  Wandell,  21  Hun,  515.) 

103.  An  infant  accused  of  petit  lar- 
ceny may  waive  his  right  to  a  trial 
by  jury,  and  elect  to  be  tried  by  a 
court  of  special  sessions.    (Id.) 


104.  In  an  action  to  recover  damages 
for  a  conversion  of  personal  prop 
erty,  the  costs  exceeded  the  ver- 
dict recovered  by  the  plaintiff,  and 
a  judgment  for  such  excess  was 
entered  in  favor  of  the  defendant : 

Held,  that  as  the  judgment  was 
recovered  in  an  action  for  a  tort, 
the  plaintiff  could  be  imprisoned 
under  an  execution  against  his 
person  issued  thereon.  (P/ulbrook 
agt.  Kettogg,  21  Hun,  238.) 

105.  Under  the  Code  of  Civil  Pro- 
cedure,  a  party  has  no  right  to 
interpose  an  unqualified  denial  ia 
a  verified  answer,  unless  it    be 
founded   upon    personal    knowl- 
edge; and  where  he  has  no  posi- 
tive knowledge,  but  has  knowl- 
edge or  information  sufficient  to 
form  a  belief,  he  is  not  only  per- 
mitted, but  bound  at  his  peril,  to 
deny  upon  information  and  belief. 
(Brotherton  agt.  Downey,  21  Hun, 
436.) 

106.  Costs  cannot  be  allowed  upon 
the  granting  of  an  ex  parte  order 
requiring  the   defendant  to    file 
his  answer.    (Edlefson  agt.  Duryee, 
21  Hun,  607.) 

107.  The  objection  that  an  indict- 
ment has  no  caption,  or  that  it 
does  not  show  in  what  court  it 
was  presented  or  found,   cannot 
be  raised  after  a  conviction,  by  a 
motion    in    arrest   of    judgment. 
(Gray  agt.  People,  21  Hun,  140.) 

108.  Actions   to    recover   penalties 
incurred    by  a  violation  of   the 
excise   law    within    the    city   of 
Yonkers,  must,  under  chapter  109 
of  1878,  be  brought  by  the  com- 
missioners  of    charities    thereof, 
and  not  by  the  board  of  commis- 
sioners of  excise.     (Commissioners 
of  Excise  agt.   Glennan,  21  Hun, 
244.) 

109.  Where  an  admission  in  a  plead- 
ing is  coupled  with  an  affirmative 
allegation,  the  adverse  party  can- 
not rely  upon  the  admission  unless 
he  accepts  it  as  modified  by  the 
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accompanying  allegation.    (Van- 
derbilt  agt.  Schreyer,  21  Hun,  537.) 

110.  On  November  18, 1879,  the  board 
of  supervisors  of  Livingston 
county  adopted  a  resolution  ap- 
pointing a  committee  to  inquire 
who  were  railroad  commissioners 
for  the  town  of  North  Dansville, 
if  any,  with  authority  to  send  for 
persons  and  papers,  and  take  such 
proof  of  the  subject-matter  as  to 
them  might  seem  expedient,  and 
if  it  appeared  that  any  person  or 
persons  were  reputed  to  be  in  oc- 
cupation of  such  office,  to  notify 
him  or  them  to  appear  before  the 
committee  and  inquire  when  and 
by  whom,  and  for  what  term  of 
office,  such  reputed  commissioners 
had  been  appointed.  The  relator, 
the  supervisor  of  the  said  town, 
who  was  appointed  chairman  of 
the  said  committee,  made  an  affi- 
davit setting  forth  facts  tending 
to  show  that  no  railroad  commis- 
sioners had  been  lawfully  ap- 
pointed for  the  said  town ;  that  a 
tax  had  been  imposed  upon  it  and 
collected,  the  proceeds  of  which 
it  was  his  duty,  as  supervisor,  to 
pay  to  such  commissioners,  to  be 
applied  upon  the  principal  and 
interest  of  certain  bonds  issued 
by  the  town ;  that  certain  persons 
claiming  or  reputed  to  act  as  such 
commissioners  had  been  duly  no- 
tified and  summoned  to  appear 
before  the  said  committee  and 
produce  certain  documents,  and 
that  they  had  neglected  and  re- 
fused so  to  do.  Upon  this  affida- 
vit a  justice  of  the  Supreme 
Court,  acting  under  chapter  190 
of  1858,  granted  an  attachment 
for  the  arrest  of  the  persons  so 
summoned,  and  thereafter  vacated 
the  same  on  condition  that  no 
action  for  false  imprisonment 
should  be  brought  on  account  of 
the  arrest : 

Held,  that  as  the  proposed  in- 
quiry was  not  instituted  to  enable 
the  board  of  supervisors  to  dis- 
charge any  duty  imposed  upon  it 
by  law,  or  o  enable  them  to  look 
after  the  a  airs  of  the  county  or 


protect  its  interests,  and  the  com- 
missioners were  not  officers  of  the 
county,  neither  the  said  board  nor 
the  committee  had  jurisdiction  of 
the  subject-matter  of  the  proposed 
inquiry,  and  that  the  attachment 
was  properly  vacated.  (Faulkner 
agt.  Morey,  22  Hun,  397.) 

111.  That,  as  it  was  vacated  for  a 
want  of  jurisdiction  over  the  sub- 
ject-matter, the  court  could  not 
impose,  as  a  condition  thereof,  a 
requirement    that    no    action  of 
false  imprisonment  on  account  of 
the    arrest   should    be    brought. 
(Id.) 

112.  The  plaintiff,  a  corporation,,  al- 
leged in  its  complaint  that  it  had 
issued  two  certificates  of  stock, 
numbered  respectively  three  and 
four,  to  one  Williams,  who  had 
transferred  them  to  the  defendant 
Hamlin;    that    certificate    No*    3 
had  been  presented  to  it  by  Ham- 
lin, and  that  the  same  had  been 
canceled  and  a  new  certificate  had 
been  issued  to  him  therefore ;  that 
certificate  No.  4,  having  been  lost 
by  Hamlin,  wrongfully  came  into 
the     hands    of     Williams,     and 
through  him    to    the    defendant 
Alberger,  who  presented  it  to  the 
plaintiff,   and  demanded  that  it 
should  enter  the  transfer  to  him 
upon    its  books;    that    Alberger 
also  claimed  to  be  the  owner  of 
the  other  certificate  transferred  to 
Hamlin;  that  the  plaintiff,  before 
notice  of  the  claim  of  Alberger, 
believing  the  certificate  No.  4  to 
have  been  lost,  had  issued  a  new 
certificate    therefor    to    Hamlin, 
which  was  still  outstanding;  that 
the  plaintiff  feared  that  Alberger 
demanded  the  transfer  to  be  made, 
with  the  intent  of   bringing  an 
action  against  it  to  recover  the 
penalties  imposed  by  chapter  40 
of  1848,  for  its  refusal  to  transfer 
the  stock;  that  the  plaintiff  was 
unable  to  determine  the  respective 
rights  of  the  parties,  and  feared 
that  it  might  be  exposed  to  injury 
by  reason  of  the  issue  of  the  said 
certificate  to  Hamlin.    It  prayed 
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for  a  judgment  determining  the 
respective  rights  of  the  parties, 
and  that  if  Alberger  had  no  inter- 
est in  the  certificate,  it  might  be 
delivered  up  and  canceled : 

Held,  that,  upon  the  facts  stated, 
the  plaintiff  had  no  right  to  bring 
the  controversy  into  a  court  of 
equity;  and  that  as  it  was  not  en- 
titled to  the  judgment  demanded, 
a  temporary  injunction,  restrain- 
ing the  defendant  from  disposing 
of  the  said  certificates  or  prose- 
cuting any  action  or  proceeding 
against  the  plaintiff  for  its  refusal 
to  transfer  the  stock  upon  its 
books,  was  improperly  granted 
and  should  be  vacated.  (Buffalo 
Grape  Sugar  Co.  agt.  Alberger,  22 
Hun,  439.) 

113.  During  the  pendency  of  this 
action  and  prior  to  the  recovery 
of  a  judgment  herein,  the  de- 
fendant procured  from  the  Court 
of  Common  Pleas  of  the  city  of 
New  York,  an  order  directing  him 
to  make  an  assignment  of  all  his 
property,  and  discharging  him 
from  his  debts,  under  the  "  Two- 
Third  Act."  Thereafter  this  or- 
der was,  upon  the  plaintiff's  appli- 
cation, vacated,  and  the  discharge 
canceled  on  the  ground  that  it 
was  fraudulently  and  irregularly 
procured.  From  this  last  order 
the  defendant  appealed  to  the 
general  term  of  the  common 
pleas,  and  procured  a  stay  of  all 
proceedings  in  the  court  of  com- 
mon pleas  during  the  pendency  of 
such  appeal.  Thereafter,  the 
plaintiff  having  recovered  a  judg- 
ment in  this  action  and  instituted 
proceedings  to  procure  the  ap- 
pointment of  a  receiver,  the  de- 
fendant obtained  an  order  staying 
all  proceedings  in  this  action 
pending  the  stay  granted  by  the 
common  pleas. 

Upon  an  appeal  from  that  order, 
held,  that  the  stay  of  proceedings 
was  in  effect  an  injunction  stay- 
ing proceedings  upon  a  judgment 
for  a  sum  of  money,  within  sec- 
tions 513  and  618  of  the  Code  of 
Civil  Procedure,  and  could  only 


be  granted  upon  the  payment  of 
the  amount  thereof  into  court,  or 
upon  security  therefor  being  given 
as  therein  provided.  (Eastman 
agt.  Starr,  22  Hun,  465.) 


114.  That  in  the  absence  of  any  aver- 
ment of  fraud  or  error,  it  would 
be  subversive  of  right  and  con- 
trary to  precedent  to  stay  the  en- 
forcement of  a  valid  and  regular 
judgment,  without  statutory  au- 
thority,  merely  because  another 
court  might  hereafter  decide  that 
the  defendant  was  entitled  to  be 
discharged  from  his  debts.     That 
the    order   should    be   reversed. 
(Id.) 

115.  The  plaintiff 's  grantor  purchas- 
ed in  1863.  certain  premises,  at  a 
sale  under  a  decree  in  an  action 
brought  to  foreclose    two  mort- 
gages thereon,  given  by  the  de- 
fendant and  her   husband  upon 
property  belonging    to  the  hus- 
band, to  which  action  the  defend- 
ant had  not  been  made  a  party. 
The  amount   realized    upon  the 
sale  was  more  than  sufficient  to 
pay  the  amount  due  upon  the  two 
mortgages,  together  with  the  ex- 
penses of  the  proceedings.     The 
holder  of  a  third  mortgage,  given 
by  the  defendant  and  her  husband, 
was  made  a  party  to  the  action. 

In  this  action,  brought  by  the 
plaintiff  for  a  strict  foreclosure  of 
the  two  mortgages  as  against  the 
defendant,  field,  that  the  purchaser 
at  the  sale,  and  the  plaintiff  as 
his  grantee,  acquired  the  interest 
of  the  husband  in  the  premises 
released  from  the  lien  of  the  third 
mortgage,  and  als»  so  much  of 
the  two  mortgages  as  remained 
unforeclosed. 

That  the  premises  were  incum- 
bered  by  the  defendant's  contin- 
gent dower  interest  therein,  which 
interest,  however,  was  subject  to 
the  two  mortgages,  which  in 
respect  thereto  were  unforeclosed 
and  were  held  by  the  plaintiff. 
(Ross  agt.  Boardman,  22  Hun, 
527.) 
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116.  That  as  the  purchaser,  and  the 
plaintiff,  as  his  grantee,  had  been 
for  years 'in  the  possession  and 
enjoyment  of   the  property  and 
the  receipt  of  its  rents  and  profits, 
an  accounting  should  be  had  to 
determine  the  amount  which  the 
defendant  should  be  required  to 
pay  to  redeem  and  protect  her 
interest  in  the  premises.     (Id.) 

117.  That  the  judgment  should  pro- 
vide that  upon  her  failure  to  pay 
the  same  within  the  time  therein 
prescribed,  all  her  interest  in  the 
property  should  be  extinguished. 
(Id.) 

1 1 8.  That  the  question  as  to  whether 
costs  should  be  awarded  for  or 
against  the    plaintiff,  should  be 
reserved  until  the  coming  in  of 
the  referee's  report.     (Id.) 

119.  No  appeal  lies  to  the  general 
term  from  an  order  of  the  county 
court  denying  a  motion  for  a  new 
trial,  made  in  an  action  originally 
commenced  in  a  justice's  court. 
The  appeal  should  be  taken  from 
the    judgment     entered     in    the 
county  court.     (Perry  agt.  Round 
Lake  Camp  Meeting  Ass. ,  22  Hun, 
293.) 

120.  The  defendant  was  created  a 
corporation  by    chapter    617   of 
1868,   its  property  and  place  of 
business    being    situated    in   the 
county    of    Saratoga;    its    share- 
holders and  trustees  reside  in  dif- 
ferent counties  of  the  state.     Its 
business  has  been  transacted  _in 
Saratoga  county,  except  that  its 
trustees  have  met  in  the  counties 
of  Albany  and  Rensselaer.    In  an 
action  commenced  against  it  by 
the  plaintiff  in  the    Albany  jus- 
tice's court,  a  long  summons  was 
served  upon    its  secretary,   who 
resided  in  Albany  county: 

Held,  that  the  defendant  was  a 
resident  of  Saratoga  county,  and 
that,  being  a  non-resident  of  Al- 
bany county,  the  justice's  court 
acquired  no  jurisdiction  over  it  by 
the  service  of  the  summons.  (Id.) 


121.  On  January  2, 1878,  the  defend- 
ant, a  collector  of  taxes,  in  pur- 
suance of  a  warrant  directing  him 
to  collect  from  one  Oliver  Porter 
the  sum  of  $19.30,  levied  upon  a 
wagon  and  other  property  belong- 
ing to  him,'  which  was  then  upon 
a  lot  owned  by  Porter's  wife,  the 
plaintiff,  upon  which  they  then 
resided,  and  whereon  the  said 
Porter  had  been  accustomed  for 
many  years  to  keep  this  and  other 
property.  On  January  19,  the 
defendant,  having  satisfied  the 
demand  of  the  warrant  by  the 
sale  of  the  property  other  than 
the  wagon,  returned  it  to  the 
plaintiff's  lot,  although  she  had 
on  January  9,  forbidden  him  to 
put  it  upon  her  premises.  Janu- 
ary 19  the  plaintiff  sued  the  de- 
fendant in  a  justice's  court  for 
trespass  in  wrongfully  entering 
upon  her  premises  and  leaving 
the  wagon  there,  and  recovered  a 
judgment  for  six  cents  damages 
and  $6.60  costs.  On  January  22, 
24,  26,  29,  and  February  4,  1878, 
the  plaintiff  brought  other  actions 
against  the  defendant,  alleging 
that  he  had  wrongfully  left  the 
wagon  on  her  lot  on  January  19, 
and  refused  to  move  it  on  the 
above-mentioned  dates,  although 
requested  so  to  do  by  the  plaintiff, 
in  each  of  which  actions  she  re- 
covered nominal  damages  and 
costs : 

Held,  that  the  injury  to  the 
plaintiff's  rights  was  the  direct 
result  of  a  single  act  of  the  de- 
fendant, in  thus  entering  and 
leaving  the  wagon  upon  her  prem- 
ises, and  that  the  judgment  recov- 
ered in  the  first  action  was  a  satis- 
faction thereof,  and  a  complete 
bar  to  the  actions  subsequently 
brought.  (Porter  agt.  Cobb,  22 
Hun,  278.) 

122.  This  action  was  brought  by  the 
plaintiff,  as  the  committee  of  one 
Sarah  Mitchell,  to  have  certain 
conveyances  of  real  and  personal 
property,  made  by  her  to  the  de- 
fendant, adjudged  void  and  set 
aside,  on  the  ground  that  the 
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defendant,  knowing  that  the  said 
Mitchell  was  of  unsound  mind 
and  incapable  of  managing  her 
affairs,  fraudulently  induced  her 
to  transfer  the  said  property  to 
him  without  receiving  any  con- 
sideration therefor.  In  1878  the 
said  Sarah  Mitchell  was  found  by 
an  inquisition  to  be,  and  for  the 
past  eight  or  nine  years  to  have 
been,  of  unsound  mind,  and  in- 
capable of  managing  her  affairs. 
The  defendant,  who  was  wholly 
insolvent,  and  had  been  in  posses- 
sion of  the  property,  and  collected 
the  rents  and  profits  thereof,  from 
the  time  the  conveyances  were 
made,  in  1870  and  1871,  denied 
that  he  obtained  the  conveyances 
by  duress,  undue  influence,  or  by 
means  of  any  trick,  unlawful  or 
fraudulent  practice,  •  and  alleged 
that  they  were  voluntarily  execu- 
ted and  delivered  by  the  grantor 
in  the  exercise  of  an  unfettered 
will  and  an  unclouded  reason : 

Held,  that  the  case  was  a  proper 
one  in  which  to  appoint  a  receiver 
pendente  lite.  (Mitchell  agt.  Barnes, 
22  Hun,  194.) 

123.  Where,  in  an  action  brought 
against  several  defendants,  each 
appears  by  a  separate  attorney  and 
interposes  a  separate  defense,  and 
all  succeed  in  their  defenses,  each 
of  them  is,  under  section  305  of 
the  Code,  entitled  to  a  separate 
bill  of  costs,  unless  the  severance 
be  made  in  bad  faith  and  for  the 
purpose  of  increasing  the  costs. 
In  this  action,  brought  against 
the  defendants  as  copartners,  each 
appeared  by  a  separate  attorney 
and  served  a  separate  answer. 
The  defendant  Robert,  who  re- 
sided in  this  state,  appeared  by  a 
Mr.  Sawyer.  The  defendant 
James,  who  was  a  non-resident, 
having  left  the  state  to  avoid  his 
creditors,  and  having  no  property 
herein,  subject  to  attachment,  was 
served  by  publication  and  ap- 
peared by  a  Mr.  Day.  The  notice 
of  the  retainer  of  Mr.  Sawyer  for 
Robert  was  in  the  handwriting  of 
Mr.  Day,  and  the  answers  were 


identical;  that  of  James  being 
copied  and  verified  in  the  office  ot 
the  attorney  for  Robert: 

Held,  that  the  severance  of  the 
action  was  in  bad  faith ;  and  that 
but  one  bill  of  costs  should  be 
allowed  to  the  defendants.  ( Wil- 
liams agt.  Cassady,  22  Hun,  180.) 

124.  Where  an  application  is  made 
by  defendants  who  have  success- 
fully interposed  separate  defenses, 
to  have  separate   bills  of   costs 
taxed,  under  section  305   of  the 
Code,  the  clerk  has  no  power  to 
refuse  to  allow  them  so  to  do,  on 
the  ground  that  the  separate  de- 
fenses  were    unnecessarily    and 
collusively  interposed.     The  rem- 
edy of  the  party  aggrieved  is  to 
apply  to  the  court  by  a  motion, 
for  the  relief  sought.     (Id.) 

125.  In  an  action  upon  a  bond  given 
by  the  defendants  as  sureties  for 
one  Hack,  conditioned  that  the 
latter  should  faithfully  perform 
his  duties,  as  agent  of  a  life  in- 
surance  company,   and    pay    all 
indebtedness  to  the   plaintiff,   it 
appeared  that  in  an  action  pre- 
viously brought  by  the  plaintiff 
against  Hack,  he  had  caused  him 
to  be   arrested    under    an  order 
granted  therein,  and  had  subse- 
quently released  him  from  such 
arrest,  upon  his  confessing  a  judg- 
ment for  the  amount  due  to  the 
plaintiffs : 

Held,  that  his  so  doing  did  not 
prevent  his  maintaining  this  action 
upon  the  bond.  (Emery  agt.  Baltz, 
22  Hun,  434.) 

126.  The  defendants  sought  to  set 
up  as  counter-claims,   causes  of 
action  existing  in  favor  of  Hack 
against  the  plaintiff : 

Held,  that  as  Hack  was  not  a 
party  to  this  action,  the  defend- 
ants could  not  avail  themselves 
of  them.  (Id.) 

127.  Effect  of  a  verbal  promise  by 
the  obligee  of  a  bond  to  the  sure- 
ties thereon,  that  if  the  principal 
named  in  the  bond  did  not  pay 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


over  moneys  collected  promptly 
he  would  stop  his  business  and 
notify  the  sureties,  considered. 
(Id.) 

128.  The  plaintiff,  a  married  woman, 
having  brought  this  action,  under 
the  civil  damage  act,  to  recover 
the  damages  resulting  from  the 
intoxication  of  her  husband,  al- 
leged  to  have   been  caused   by 
liquor  sold  to  him  by  the  defend- 
ant, the  same  was,   after    issue 
joined  and  before  trial,  settled  by 
the  parties,  the  defendant  paying 
to  the  plaintiff  thirty  dollars,  and 
each  party  agreeing  to  pay  their 
own  costs.    The  plaintiff  executed 
to  the  defendant  a  release  of  the 
cause  of  action,  under  seal,  and  a 
stipulation,  upon  which  an  order 
discontinuing  the  action  was  en- 
tered.   Thereafter,  upon  an  appli- 
cation made  in   the   name   and 
behalf  of  the  plaintiff,  an  order' 
was  made,  setting  aside  and  vacat- 
ing the  settlement  and  discontinu- 
ance, upon  the  ground  that  it  was 
made  in  fraud  of  the  rights  of 
the  plaintiff's  attorneys: 

Held,  that  the  settlement  having 
been  made  in  good  faith  between 
the  parties,  it  was,  as  against  the 
plaintiff,  a  bar  to  the  further 
prosecution  of  the  action  by  her. 
or  to  her  suing  again  for  the  same 
cause  of  action.  (Murray  agt. 
Jibson,  22  Hun,  386.) 

129.  That,  so  far  as  the  rights  of  the 
plaintiff's    attorneys   were    con- 
cerned, they  must  be  enforced  in 
proceedings  to  be  instituted  by 
them   and   in   their  own  name. 
(Id.) 

130.  Writs  of  error  and  of  certiorari 
will  issue  from  the  supreme  court 
to  review  a  trial  and  conviction 
had  in  the  city  court  of  Brooklyn, 
upon  an  indictment  found  in  the 
court  of  sessions  and  transferred 
to  the  city  court  for  trial.    (People 
ex  rel.  Flaherty  agt.   Ndlson,  22 
Hun,  1.) 

181.  During  the  trial  of  the  plaintiff 


in  error  upon  an  indictment, 
charging  him  with  a  conspiracy 
to  defraud  the  city,  the  judge 
called  one  of  the  jurors  and  the 
counsel  for  the  prosecution  and 
the  defense  into  a  room,  and  after 
showing  to  the  juror  an  anony- 
mous letter,  which  stated  that  the 
juror  had  been  in  the  habit  of 
playing  cards  with  the  sons  of  the 
plaintiff  in  error,  asked  him  if  he 
knew  who  wrote  it,  to  which  the 
juror  replied,  that  he  did  not. 
The  judge  then  said,  that  it  was 
"very  embarrassing  and  unpleas- 
ant, and,  toward  a  juror,  mon- 
strously unjust,  and  a  serious  im- 
putation." The  plaintiff  in  error 
was  not  present,  and  the  judge 
said,  when  the  counsel  for  the 
plaintiff  in  error  attempted  to 
speak,  that  "he  did  not  expect 
counsel  to  make  any  observa- 
tions." There  was  no  proof  that 
the  facts  stated  in  the  letter  were 
true,  nor  was  the  juror  asked  if 
they  were  true : 

Held,  that  the  conviction  should 
be  reversed,  as  the  tendency  of 
this  action,  by  the  judge,  was  to 
dominate  the  j'uror's  free  will, 
and  terrify  him  into  a  verdict  for 
the  people.  (Id.) 

132.  This  action  was  commenced 
by  one  Taylor  More  to  recover 
certain  real  property,  together 
with  damages  for  the  withholding 
thereof.  After  the  joinder  of 
issue  herein,  More  died,  leaving  a 
will,  by  which  he  devised  one- 
third  01  his  property  to  his  wife, 
the  plaintiff,  and  the  other  two- 
thirds  to  his  minor  children. 
Thereafter  an  order  was  made  re- 
viving and  continuing  the  action 
in  the  name  of  the  plaintiff,  indi- 
vidually, and  as  guardian  in  so- 
cage  of  the  children,  in  the  place 
and  stead  of  the  original  plaintiff. 
In  an  amended  answer  served  by 
the  defendants,  no  specific  objec- 
tion to  the  right  of  the  plaintiff 
as  guardian  in  socage  for  her 
children  to  have  the  action  so  re- 
vived and  continued,  was  taken. 
Held,  that  as  no  appeal  had  been 
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taken  from  the  order  so  reviving 
and  continuing  the  action,  the 
case  stood  as  though  the  action 
had  been  originally  commenced 
by  the  plaintiff,  to  recover  in  her 
own  right  the  part  of  the  premises 
devised  to  her,  and  as  the  guardian 
in  socage  of  her  children,  the  part 
devised  to  them,  and  that  such  an 
action  was  clearly  maintainable. 
That  the  court  had,  under  3  R. 
S.  (6  ed.),  575,  and  the  Code  of 
Civil  Procedure,  section  757,  pow- 
er to  so  revive  and  continue  the 
action.  (More  agt.  Deyoe,  22  Hun, 
208.) 

133.  In  an  action  to  recover  real 
property,  those  who  claim  to  be 
the  owners  thereof  are  properly 
joined  as  defendants  with  the  ten- 
ants who  are  in  possession  under 
them.     (Id.) 

134.  Where  an  order  is  made  requir- 
ing the  special  guardian  of  an 
infant  to  mortgage  its  real  estate 
and  apply  the  proceeds  thereof  to 
the  payment  of  certain  specified 
debts,  he  cannot,  after  having  re- 
ceived the  money,  refuse  to  pay 
one  of   the    said    debts,    on  the 
ground  that  the  infant  is  not  liable 
therefor.      (Matter  of  Lampman, 
22  Hun,  239.) 

135.  When  such  special    guardian 
renders  an  account  of   his  pro- 
ceedings, and  procures  an  order 
confirming    his    report,    without 
notice  to  the  debtor  whose  claim 
he    has    knowingly  refused    and 
neglected  to  pay,  such  order  fur- 
nishes no  protection  to  him,  and 
the  same  will,  on  the  application 
of  the  creditor,  be  vacated,  and 
the  guardian  will  be  directed  to 
pay  to  such  creditor  his  propor- 
tionate share  of  the  proceeds  of 
the  mortgage.     (Id.) 

136.  In  such  a  case  the  guardian 
should  be  required  to  pay  interest 
on  the  amount  which  the  creditor 
was  entitled  to  receive,  from  the 
date  of  the  order  confirming  his 
report.    (Id.) 


137.  An  order   directing    the   real 
estate  of  an  infant  to  be  mort- 
gaged for  the  payment  of  its  debts 
should  contain  a  statement  of  the 
objects  to  which  the  avails  there- 
of are  to  be  applied,  and  should 
not  refer  to  any  other  paper  for  a 
specification    of     such     objects. 
(Id.) 

138.  The  report  of  the  referee  in 
such      proceeding     should     also 
specify  such  objects,  and  should 
not  refer  to  the  evidence  for  a 
statement  thereof.     (Id.) 

139.  In  an  action  by  the  plaintiff, 
to  recover  damages  for  an  alleged 
conversion  of    certain  wood    by 
the  defendant,  the  latter  alleged 
as  a  counter-claim,  that  the  wood 
in  controversy  was  the  product  of 
trees  grown  upon  certain  .lands 
upon  which  it  had  a  mortgage  ; 
that  the  plaintiff,  being  a  junior 
mortgagee     in     possession,     and 
knowing  that  the  lands  were  an 
insufficient  security  for  the  pay- 
ment of    the   defendant's    mort- 
gage, and  that  the  mortgagor  was 
insolvent,  wrongfully  and  fraudu- 
lently, and  with  intent  to  cheat 
and  defraud  the  defendant,  and 
to  impair  the  security  of  its  mort- 
gage,   committed  waste    on    the 
said  premises,  by  cutting  the  said 
wood,  to  the  defendant's  damage 
of  $500: 

Held,  that  the  cause  of  actun 
set  up  in  the  counter-claim  was 
"connected  with  the  subject  of 
the  action,"  and  that  it  might  be 
pleaded  as  a  counter-claim,  though 
the  action  was  for  a  tort.  (Car- 
penter agt.  Manhattan  Life  Ins. 
Co.,  22  Hun,  49.) 

140.  Quaere,  as  to  whether  or  not  a 
plaintiff,  by  replying  to  a  counter- 
claim, waives  his  right  to  insist 
that  the  matters  therein  set  up  are 
not  the  proper  subject  of  a  coun- 
ter-claim.    (Id.) 

141.  Executors    and    trustees    can 
only  maintain  an  action  to  obtain 
a  construction  of  a  will  in  those 
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cases  in  which  some  continuing 
duty  —  some  trust  which  requires 
and  will  require  action  for  some 
time  to  come  —  is  imposed  upon 
them  thereby.  The  fact  that  an 
executor  is  about  to  close  up  the 
estate,  and  that  the  parties  inter- 
ested therein  do  not  agree  as  to 
the  construction  to  be  given  to 
certain  provisions  of  the  will,  and 
as  to  the  distribution  of  the  prop- 
erty thereunder,  does  not  author- 
ize the  executor  to  maintain  an 
action  to  obtain  a  construction  of 
the  will;  such  questions  should 
be  raised  and  settled  upon  his 
final  accounting  before  the  surro- 
gate. (Powell  agt.  Dimming,  22 
Hun,  235.) 


In  proceedings  instituted  under 
ction  375  of  the  Code  of  Proce- 


142. 

dure,  to  require  one  joint  debtor, 
not  originally  summoned  to  an- 
swer the  complaint,  to  show  cause 
why  he  should  not  be  bound  by 
the  judgment  entered  against  his 
co-debtor,  the  fact  that  an  action 
upon  the  original  contract  would 
then  be  barred  by  the  statute  of 
limitations  constitutes  no  defense, 
provided  that  the  statute  had  not 
run  at  the  time  the  action  was 
originally  commenced  against  the 
defendant  upon  whom  the  sum- 
mons was  served.  (Maples  agt. 
Mackey,  22  Hun,  228.) 

143.  Under  section  1023  of  the  Code 
of  Civil  Procedure,  and  the  other 
sections  thereof  touching  the  sub- 
ject, a  judge  or  referee  cannot  be 
required  or  permitted  to  make 
additional  findings  of  fact  or  of 
law  upon  the  settlement  of  the 
case,  after  his  report  or  decision 
has  been  rendered.  (Palmer  agt. 
Phcenix  Ins.  Co.,  22  Hun,  224.) 

144. .  So  far  as  rule  32  conflicts  with 
these  sections  it  is  inoperative. 
(Id.) 

145.  A  defendant  who  has  appeared 
before  a  referee  and  been  exam- 
ined, in  pursuance  of  an  order 
made  in  proceedings  supplemen 


tary  to  execution,  is  entitled  to  a 
written  notice  of  an  application 
for  the  appointment  of  a  receiver ; 
a  verbal  notice  that  such  an  appli- 
cation will  be  made,  given  at  the 
close  of  the  examination,  is  not 
sufficient.  (Ashley  agt.  Turner, 
22  Hun,  226.) 

146.  A    judgment    of   the    United 
States  circuit  court,  though  dock- 
eted in  a   county  clerk's  office, 
still  remains  a  judgment  of  that 
court,    and    an     action    can    be 
brought  thereon  without  first  ob- 
taining leave  from  the  court  so  to 
do,  as  is  required  by  section  71  of 
the  Code,  when  an  action  is  to  be 
brought  upon  a  judgment  recov- 
ered in    a    court  of    this    state. 
(Goodyear   Dental    Vulcanite    Co. 
agt.  Frisseile,  22  Hun,  174.) 

147.  The  constable  having  allowed 
the  jurors,  after  they  had  retired, 
to  come  into  the  court-room,  they 
while  there,  found  upon  the  floor 
and  took  back  to  the  jury  room 
with  them,  a  memorandum  of  the 
items  of  damages,  made  by  the 
plaintiff's  attorney  and  used  by 
him  in  summing  up.     The  court, 
upon  the  jury  subsequently  ap- 
plying to  it  for  instructions,  dis- 
covered that  they  had  this  memo- 
randum,  and,  upon  ascertaining 
how  they  had  obtained  it,  took  it 
from  them,  remarking  that  they 
had  no  right  to  it  and  must  give 
no  heed  to  it.     The  damages,  as 
found  by  the  jury,   agreed  with 
the  directions  contained    in  the 
charge  of   the  court,   in  regard 
thereto : 

Held,  that  a  motion  to  set  aside 
the  verdict,  based  upon  this  irregu- 
larity, was  properly  denied.  (Do- 
Ian  agt.  JEtna  Ins.  Co.,  22  Hun, 
396.) 

148.  A  motion,  under  section  572  of 
the  Code  of  Civil  Procedure,  to 
discharge   a   defendant  held   in 
actual  custody  under  an  order  of 
arrest,   on  the    ground  that  the 
plaintiff   has  neglected  to  enter 
judgment  in    the    action  within 
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one  month  after  it  was  in  his 
power  so  to  do,  need  not  "be  made 
in  the  judicial  district  or  in  the 
county  adjoining  the  judicial  dis- 
trict in  which  the  action  is  triable, 
but  may  be  made  to  a  judge  of 
the  court  in  which  the  action  was 
commenced,  within  the  county 
where  the  defendant  is  held  in 
custody.  (Sumner  agt.  Osborn,  22 
Hun,  13.) 

149.  The  right  of  the  defendant  to 
a  discharge  depends  upon  the  fact 
of  his  being  held  in   actual  cus- 
tody, and  not  upon  the  fact  that 
the  plaintiff  or  his  attorney  knew 
that  he  had  been  surrendered  by 
his  bail,  and  was  so  held.     (Id.) 

150.  On  January  2,   1873,   the  de- 
fendant, who  had  been  and  was 
then  acting  as  attorney  for  the 
plaintiff's  mother,  who  was  the 
administratrix    of    her    deceased 
husband,  and  the  general  guard- 
ian of  his  children,  gave  to  her  a 
receipt  stating  that  there  was  due 
to  her,  as  guardian  of  her  chil- 
dren, the  sum  of  $1,500,  and  as 
next  of  kin  of  two  deceased  chil- 
dren, $1,000,  "  payable  according 
to  a  decree  of  the  surrogate  of 
the  county  of  New  York,  interest 
to  be  paid  on  the  money,"  semi- 
annually.      The  decree  directed 
the  shares  to  be  paid  to  the  gen- 
eral guardian  of  the  infants.    The 
plaintiff's  mother   died  in   1876. 
On  July  19,  1877,  Andrew  Koch 
was  appointed  general  guardian, 
and  on  October  15,  1877,  guardian 
ad  litem  for  the  plaintiff: 

Held,  that  the  plaintiff  could, 
by  his  guardian  ad  litem,  maintain 
an  action  against  the  defendant 
to  recover  his  share  of  the  fund 
received  by  the  latter  from  the 
plaintiff's  mother.  (Segelken  agt. 
Meyer,  22  Hun,  6.) 

151.  In  this  action,  brought  by  the 
plaintiff  upon  a  policy  of  insur- 
ance issued  by  the  defendant  to 
her  upon  the  life  of  her  husband, 
one  of  the  defenses  was  that  the 


husband  had  committed  suicide, 
and  thereby  avoided  the  policy. 
When  the  case  was  brought  on 
for  trial,  several  of  the  jurors 
stated,  on  being  examined  by  the 
defendant's  counsel,  that  they 
should  consider  the  fact  that  a 
man  had  committed  suicide  as 
some  evidence  of  insanity;  some 
stating  that  they  should  so  con- 
sider it  in  some  cases,  and  all 
stating  that  they  should  require 
other  and  additional  evidence  to 
establish  it: 

Held,  that  the  jurors  were  com- 
petent, and  that  a  challenge  inter- 
posed by  the  defendant's  counsel 
was  properly  overruled.  (Haga- 
dorn  agt.  Conn.  Mut.  Life  Ins.  Co., 
22  Hun,  249.) 

152.  In  October,  1878,  the  plaintiffs 
brought  an  action  in  a  justice's 
court,  against  the  defendants,  in 
the  second  of  the  above-entitled 
actions,  to  recover  damages  for 
the  conversion  of  certain  wheels. 
The  plaintiffs  having  recovered  a 
judgment,  the  defendants  appeal- 
ed to  the  county  court,  where  a 
new  trial  was  had,  and  a  verdict 
rendered  in  favor  of  the  defend- 
ants.     The    defendants    in    that 
action,  besides  denying  the  plain- 
tiff's ownership    of   the  wheels, 
claimed  to  have  a  lien  upon  them 
for   work    and    labor    thereon. 
Thereafter    these    actions    were 
brought  to  recover  for  the  conver- 
sion of  the  same  wheels: 

Held,  that  the  former  judgment 
only  showed  that  some  one  of  the 
defenses  interposed  by  the  de- 
fendants in  the  former  action  had 
been  decided  in  their  favor,  and 
that  it  constituted  no  bar  to  the 
second  of  the  above  entitled  ac- 
tions. (Woodworth  agt.  Seymour, 
22  Hun,  245.) 

» 

153.  Quaere,  as  to  whether  it  was 
admissible  for   the   plaintiffs  to 
show  that  the  county  judge  had, 
in  his  charge,  decided  the  ques- 
tion of  ownership  in  their  favor, 
and  taken  that  question  from  the 
jury.    (Id.) 
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154.  Where,  in  an  action  brought 
to  recover  damages  for  a  failure 
of  the  defendant  to  perform  an 
agreement  as  to  the  sale  of  a 
plantation,  alleged  in  the  com- 
plaint to  be  situated  in  the  state 
of  Louisiana,  the  defendant,  in 
her  answer,  set  up  as  a  counter- 
claim that  the  plaintiff,  while  in 
possession  of  "Live  Oaks,"  "  the 
said  plantation,"  unnecessarily  in- 
jured, wasted  and  damaged  it  to 
the  amount  of  not  less  than 
$10,000,  it  nowhere  appearing 
from  the  said  answer,  except  by 
reference  to  the  complaint,  that 
the  plantation  was  situated  in 
another  state;  a  demurrer  to  the 
counter-claim  on  the  ground  that 
the  court  had  no  jurisdiction  of 
the  subject  thereof  —  as  being 
founded  upon  an  injury  to  real 
property  situated  in  another  state 
—  cannot  be  sustained.  (Or agin 
agt.  Quitman,  22  Hun,  101.) 

155.  In  this  action,  brought  to  ob- 
tain a  partition   of  certain  real 
estate,  a  receiver  pendente  lite  was 
appointed,  with  direction  to  col- 
lect the  rents  and  divide  the  net 
proceeds    thereof    between    the 
plaintiff      and     the     defendant. 
Thereafter,  one  Man,  having  re- 
covered a  judgment  against  the 
defendant  upon  which  an  execu- 
tion had  been  issued  and  returned 
unsatisfied,  applied  for  an  order 
directing  the  receiver  to  pay  the 
amount  due  on  the  judgment  to 
him,  from  the  defendant's  share 
of  the  rents: 

Held,  that  the  application  was 
properly  denied.  ( Verplanck  agt. 
Verplanck,  22  Hun,  104.) 

156.  Semble,  that  the  remedy  of  the 
judgment  creditor  was  to  come 
into  the  action  and  press  it  to  a 
judgment,  after  which  his  claim 
might  be  paid  from  the  proceeds 
of  a  sale  of  the  premises,  or  if  an 
actual  partition  was  decreed,  the 
share  set   off    to   the   judgment 
debtor  might  be  sold.    (Id.) 

157.  Where  a  demurrer  interposed 


to  the  complaint,  on  the  ground 
that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  ac- 
tion, is  sustained,  and  leave  is 
given  to  the  plaintiff  to  amend 
his  complaint  within  twenty  days, 
on  payment  of  the  costs,  an  inter- 
locutory judgment  to  that  effect 
must  be  entered  before  the  time, 
within  which  the  plaintiff  must 
amend  his  complaint,  will  com- 
mence to  run.  (Liegeois  agt. 
McCrackan,  22  Hun,  69.) 

158.  Nor  can  a  final  judgment  dis- 
missing the  complaint  with  costs, 
be  entered,  until  such  an  interloc- 
utory judgment  has  been  entered. 
(Id.)    ' 

159.  Where  leave  to  enter  the  final 
judgment  on  the  failure  of  the 
plaintiff  to  comply  with  the  terms 
of  the  interlocutory  judgment  is 
not  given  by  the  decision,  appli- 
cation for  leave  to  enter  it  must 
be  made  as  upon  a  motion.    (Id.) 

160.  The  complaint  in  this   action 
alleged  that  the  plaintiff  and  the 
defendant  Walter,  were  co-part- 
ners, and  that  the  firm  had  become 
insolvent;  that  the  other  defend- 
ants had,  by  collusion  with  the 
defendant  Walter,  commenced  ac- 
tions against  the  firm  in  the  ma- 
rine court  of  the  city  of   New 
York,  in  which  attachments  had 
been  issued,  under  which  property 
of  the  firm  had  been  seized;  that 
such  attachments  were  void,  for 
the  reason  that  the  firm  had  a 
place  of  business  in  the  city  of 
New  York,  though  both  of  the 
members  thereof  resided  in  Kings 
county.    The  relief   sought  was 
the  dissolution  of  the  firm,   the 
appointing  of  a  receiver,  the  va- 
cating of  the  attachment,  and  also 
that  the  said  defendants  might  be 
restrained  from  further  prosecut- 
ing their  actions  in  the  marine 
court: 

Held,  that  as  to  the  attaching 
creditor,  the  complaint  did  not 
state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  it 
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should   be  dismissed.      (Fielding 
agt.  Lucas,  22  Hun,  22.) 

161.  Upon   an    application    for  an 
order  to  compel  the  defendant  to 
appear  and  be  examined  before 
the  trial,  the  existence  of  a  cause 
of   action  is  not  established  by 
allegations  in  the  affidavit,  stat- 
ing simply  that  the   "action  is 
brought  to  recover  damages  for 
certain  breaches,  on  the  part  of 
defendant,  of  a  contract  in  writ- 
ing."   (Hale  agt.  Rogers,  22  Hun, 
19.) 

162.  Although  the  affidavit  may  be 
made  by  the  attorney,  the  materi- 
ality of  the  testimony  of  the  wit- 
ness must  be  alleged,  upon  his 
own  knowledge,  or  .if  it  be  made 
upon    information,    the    sources 
thereof  must  be  given.    (Id.) 

163.  This  action  was   brought  by 
the  plaintiff  to  restrain  the  de- 
fendant, the  commissioner  of  pub- 
lic works    of   the  city  of    New 
York,  from  taking  down  and  re- 
moving, as  a  public  nuisance,  a 
building  erected   by  the  plaintiff 
partly  upon  land  belonging  to  her 
and  partly  upon  a  portion  of  the 
street  in  front  thereof.     Upon  a 
trial,  had  before  the  court  with- 
out a  jury,   the    complaint  was 
dismissed  with  costs.    Thereafter, 
upon  the  plaintiffs  application,  an 
order  was  made  restraining  the 
defendant  from  interfering  with 
the  plaintiff's  building,   pending 
an  appeal  taken  by  her  from  the 
judgment  rendered  against  her: 

Held,  that  it  was  error  to  grant 
the  order,  and  that  the  same 
should  be  reversed.  (Emmons 
agt.  Campbell,  22  Hun,  582.) 

164.  Where  two   foreign    corpora- 
tions,  created  under  statutes  of 
Great  Britain,  have  entered  into 
an   agreement,    which    provides 
that  certain  matters  shall  be  sub- 
mitted to  arbitrators,   to  be  ap- 
pointed and  to  act  in  New  York, 
and  that  all  questions  as  to  the 
regularity  or  validity  of  the  pro- 


ceedings shall  be  determined  by 
the  English  court  of  queen's 
bench,  the  supreme  court  will  not 
restrain  either  party  from  pro- 
ceeding before  such  arbitrators 
because  the  other  party  alleges 
that  the  said  arbitrators  were  not 
properly  and  legally  appointed. 
(Direct  U.  8.  Cable  Co.  agt.  Do- 
minion Tel.  Co.,  22  Hun,  568.) 

165.  A  tenant  in  possession  under  a 
lease  executed  by  a  receiver,  ap- 
pointed   in    an    action     brought 
against  executors  holding  as  such 
a  leasehold  interest  in  the  premi- 
ses, is  not  a  tenant  of  such  execu- 
tors, so  as  to  authorize  one  who 
has  purchased  their    interest  in 
the  premises  at  a  sale  thereof,  un- 
der an  execution  issued  on  a  judg- 
ment recovered  against  them,  to 
institute  summary  proceedings  to 
remove    him    therefrom,    under 
chapter  101  of  1879.     (People  ex 
rel.    Higgins    agt.     McAdam,    22 
Hun,  5o9.) 

166.  Where  proceedings  to  so  re- 
move such  tenant  from  the  posses- 
sion of  the  premises  are  instituted 
by  such  purchaser,  the  court  will, 
on  the  application  of  the  receiver, 
grant  a  writ  of  prohibition,   re- 
straining the  justice  before  whom 
the    proceedings    are    instituted, 
from  hearing  or  determining  the 
same.     (Id.) 

167.  Prior  to  the  adoption  of  sec- 
tions 2125  and  2126  of  the  Code 
of  Civil  Procedure  there  was  no 
statute  nor .  rule  of  law  prescrib- 
ing any  fixed  period  within  which 
a  writ  of  certiorari  must  be  ap- 
plied for,  but  the  decision  of  that 
question  was  left  to  the  discretion 
of  the  court  to  which  the  appli- 
cation was  made.     On  April  5, 
1879,  the  defendant,  the  mayor  of 
New  York,  certified  to  the  gov- 
ernor that  he  had  removed  the 
relator  from  his  office  of  police 
commissioner.      Prom  that  time 
until  January  27,  1880,  when  the 
case  of  The  People  agt.  Nicliols  was 
decided  by  the  court  of  appeals, 
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.  the  right  of  the  relator  to  review 
such  removal  by  a  writ  of  certio- 
rari  was  in  dispute.  On  Febru- 
ary 2,  1880,  the  relator  applied 
for  and  obtained  a  writ  of  certio- 
rari: 

Held,  that  the  court  below  prop- 
erly held  that  he  was  guilty  of  no 
laches  which  would  authorize  a 
denial  of  the  writ.  (People  ex  rel. 
Smith  agt.  Cooper,  22  Hun,  515.) 

168.  In  this  action,  brought  by  the 
plaintiff  to  recover  the  price  of 
two  hundred  and  sixty-six  bales 
of  rags  sold  to  the  defendant,  the 
latter  before  answering,  made  an 
affidavit  stating  that  the  defense 
was  that  the  sale  was  fraudulent 
and  void,  and  that  the  goods  were 
not  what  they  were  falsely  and 
fraudulently  represented    to  be; 
that  in  opening  some  of  the  bales 
they  were  found  to  contain  about 
one-quarter    in    weight    of    sub- 
stances other  than    rags,   which 
were  of  no  pecuniary  value ;  that 
a  return  of  the  goods  was  there- 
upon tendered  to,  and  refused  by 
the  plaintiff;  that  the  plaintiff  had 
thereafter  attached  the  said  goods, 
and  that  the  same  were  then  in 
the  possession  of  the  sheriff,  and 
that  the  defendant  was,  therefore, 
unable    to    inspect     or    examine 
them ;  that  he  desired  to  examine 
the  plaintiff,  to  prove  the  contents 
of  the  bales  not  yet  opened,  and 
to  prove  the  fraudulent  and  deceit- 
ful   packing     and    arrangement 
thereof,  and  to  prove  the  plain- 
tiff's knowledge  of  and  connection 
with  such  frauds : 

Held,  that  an  order  for  the  ex- 
amination of  the  defendant  was 
properly  granted.  (Sprague  agt. 
Butterworth,  22  Hun,  502.) 

169.  That  if,  upon  the  examination, 
any  questions  were    put   to  the 
plaintiff,    the   answers  to  which 
would  tend  to  criminate  or  de- 
grade him,  or  to  subject  him  to  a 
penalty  or  forfeiture,   he    coi^d 
then  claim  his  privilege.  (Id.) 

170.  In  this  action,  brought  by  the 
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plaintiff  to  foreclose  a  mortgage 
given  by  the  defendant,  the  usual 
judgment  of  foreclosure  and  sale, 
and  for  any  deficiency  that  might 
arise  thereon,  was  entered  on 
January  8,  1879.  On  June  13, 
1879,  the  plaintiff  obtained  an 
order  vacating  the  judgment,  and 
allowing  him  to  amend  by  bring- 
ing in  an  additional  party.  There- 
after, and  before  any  further  pro- 
ceedings were  taken,  another 
action  was  commenced  to  foreclose 
a  prior  mortgage  upon  the  same 
premises,  and  under  a  decree  in 
the  latter  action  they  were  sold 
for  an  amount  only  sufficient  to 
pay  the  said  first  mortgage  and 
the  costs  of  its  foreclosure.  There- 
upon the  plaintiff  moved  to  vacate 
the  order  setting  aside  the  judg- 
ment, and  for  a  direction  that  a 
judgment  for  a  deficiency  be  en- 
tered against  the  defendant  for  the 
full  amount  due  on  the  second 
mortgage  and  the  bond  to  which 
it  was  collateral : 

Held,  that  the  motion  was  prop- 
erly denied,  and  that  the  plaintiff's 
remedy,  if  any,  was  by  an  action 
at  law  upon  the  bond.  (Loeb  agt. 
Willis,  22  Hun,  508.) 

171.  The  defendant  in  this  action, 
having  been  arrested  and  given 
bail,  his  sureties  neglected  to 
justify,  of  which  fact  the  sheriff 
had  notice,  but  owing  to  some  un- 
derstanding between  one  of  his 
deputies  and  the  defendant,  never 
lodged  defendant  in  jail,  but  suf- 
fered him  to  go  where  he  pleased : 
Held,  that  the  defendant  was 
not  "in  actual  custody"  within 
the  meaning  of  section  572  of  the 
Code  of  Civil  Procedure,  author- 
izing one  in  actual  custody,  by 
virtue  of  an  order  of  arrest  in  an 
action,  to  apply  for  a  superseded* 
if  the  plaintiff  failed  to  issue  an 
execution  against  his  person 
within  one  month  after  it  is  within 
his  power  so  to  do.  Quaere,  as  to 
whether  the  old  practice  author- 
izing the  court  to  refuse  the  super- 
sedeas  where  the  execution  is 
issued  after  the  service  of  the 
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motion  papers,  but  before  the 
hearing,  has  been  abolished  by  the 
Code  of  Civil  Procedure,  (Watt 
agt.  Healy,  22  Hun,  491.) 

172.  The  plaintiff  having  been  ar- 
rested by  virtue  of  an  execution 
Against  his  person,  issued  upon  a 
judgment  for  costs  recovered  by 
the  defendant  herein,  moved  for 
and  obtained,  at  special  term,  an 
order  setting  the  execution  aside 
unconditionally,  which  order  was, 
upen  appeal,  reversed  by  the  gen- 
eral term,   but  affirmed  by    the 
•court  of  appeals.    After  the  grant- 
ing of  the  order  by  the  special 
term,   the   plaintiff    commenced, 
:and  is  still  prosecuting,  an  action 
against  the  defendant  for  false  im- 
prisonment.   After  the  affirmance 
of  the  order  of  the  special  term 
by  the  court  of  appeals,  the  de- 
fendant moved  to  have  it  so  modi- 
fied as  to  make  the  relief  thereby 
granted    conditional    upon    the 
plaintiff  stipulating  not  to  bring 
an  action  for  false  imprisonment, 
or  to  continue  the  action  already 
brought  therefor: 

Held,  that  the  motion  was  prop- 
erly denied.  (Cattin  agt.  Adiron- 
dack Co.,  22  Hun,  493.) 

173.  The  defendant  also  moved  to 
have  the  costs   awarded  to  the 
plaintiff  by  the  special  term  and 
court  of  appeals,  set  off  against 
the  costs  awarded  to  it,  and  in- 
cluded in  the  final  judgment,  in 
the  action  in  which  the  execution 
had  issued: 

Held,  that  the  motion  should 
have  been  granted,  particularly  as 
the  plaintiff  was  shown  to  be  in- 
solvent. (Id.) 

174.  A  sale  of  real  estate,  under  a 
decree  of  foreclosure,  will  not  be 
set  aside  because  the  notice  of 
sale  was  not  published  in  all  the 
editions  of  the  paper  issued  on 
the  days  on  which  the  notice  was 
published.    (Everson  agt.  Johnson, 
22  Hun,  115.) 

175.  Under  section  292  of  the  Code 


of  Procedure,  supplementary  pro- 
ceedings cannot  be  instituted 
where  a  transcript  of  a  justice's 
judgment  for  less  than  twenty- 
five  dollars,  exclusive  of  costs, 
has  been  filed,  and  an  execution 
issued  thereon  has  been  returned 
unsatisfied.  (Wolf  agt.  Jordan, 
22  Hun,  108.) 

176.  When  the  facts  on  which  an 
order  of  arrest  is  granted  are  not 
extrinsic  to  the  cause  of  action, 
but  the  nature  of  the  action  alone 
furnishes  the  authority  for  grant- 
ing it,  it  should  not  be  vacated 
upon  the  evidence  tending  to  dis- 
prove the  existence  of  the  cause 
of  action;  the  merits  of  the  COH- 

*  troversy  should  not  be  determined 
upon  affidavits,  but  should  be 
allowed  to  await  the  trial  of  the 
action.  (Peck  agt.  Lombard,  22 
Hun,  63.) 

177.  Upon  the  dismissal  of  an  ap- 
peal from  a  county  court  to  the 
supreme  court,  the  costs  must  be 
adjusted  by  the  clerk,  upon  no- 
tice, in  the  usual  way,  and  they 
cannot  be  taxed  by  a  judge  of  the 
court,  under  section  311   of  the 
Code.      (Andrews   agt.   Long,  22 
Hun,  24.) 

178.  Where,  upon  an  appeal  to  the 
court  of  appeals  from  an  order 
granting  a  new  trial,  the  court 
affirms  the  order,  and  renders  a 
judgment  absolute  in  favor  of  the 
respondents,  in  pursuance  of  sec- 
tion 194  of  the  Code  of  Civil  Pro- 
cedure, the  sureties  up'on  the  un- 
dertaking, given  by  the  appellants, 
are  liable  for  all  the  costs  in  the 
action,  and  not  simply  for  those 
incurred  by  the  appeal    to    the 
court  of    appeals.     (Burdett  agt. 
Lowe,  22  Hun,  588.) 

179.  When  the  court  of  appeals  re- 
verses a  judgment  in  favor  of  the 
plaintiff,  and  orders  a  new  trial, 
with  costs  to  abide  the  event,  and 
on  the  second  trial,  the  plaintiff 
again  recovers  a   judgment,   ho 
cannot  tax,  in  his  favor,  the  costs 
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of  the  reversal  by  the  court  of 
appeals.  _  (First  Nat.   Bank  agt. 


yurthNal.  Bank,  22  Hun,  563.) 

180.  One  who,  in  an  action  brought 
to  f  orclose  a  mortgage,  has  recov- 
ered a  judgment  for  a  deficiency 
arising  on  the  sale,   against  the 
executor  of   the  deceased  mort- 
gagor, cannot  maintain  an  action 
to  secure  and  apply  to  the  pay- 
ment thereof  surplus  moneys  ar^s- 
ing  on  the  foreclosure  of  another 
mortgage,    given    by    the    same 
mortgagor  upon    different  prop- 
erty, without  alleging  his  inability 
to  collect  the  judgment  out  of 
the  personal  estate  of  the  deceased. 
(Fliess  agt.  Buckley,  22  Hun,  552.) 

181.  Section  568   of   the    Code  of 
Civil   Procedure,    authorizing   a 
motion  to  vacate  an  order  of  ar- 
rest, founded  upon  proof  by  affi- 
davit on  the  part  of  the  defend- 
ant, to  be  made  "  to  the  court,  or 
if  the  order  was  granted  by  a 
judge  out  of  court,  to  any  judge 
of  the  court  upon  notice,"  is  not 
in  conflict  with  nor  does  it  abro- 
gate the  provisions  of  section  769 
of  the  said  Code,  which  requires 
all  motions,  upon  notice,   in  an 
action  in  the  supreme  court,  to  be 
made  within  the  judicial  district 
in  which  the  action  is  triable,  or 
in  a  county  adjoining  it,  except 
that  when  it  is  triable  in  the  first 
judicial  district,  the  motion  must 
be  made  therein.    (Button  agt.  Sa- 
bey,  22  Hun,  557.) 

182.  Surplus  moneys  arising -upon  a 
sale  had  under  a  decree  entered 
in  an  action  brought  to  foreclose 
a  mortgage,  after  the  death  of  the 
mortgagor   and    owner    of    the 
premises,  are  to  be  regarded  as 
realty,  and  an  action  brought  by 
one  claiming  to  have  a  lien  there- 
en,  to  have  the  same  established 
and  the  moneys  divided  among 
those   entitled   to  receive  them, 
must,  under  section  982  of  the 
Code   of    Civil    Procedure,     be 
brought  in  the  county  in  which 
the  premises  were  situated  and 


the   surplus   moneys    deposited. 
(Fliess  agt.  Buckley,  22  Hun,  551.) 

183.  Where   a    railroad    company 
wrongfully  refuses  to  receive  and 
transport  goods,  tendered  to  it  by 
one  who  offers  to  comply  with 
the  terms  established  by  it  in  ref- 
erence thereto,  the  remedy  of  the 
party  aggrieved  is  by  an  action  at 
law  to  recover  the  damages  sus- 
tained thereby,  and  as  the  remedy 
afforded  to  him  by  such  action  is 
an  appropriate  and  adequate  one, 
a  mandamus  compelling  the  com- 
pany  to   receive   and   transport 
such  goods,  will  not  be  granted. 
(People  ex  rel.  Ohkn  agt.  N.  T., 
L.  E.  &  W.  R  R  Co.,  22  Hun, 
533.) 

184.  In  an  action  at  law  against  a 
common  carrier  for  a  wrongful 
refusal  to  receive  and  transport 
property,  the  party  aggrieved  is 
entitled  to  recover  as  damages, 
the  difference  between  the  value 
of  the  property  at  the  place  where 
it  was  tendered  to  the  company, 
and  its  value  at  the  place  to  which 
it  was  to  be  taken,  less  the  ex- 
penses of  transportation.     (Id.) 

185.  On  hearing  of  an  unsuccessful, 
application  to  dissolve  a  tempo- 
rary injunction   granted  in  this 
action,   the    defendants'    counsel 
confined  his  objections  to  alleged 
defects  in  the  plaintiff's  papers, 
and  did  not  use  affidavits  relating 
to  the  merits  of  the  action,  which 
he  had  previously  prepared.    Up- 
on the  trial  of  the  action  the  com- 
plaint was  dismissed. 

Upon  a  reference  ordered  to  as- 
certain the  damages  sustained  by 
reason  of  the  injunction,  held, 
that  the  sureties  to  the  undertak- 
ing were  not  liable  for  the  costs 
and  expenses  of  the  unsuccessful 
application  to  dissolve  the  injunc- 
tion. (Langdon  agt.  Gray,  22 
Hun,  511.) 

186  Where,  after  the  return  unsat- 
isfied of  an  execution,  issued  upon 
a  judgment  recovered  against  a 
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corporation,  the  judgment  creditor 
commences  an  action  against  it  in 
equity  for  the  appointment  of  a 
receiver,  and  procures  therein  a 
final  judgment  appointing  a  re- 
ceiver, such  receiver  may,  under 
chapter  403  of  1860,  commence 
separate  actions  against  each  of 
the  stockholders  thereof  to  recover 
any  sum  remaining  due  upon  his 
shares  of  stock,  and  hte  is  not 
bound  to  bring  one  action  and 
make  all  the  creditors  and  stock- 
holders parties  thereto.  (Van 
Wagenen  agt.  Clark,  22  Hun,  497.) 

187.  Upon  the  return  of  an  order 
requiring    the   relator   to   show 
cause  why  he  should  not  be  at- 
tached for  a  criminal  contempt,  in 
forcibly  and  willfully  resisting  the 
lawful  order  and  process  of  the 
court,  such  proceedings  were  had 
that  the  court  adjudged  him  to 
have  been  guilty  of  the  said  con- 
tempt and  ordered  that  he  be  im- 
prisoned in  the  county  jail  for 
thirty  days  and  pay  a  fine  of  $250: 

Held,  that  for  the  purpose  of  re- 
viewing these  proceedings  upon  a 
certwrari,  they  must  be  deemed  to 
have  been  terminated  by  the  entry 
of  the  final  order,  convicting  the 
relator  of  the  contempt,  and  sen- 
tencing him  to  pay  the  fine  and  be 
imprisoned,  and  that  it  was  error 
to  quash  the  writ  on  the  ground 
that  the  proceedings  were  not  ter- 
minated because  no  warrant  of 
commitment  had  yet  been  issued. 
(People  ex  rel.  Oilmore  agt.  Dona- 
hue, 22  Hun,  470.) 

188.  Under  general  rule  No.  30,  the 
testimony  taken  before  a  referee 
must  be  filed  with  his  report,  and 
until  this  is  done  the  filing  is  in- 
complete,  and  the   time   within 
which  exceptions  to  the  report 
must  be  filed  and  served  does  not 
begin  to  run.    (Pope  agt.  Perault, 
22  Hun,  468.) 

189.  Although  a  stenographer  is  not 
obliged  to  part  with    his  notes 
until  his  bill  has  been  paid,  yet,  if 
he  do  deliver  them  to  the  referee 


to  be  examined  by  him  and  used 
as  the  basis  of  his  report,  he  can- 
not limit  the  effect  of  such  de- 
livery, and  it  is  the  duty  of  the 
referee  to  file  them  with  his  report, 
even  though  the  fees  of  the  ste- 
nographer remain  unpaid.  (Id.) 

190.  In  an  action  by  one  of  several 
residuarv  legatees  to  recover  his 
share  01  the  estate,   a  demurrer 

•  interposed  by  the  executor,  the  sole 
defendant,  on  the  ground  that  the 
other  residuary  legatee  should  be 
made  parties  thereto,  cannot  be 
adjudged  frivolous.  (Leavy  agt. 
Leavy,  22  Hun,  499.) 

19 1.  In  an  action  to  rescind  a  sale 
on  the  ground  of   fraud,    it    is 
sufficient  to  produce    upon   the 
trial  and  offer  to  surrender  the 
notes  given   for  the  goods  pur- 
chased; no  tender  of  them  need 
be  made  before   the  commence- 
ment of  the  action.     (Naugatuck 
Cutlery  Co.  agt.  Babcock,  22  Hun, 
481.) 

192.  An  attachment  which  has  be- 
come invalid  by  reason  of    the 
failure  of  the  plaintiff  to  serve  the 
summons,  either  personally  or  by 
publication,    within    thirty  days 
from  the  time  it  was  issued,  is  not 
revived  and  rendered  valid  by  the 
subsequent  appearance  of  the  de- 
fendant in  the  action.     (Blossom 
agt.  Estes,  22  Hun,  472.) 

193.  A    decision    overruling   a  de- 
murrer interposed  to  an  indict- 
ment, and  directing  that  judgment 
be  given  for  the  People,  unless  the 
accused  plead  over,  cannot  be  re- 
viewed upon  a  certwrari,  before  a 
judgment  has  been  entered  on  the 
decision.     The  court  cannot  re- 
view the  decision  before  entry  of 
judgment,  even  though  the  coun- 
sel for  both  of  the  parties  agree 
that  it  may  so  review  it.     (People 
agt.  Beman,  22  Hun,  283.) 

194.  In  the  absence  of  any  motion 
or  act,  on  the  part  of  a  defendant, 
upon  the  trial  of  an  action  from 
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which  an  assent  to  a  decision  of 
the  case  by  the  court  and  a  waiver 
of  the  right  to  go  to  the  jury  may 
be  implied,  an  exception  to  a  di- 
rection of  a  verdict  for  plaintiff 
is  sufficient  to  present  the  point 
on  appeal  that  there  were  ques- 
tions of  fact  for  the  jury;  it  is  not 
necessary  to  request  the  submis- 
sion of  any  such  fact.  (First  Nat. 
Bk.  of  Springfield  agt.  Dana,  79 
N.  Y.,  108.) 

195.  Where  a  defendant  does    not 
accept  an   allegation  of   fact  in 
the  complaint,  but  gives  evidence 
upon  the  trial  in  conflict  with  it, 
plaintiff  is  not  precluded  on  ap- 
peal   from  claiming  the  fact  to 
be  as  the  evidence  establisnes  it 
(Cowing  agt.  Altman,  79 N.  Y.,  167 ' 

196.  So,  also,  where  the  case  is  tried 
without  reference  to  the  pleadings, 
and  no  exception  is  taken  raising 
the  question  that  plaintiff  is  pre- 
cluded thereby  from  showing  the 
actual    transaction,   the  question 
cannot    be  raised    upon   appeal. 
(Id) 

197.  The    complaint    in  an  action 
upon  a  contract  made  by  commis- 
sioners of  highways  set  forth  the 
contract,     in    which    defendants 
were  described  as  commissioners, 
and  that  they  signed  it  as  such; 
they  were  not  described  in  the 
summons  and  complaint  as  com- 
missioners,   and    judgment   was 
asked  against  them  personally : 

Held,  that  plaintiff  was  properly 
non-suited,  because  defendants 
were  not  sued  officially  as  com- 
missioners ;  that  under  the  statute 
providing  for  actions  upon  such 
contracts  (2  R.  8.,  473,  sec.  92),  it 
was  necessary  to  specify  "in  the 
process,  pleadings  and  proceed- 
ings their  name  of  office;"  that 
the  statutory  requirement  was  not 
merely  formal,  but  matter  of  sub- 
stance, to  the  end  that  the  amount 
collected  might  be  allowed  in  the 
official  account  of  the  commission- 
ers (2  R  S.,  476,  sec.  108);  also  as  it 
affected  the  place  of  trial.  (Boots 
agt.  WasMurn,  79  N.  Y.,  207.) 


198.  Where  an  objection  to  evidence 
has  once  been  made  and  overruled, 
it  is  not  required  to  repeat  the  ob- 
jection,  where  subsequent  ques- 
tions call  for  the  same  class  of 
evidence  relating  to  the  same  sub- 
ject-matter.     (Church  agt.  How- 
ard, 79  N.  Y.,  415.) 

199.  The  defendant,  in  an  action  in 
a  court  of  record,  is  not  bound  to 
avail  himself  by  way  of  counter- 
claim, of  an  independent  cause  of 
action,  existing  in  his  favor  against 
plaintiff.     The  rule  in  this  respect 
was  not  changed    by  the  Code. 
(Brown  agt.  Qallaudet,  80  N.  Y,, 
418.) 

§ 

200.  The  attention  of  the  court  must 
be  called  to  the  precise  point  in- 
tended by  an  exception,  otherwise 
it  will   not    avail.      (Schile    agt. 
Brokhahm,  80  N.  Y.,  614.) 

201.  An  appeal  from  an  order  of 
general  term  affirming  a  judgment 
is  premature  and    unauthorized; 
judgment  should  first  be  entered 
and  the  appeal  taken  from  the 
judgment.    (Kilmer  agt.  Bradley, 
80  N.  Y.,  630.) 


PRINCIPAL  AND  AGENT. 

1.  An  agent  authorized  to  receive 
payment  of  interest  accruing  on 
a  mortgage   and    to    collect   the 
principal,  and  who  received  a  por- 
tion of  the  principal  before  it  was 
due,  is  not  authorized  to  extend 
the  payment  of  the  mortgage  debt 
after  it  became  due.    (Bitch  agt. 
Smith  etal.,  ante,  18.) 

2.  To  uphold  the  granting  of  such 
extension  the  agent  should  have 
been  specially  authorized  thereto, 
or  it  should  appear  that  the  act 
was  embraced  within  the  powers 
allowed  to  be  performed,  or  was 
ratified.     (Id.) 

3.  While  a  principal  is  presumed  to 
have  notice  of  the  acts  performed 
by  his  agent  in  the  usual  course 
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of  his  agency,  such  presumption 
does  not  extend  to  acts  clearly  not 
within  the  agency.  (Id.) 

4.  The  payment  of  a  part  of  a  mort- 
gage debt  after  due,  in  itself  af- 
fords no  adequate  consideration 
for   an   agreement   made    by  an 
agent  to  extend  the  payment  of 
the  residue  of  the  principal,  or  to 
discharge  a  surety.    (Id.) 

5.  An  agent  authorized  to  receive 
payment  of  interest  accruing  on 
a  mortgage  and  to  collect  the  prin- 
cipal, and  who  received  a  portion 
of  the  principal  before  it  was  due, 
is  not  authorized  to  extend  the 
payment  of  the  mortgage  debt  af- 
ter it  became  due.      (Ritch  agt. 
Smith  et  al.,  ante,  157) 

6.  To  uphold  the  granting  of  such 
extension  the  agent  should  have 
been  specially  authorized  thereto, 
or  it  should  appear  that  the  act 
was  embraced  within  the  powers 
allowed  to  be  performed  or  was 
ratified.     (Id.) 

7.  Where  the  plaintiff   and    agent 
were  father  and  son  residing  in 
different  states,  the  latter  in  the 
same  city  with  those  who  were 
to  make  payments : 

Held,  that  although  this  rela- 
tionship might  imply  greater  con- 
fidence in  management  and  an 
easier  disposition  to  ratify  unau- 
thorized acts,  it  does  not  imply  an 
express  prior  authority  to  do  un- 
usual and  undesirable  acts.  (Id.) 

8.  While  a  principal  is  presumed  to 
have  notice  of  the  acts  performed 
by  his  agent  in  the  usual  course 
of  his  agency,  such  presumption 
does  not  extend  to  acts  clearly  not 
within  the  agency  (Affirming  Some 
Cose,  ante,  13).     (Id.) 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  One  Foster,  the  owner  of  a  lot 
upon  which  was  a  mortgage  for 
$1,000,  owned  by  one  Root,  and 


one  for  $500,  owned  by  one  Cros- 
by, entered  into  negotiations  with 
the  defendant  Wright  for  the  sale 
of  the  lot  to  him,  subject  to  the 
Root  mortgage,  upon  the  agree- 
ment that  he  should  pay  the  Cros- 
by mortgage.  While  the  negoti- 
ations were  pending,  Foster,  Cros- 
by and  Root  each  called  upon  one 
Howe,  an  attorney,  and  requested 
him  to  draw  such  papers  as  might 
be  necessary  to  carry  out  the 
agreement  between  them,  which 
he  did.  Thereafter  Foster  con- 
veyed the  lot  to  Wright  by  a  deed, 
containing  a  clause  by  which  the 
latter  assumed  the  payment  of 
the  Root  mortgage.  Wright  also 
agreed  to  and  did  thereafter  pay 
and  discharge  the  Crosby  mort- 
gage. 

In  an  action  to  foreclose  the 
Root  mortgage,  and  hold  Wright 
liable  for  any  deficiency  that 
might  arise  on  a  sale,  he  claimed 
that  the  deed,  though  absolute  on 
its  face,  was  intended  as  a  mort- 
gage, and  that  he  was  not  liable, 
upon  the  covenant,  for  the  assump- 
tion of  the  Root  mortgage  con- 
tained therein: 

Held,  that  the  relation  of  attor- 
ney and  client  did  not  exist  be- 
tween Wright  and  Howe,  so  as  to 
render  the  testimony  of  the  latter, 
as  to  the  declarations  and  acts  of 
the  parties  relating  to  the  agree- 
ments entered  into  between  them, 
inadmissible,  under  section  835 
of  the  Code  of  Civil  Procedure. 
(Hoot  agt.  Wright,  21  Hun,  344.) 


RAILROADS. 

1.  The  holder  of  a  limited  ticket, 
bearing  an  agreement  upon  its 
face  that  it  was  good  only  between 
the  date  of  its  purchase  and  the 
end  of  the  day  designated  by  the 
punch  mark  on  its  margin,  is  not 
entitled  to  use  such  ticket  after 
the  expiration  of  such  date,  if  it 
be  the  fault  of  the  passenger  that 
the  ticket  has  expired  before  he 
has  arrived  at  his  destination. 
(Auerbach  agt.  New  York  Central 
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and  Hudson  Riser  R.  R.  Co.,  ante, 
382.) 

2.  The  Long  Island  Railroad  Com- 
pany was  incorporated  April  24, 
1834  (chap.  178,  Laws  of  1834), 
and  by  virtue  of  an  act  of  the 
legislature,  passed  April  2,  1836 
(clMp.  94,  Laws  of  1836),  it,  on 
the  first  day  of  December,  1836, 
leased  a  road  belonging  to  the 
Brooklyn  and  Jamaica  Railroad 
Company,  a  corporation  formed 
under  chapter  256  of  Laws  of  1834. 
Until  the  consummation  of  the 
proceedings  had  under  and  in  pur- 
suance of  chapter  484  of  Laws  of 
1859,  the  Brooklyn  and  Jamaica 
railroad  and  its  lessee,  the  Long 
Island  Railroad  Company,  had  a 
right  to  operate  a  railroad  by 
steam  over  and  upon  lands,  the 
principal  part  of  which  is  now 
Atlantic  avenue,  in  the  city  of 
•Brooklyn.  When  the  act  of  1859 
was  passed,  the  defendant,  "  The 
Long  Island  Railroad  Company," 
reached  the  East  river  by  a  tun- 
nel under  the  surface  of  Atlantic 
avenue.  The  act  of  1859  (chap. 
484,  Laws  of  1859)  was  entitled 
"An  act  to  provide  for  the  closing 
of  the  entrances  of  the  tunnel  of 
the  Long  Island  Railroad  Com- 
pany in  the  city  of  Brooklyn,  and 
restoring  said  street  to  its  proper 

frade,  and  for  the  relinquishment 
y  said  company  of  its  right  to  use 
steam  power  withini  said  city." 
The  provisions  of  this  act  were 
substantially  carried  out.  The 
agreement  of  the  commissioners 
appointed  under  the  act  of  1859, 
providing  for  the  closing  of  the 
tunnel  and  the  surrender  of  the 
right  to  use  steam  upon  the  avenue, 
was  with  the  Brooklyn  and  Ja- 
maica Railroad  Company,  who, 
as  the  lease  originally  executed 
by  them  to  the  Long  Island  Rail- 
road had  been  surrendered,  are 
styled  therein  "the  assignees  of 
the  Long  Island  Railroad  Com- 
pany, within  the  true  meaning 
and  intent  of  both  the  said  acts," 
to  wit,  the  said  act  of  1859,  and 
another  relating  to  the  same  sub- 


ject, passed  March  23, 1860.  The 
contract  required  the  tunnel  to 
be  closed,  and  the  various  things 
done  which  the  law  of  1859  en- 
joined, and  the  Brooklyn  and 
Jamaica  Railroad  Company  relin- 
quished "its  right  to  use  steam 
within  the  corporation  limits  of 
the  city  of  Brooklyn,"  and  agreed 
that  "  steam  power  shall  not  be 
used  or  permitted  upon  its  road, 
or  any  part  thereof,  within  the 
limits  of  the  city  of  Brooklyn," 
after  the  happening  of  an  event 
specified  in  the  agreement.  To 
this  contract  the  Long  Island  Rail- 
road assented,  "so  far  as  it  has 
any  right  so  to  do,  and  so  far  as 
it  has  any  interest  therein. "  The 
compensation  which  the  Brook- 
lyn and  Jamaica  Railroad  Com- 
pany received  under  this  agree- 
ment was  $125,000,  which  was 
levied  upon  a  district  prescribed 
by  the  said  act  of  1859,  and  which 
was  supposed  to  be  specially  bene- 
fited by  the  abandonment  of  the 
use  of  steam  power  upon  Atlantic 
avenue.  On  April  5,  1855,  the 
Brooklyn  and  Jamaica  Railroad 
Company  executed  to  Samuel  Wil- 
letts,  Robert  Ray  and  Alexander 
Hamilton,  Jr. ,  as  trustees,  a  mort- 
gage to  secure  its  bonds  to  the 
amount  of  $100,000.  This  mort- 
gage covered  all  its  property,  in- 
cluding that  leased  to  the  Long 
Island  Railroad  Company.  On 
the  21st  of  March,  1872,  a  decree 
of  sale  (in  a  suit  to  foreclose  this 
mortgage)  was  made,  such  sale  to 
be  "  subject  to  a  certain  agree- 
ment or  release  made  between  the 
Brooklyn  and  Jamaica  Railroad 
and  the  Long  Island  Railroad 
Company,  dated  April,  1860  "  (it 
being  an  agreement  between  those 
two  companies,  and  not  the  one 
between  the  Brooklyn  and  Ja- 
maica Railroad  Company  and  the 
commissioners  appointed  under 
the  act  of  1859),  "and  subject 
also  to  the  provisions  of  the  act 
of  1859,"  and  subject  also  to  the 
provisions  of  a  certain  other  act 
passed  April  16,  1860,  entitled 
"An  act  authorizing  the  Brook- 
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lyn  Central  and  the  Brooklyn  and 
Jamaica  Railroad  Companies  to 
consolidate,  and  continue  their 
roads  so  far  as  such  provisions 
of  said  acts  relate  to  the  closing 
of  the  tunnel  in  Atlantic  street, 
in  the  city  of  Brooklyn,  and  the 
relinquishment  of  steam  power 
within  the  limits  of  said  city." 
Under  this  decree  of  foreclosure 
the  property  of  the  Brooklyn  and 
Jamaica  Railroad  was  sold,  and 
one  William  Richardson  became 
the  purchaser,  the  property  being 
bought  subject  to  the  condition 
contained  in  the  decree.  On  the 
29th  day  of  April,  1872,  in  pur- 
suance of  the  act,  entitled  "An 
act  to  authorize  the  formation  of 
railroad  corporations  and  to  regu- 
late the  same,"  passed  April  2, 
1850,  a  railroad  corporation  was 
formed  under  the  name  of  "  The 
Atlantic  Avenue  Railroad  Com- 
pany of  Brooklyn. "  To  this  cor- 
poration, on  the  28th  day  of  Feb- 
ruary, 1874,  William  Richardson, 
the  purchaser  at  the  foreclos- 
ure sale,  conveyed  the  property 
bought  thereat,  and  which  in  the 
deed  is  described  as  "all  and 
singular  the  railroad  of  the  Brook- 
lyn and  Jamaica  Railroad  Com-' 
pany,  extending  from  its  com- 
mencement at  the  ferry  at  the  foot 
of  Atlantic  street,  in  the  city  of 
Brooklyn,  in  Kings  county,  to  its 
termination  in  the  village  and 
town  of  Jamaica,  in  the  county 
of  Queens,  including  all  its  ap- 
pendages and  the  depot  lots  in 
the  village  of  Bedford,  and  the 
right  to  construct  branches  to 
Flushing  or  Flatbush,  as  secured 
to  the  said  The  Brooklyn  and 
Jamaica  Railroad  Company  by 
their  act  of  incorporation."  On 
the  26th  of  March,  1877,  the  At- 
lantic Avenue  Railroad  Company- 
leased  to  the  Long  Island  Pail- 
road  Company,  "its  successors 
and  assigns,  all  the  railroad  of  the 
party  of  the  first  part,  extending 
from  its  eastern  terminus  in  the 
village  of  Jamaica,  westward  to 
the  city  line  of  the  city  of  Brook- 
lyn in  Atlantic  avenue,  and  thence 


along  said  avenue  to  a  point  in 
Atlantic  avenue  in  the  city  of 
Brooklyn,  250  feet  east  of  the 
easterly  line  of  Flatbush  avenue, 
said  250  feet  to  be  measured 
along  a  line  in  the  centre  of 
Atlantic  avenue,"  and  also  sundry 
other  property  as  is  in  the  lease 
specially  provided.  By  chapter 
187  of  the  Laws  of  1876,  it  w;u 
declared  "it  shall  be  lawful  for 
the  Atlantic  Avenue  Railroad 
Company  of  Brooklyn,  and  for 
the  Long  Island  Railroad  Com 
pany,  as  lessee  from  the  Atlantic 
Avenue  Railroad  Company  of 
Brooklyn,  of  that  part  of  the  rail- 
road of  said  Atlantic  Railroad 
Company  which  extends  from  the 
junction  of  Atlantic  and  Flatbush 
avenues,  in  the  city  of  Brooklyn, 
eastwardly  along  said  Atlantic 
avenue,  to  the  city  line,  to  run 
cars  over  said  railroad,  upon  At- 
lantic avenue,  from  the  city  line 
of  Brooklyn  to  Flatbush  avenue, 
by  steam  power,  subject  to  such 
rules  and  regulations  as  to  rate 
of  speed  and  public  safety  "as 
from  time  to  time  the  common 
council  of  the  city  of  Brooklyn, 
may  prescribe."  Under  this  law 
the  defendants  were,  when  this 
suit  was  commenced,  adapting  and 
changing  the  horse  railroad  track 
to  that  of  a  steam  railway,  and 
are  now  propelling  cars  thereon 
by  steam.  Against  this  the  plaiu- 
tiffs  ask  an  injunction,  because, 
as  they  allege,  by  the  acts  closing 
the  Atlantic  tunnel,  and  the  agree- 
ments thereunder,  the  defendant, 
the  Long  Island  Railroad  Com- 
pany, has  agreed  never  to  run  cars 
propelled  by  steam  over  such  route, 
and  that  the  property  was  pur- 
chased at  mortgage  foreclosure 
sale  charged  with  such  a  prohibi- 
tion ;  and  also  because,  as  is 
claimed,  the  act  of  1876  is  un- 
constitutional : 

Held,  first,  that  the  Long  Island 
Railroad  Company  has  not  made 
any  agreement  or  promise  obli- 
gating itself  not  to  use  steam 
either  upon  Atlantic  avenue  or 
elsewhere. 
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Second.  As  the  decree  in  the 
foreclosure  suit  provided  that  the 
sale  was  subject  to  the  provisions 
of  the  agreement  between  the  two 
companies,  and  as  such  agreement 
only  obligated  the  Brooklyn  and 
Jamaica  Railroad  Company  to  the 
Long  Island  Railroad  Company 
not  to  use  steam  cars  upon  the 
avenue,  which  agreement  was  for 
its  own  benefit,  and  as  it  had  not 
bound  itself  to  any  one  in  the 
same  direction,  it  follows  that 
when  the  Long  Island  Railroad 
Company  acquired  title  t,p  the  road 
way  there  was  no  prohibition  as 
to  them  preventing  a  legislative 
license  for  the  use  of  steam  power 
thereon.  The  Long  Island  Rail- 
road Company  cannot  be  bound 
by  the  provision  in  the  mort- 
gage foreclosure  decree,  because 
the  contract  was  to  and  with  it, 
and  not  by  it. 

Third.  As  to  the  other  excep- 
tions and  reservations  contained 
in  the  decree  of  foreclosure  — 
relating  to  the  acts  under  which 
the  tunnel  was  closed  —  nothing 
therein  contained  prevented  these 
defendants,  or  either  of  them, 
from  acquiring  a  future  right  to 
use  steam  upon  the  avenue.  The 
surrender  of  a  right  existing  by 
its  owner  is  no  covenant  against  a 
future  acquirement  thereof,  any 
more  than  a  sale  of  present  in- 
terest in  any  property  or  business 
is  an  agreement  against  a  future 
repurchase. 

FourtJi.  That  no  contract  what- 
ever existed  by  force  of  the  act 
of  1859  preventing  the  state  in  the 
future  from  conferring  the  right 
to  ase  steam  on  Atlantic  avenue, 
Brooklyn,  upon  the  defendants. 
Nor  can  one  legislature  by  a  law 
deprive  a  succeeding  one,  in  a  mat- 
ter of  public  policy,  from  chang- 
ing or  altering  the  enactment. 

Fifth.  That  no  agreement  has 
been  made  either  with  the  people, 
the  city  of  Brooklyn  or  the  own- 
ers of  the  property  in  the  district 
taxed  under  the  act  of  1 859,  which 
will  justify  the  maintenance  of 
this  action. 


Sixth.  That  a  railroad  corpora- 
tion cannot,  by  contract,  when 
no  statute  authorizes  it  so  to  do, 
bind  itself  to  a  particular  mode 
of  propelling  power,  regardless  of 
the  interests  of  the  people,  which 
may  require  it  to  adopt  a  different 
one. 

Seventh.  The  statute  (Laws  of 
1876,  chap.  187)  under  which  the 
defendants  claim  the  right  to  use 
steam  upon  the  avenue,  is  not 
obnoxious  to  section  1  of  article 
14  of  the  Constitution  of  the 
United  States,  declaring,  among 
other  things,  that  no  state  can 
' '  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of 
law,"  nor  to  section  6  of  article  1 
of  the  Constitution  of  this  state, 
which  likewise  provides  that  "no 
person  shall  *  *  *  be 
deprived  of  life,  liberty  or  property 
without  due  process  of  law." 

Eighth.  That  w^en,  as  against 
the  owners  of  the  land,  the  right 
to  operate  a  railroad  has  been 
acquired,  the  mode  of  such  use, 
whether  by  steam  or  otherwise, 
is  a  matter  within  legislative  con- 
trol, and  in  regulating  such  use, 
no  right  of  property  is  infringed 
upon,  to  which  the  above  cited 
provisions  from  the  federal  and 
state  Constitutions  are  applicable. 

Ninth.  That  the  act  (Laws  of 
1876,  chap.  187)  is  not  unconstitu- 
tional under  section  18  of  article 
3  of  the  Constitution,  which  pro- 
hibits the  legislature  from  passing 
"  a  private  or  local  bill  *  *  * 
granting  to  any  corporation,  asso- 
ciation or  individual  the  right 
to  lay  down  railroad  tracks;"  or 
"  granting  to  any  private  corpora- 
tion, association  or  individual  any 
exclusive  privilege,  immunity  or 
franchise  whatever."  (The  People 
agt.  Long  Island  Railroad  Com- 
pany, ante,  395.) 

.  The  act  of  1876  confers  "no 
right  to  lay  down  railroad  tracks. " 
The  privilege  so  to  do  was  one 
already  enjoyed  by  both  defend- 
ants as  already  existing  railroad 
corporations.  The  act  gave  legis- 
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lative  permission  to  use  steam  as 
a  motive  power  on  railroad  tracks 
already  constructed,  the  right  to 
relay  and  repair  which  was  an 
incident  to  the  original  grant. 
Such  a  legislative  permission  to 
an  existing  corporation  is  not  cov- 
ered by  the  above  constitutional 
provision.  (Id) 

4  Nor  do  the  defendants  obtain 
under  the  law  an  "exclusive 
privilege"  or  "franchise."  The 
prohibition  is  to  a  grant  which  in 
words  is  exclusive.  It  may  be 
true  that  conferring  upon  A. 
authority  to  do  an  act,  may  prac- 
tically prohibit  B.  from  doing  the 
same  thing,  because  the  latter  may 
be  unwilling  to  compete  with  the 
former;  but  so  long  as  B.  is  left 
free  to  act,  and  nothing  has  been 
done  which,  if  valid,  would  en- 
able A.  to  enjoin  B.,  because  he 
(A.)  has  an  exclusive  right,  the 
provision  in  the  Constitution  is 
not  violated. 

Tenth.  That  if  there  is  a  defect 
in  the  title  to  any  of  the  land 
occupied  by  the  defendants,  such 
defect  does  not  justify  this  action, 
but  each  owner  of  the  land  wrong- 
fully held  must  seek  his  remedy 
by  suit  brought  in  his  own  name. 


RECEIVER. 

1.  A  receiver  in  supplementary  pro- 
ceedings may  employ  on  his  be- 
half the  attorney  of  the  party  for 
whose  benefit  the  proceedings  are 
instituted  (Overruling  Branch  agt. 
Branch,  49  How.,  196;  and  Gum- 
ming, Receiver,   agt.   Edgerton,  9 
Bosw. ,  685).   (Baker  agt.  Van  Epps, 
ante,  79.) 

2.  The  payment  of  a  judgment  by 
the  debtor,  after  the  appointment 
of  a  receiver   in  supplementary 
proceedings,  does  not    ipso  facto 
discharge  the  receiver.     The  re- 
ceiver may  have  a  claim  for  ex- 
penses incurred  in  the  exercise  of 
his  authority,  which  may  be  re- 
quired to  be  paid  before  the  prop- 


erty held  by  him  can  be  taken  out 
of  his  possession.  (Crook  agt. 
Findley,  ante,  375.) 

See  CORPORATIONS. 

Bliven  agt.  Peru  Steel  and  Iron 
Company,  ante,  280. 


REFEREE. 

1.  Where  two  causes  against   the 
same  defendants  were  referred  by 
consent  and  the  referee  had  heard 
and  determined  the  first  in  favor 
of  the  plaintiff,  a  number  of  ques- 
tions involved  in  the  second  cause 
being  also   involved  in  the  first 
case;  on  motion  by  defendants : 

Held,  that  the  order  of  reference 
should  be  vacated  and  a  new 
referee  substituted.  (Conley  agt. 
Petrie  et  al.,  ante,  299.) 

2.  In  July,  1877,  a  claim  against  the 
estate  of  a  deceased  person  was, 
pursuant  to  the  statute,  referred 
to  J.  L.  Angle,  Esq.,  to  hear  and 
determine.     The  trial  was  com- 
menced on  the  4th  day  of  Septem- 
ber, 1877,  and  continued  by  ad- 
journments until    December  22, 
1877,  when  it  was  suspended  with- 
out day.     On  December  20,  1877, 
the  said  J.  L.  Angle  was  appointed 
a  justice  of  the  supreme  court,  to 
fill  a  vacancy  therein,  and  on  De- 
cember twenty-second  he  accepted 
the  said  office,  and  entered  upon 
and  continued  to  discharge  the 
duties  thereof  until  the  expiration 
of  the  term  for  which  he  was  ap- 
pointed, viz. :  December  31,  1878. 

On  August  10,  1878,  the  said 
J.  L.  Angle,  as  referee  as  afore- 
said, made  and  filed  his  report  in 
the  case.  Upon  an  appeal  from 
an  order  denying  a  motion  to  va- 
cate the  report,  on  the  ground  that 
the  referee  was  incompetent  to 
act  as  such  while  holding  the  of- 
fice of  a  justice  of  the  supreme 
court: 

Held,  that  the  prohibition  con- 
tained in  section  25  of  article  6  of 
the  Constitution  was  absolute  and 
peremptory,  and  prevented  any 
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justice  of  the  supreme  court  from 
acting  as  a  referee. 

That  the  facts  that  the  trial  of 
the  action  had  been  commenced 
before  he  was  appointed  a  justice 
of  the  said  court,  and  that  he 
acted  without  making  any  charge 
for  his  services,  did  not  relieve 
him  from  the  said  prohibition. 
(Countryman  agt.  Norton,  21  Hun, 
17.) 

8.  That  the  provision  could  not  be 
waived  by  any  stipulation  or  acts 
on  the  part  of  the  defendant.  (Id.) 

4.  That  as  the   referee  had  since 
ceased  to  be  a  justice  of  the  su- 
preme court,  his  report  should  be 
set  aside,  and  either  party  should 
be  allowed  to  proceed  with  the 
reference  on  the  evidence  and  pro- 
ceedings as  they  stood  on  the  22d 
day  of  December,  1877.     (Id.) 

5.  Under  general  rule  No.  30,  the 
testimony  taken  before  a  referee 
must  be  filed  with  his  report,  and 
until  this  is  done  the  filing  is  in- 
complete,  and  the  time    within 
which  exceptions   to  the  report 
must  be  filed  and  served  does  not 
begin  to  run.     (Pope  agt.  Perault, 
22  Hun,  408.) 

6.  If  the  stenographer  deliver  his 
notes  to  the  referee  to  be  exam- 
ined by  him  and  used  as  the  basis 
of  his  report,  he  cannot  limit  the 
effect  of  such  delivery,  and  it  is 
the  duty  of  the  referee    to  file 
them  with  his  report,  even  though 
the  fees  of  the  stenographer  re- 
main unpaid.     (Id.) 

7.  To  sell  in  action  for  partition; 
duty  of,   as  to  securities   to  be 
taken    for    the    purchase-price; 
what   acts   of    the   beneficiaries 
amount  to  a  ratification  of  his  act 
in  taking  an  unauthorized  security 
instead  of  cash.    (See  Wiggins  agt. 
Howard,  22  Hun,  126.) 

8.  When  it  cannot  be  ordered  with- 
out the  consent  of  the  parties ;  the 
right  to  order  one  is  not  affected 


by  the  fact  that  one  of  the  parties 
is  a  receiver.  (See  Durkin  agt. 
Sharp,  22  Hun,  132.) 

9.  When  an  action  by  an  attorney 
for  professional  services  involves 
the  examination  of  a  long  ac- 
count; when  it  may  be  referred 
to  an  attorney  to  hear  and  determ- 
ine. (See  Carr  agt.  Berdell,  22 
Hun,  130.) 


REFERENCE. 

1.  Section  1013  of  the  Code  of  Civil 
Procedure,  authorizing  the  court 
to  order  a  compulsory  reference, 
where  the  trial  will  require  the  ex- 
amination of  a  long  account,  and 
will  not  require  the  decision  of 
difficult  questions  of  law,  is  ap- 
plicable as  well  to  such  actions  as 
are  of  equitable  as  to  such  as  are 
of  legal  cognizance. 

The  only  effect  of  the  last  clause 
of  the  said  section  is  to  authorize 
the  court  to  appoint  a  referee  to 
decide  some  of  the  issues,  less 
than  the  whole,  or  to  report  find- 
ings upon  one  or  more  specific 
questions  of  fact. 

In  no  case  can  the  court  order 
the  compulsory  reference  of  an 
action  where  the  trial  will  not  re- 
quire the  examination  of  a  long 
account  or  will  require  the  deci- 
sion of  difficult  questions  of  law. 
(Dane  agt.  Liverpool,  &c.,  Ins.  Co., 
21  Hun,  25'J.) 

2  Action  for  a  breach  of  the  cove- 
nants contained  in  a  lease ;  whem 
it  involves  the  examination  of  a 
long  account,  so  as  to  authorize  a 
compulsory  reference  thereof;  in- 
terposition of  a  counter-claim  in 
such  an  action  does  not  prevent 
its  reference  (Code  of  Civil  Proced- 
ure, sec.  974).  (See  Brooklyn,  &c., 
R.E.  Co.,  21  Hun,  273.) 

3.  Upon  a  reference  as  to  .surplus 
moneys  in  a  foreclosure  suit,  the 
referee  has  authority  to  inquire  as 
to  the  validity  of  conveyances  or 
liens;  and  conveyances  as  well  as 
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liens  may  be  attacked  as  fraudu- 
lent. (Bergen  agt.  Carman,  79  N. 
T.,  146.) 

4.  Where  a  debtor  has  made  a  fraud- 
ulent conveyance  of  his  real  es- 
tate, a  subsequent  judgment  cred- 
itor may  proceed  to  sell  under  his 
execution,  and  the  purchaser  has 
the  right  to  impeach  the  convey- 
ance upon  such  a  reference ;  he  is 
not  bound  to  bring  ejectment,  or 
an  action  to  set  aside  the  convey- 
ance.    (Id.) 

5.  To  sustain  an  exception  to  the  re- 
fusal of  a  referee  to  find  facts  as 
requested,  it  is  incumbent  upon 
the  party  to  show  that  the  mate- 
rial facts  so  requested  to  be  found 
were    established    by    uncontro- 
verted  evidence,  and  that  if  found 
they  would  have  affected  the  re- 
sult. (Stewart  agt.  Morss,  79  N.  Y., 
629.) 

6.  No  question  can  be  raised  in  this 
court,  upon  a  matter  of  fact,  in  a 
case  tried  by  a  referee,  as  to  which 
no  facts  were  found  by  the  referee, 
or  requested  to  be  found.     (Id.) 

7.  After  plaintiff  had  been  partially 
examined  as  a  witness  on  trial  be- 
fore a  referee,  the  hearing  was 
adjourned,  and  was  set  down  for 
two  successive  days.    The  referee 
upon  the  first  day  informed  the 
attorney  for  the  parties  that  the 
case  would  not  be  proceeded  with 
that  day,  but  would  be  the  next. 
He  was  advised   by  defendant's 
attorney  that  he  could  not  attend 
the  next  day;  he  did  not  appear, 
and  the  case  was  proceeded  with 
on  the  second  day;  several  wit- 
nesses being  examined  for  plain- 
tiff without  any  one  appearing  for 
defendant.     A  motion  was  made 
on  behalf  of  defendant  at  special 
term  to  strike  out  the  evidence  so 
given,    which     was    denied.     A 
similar    motion    was     thereafter 
made  before  the  referee  upon  a 
subsequent  hearing : 

Held,  that  the  motion  was  prop- 


erly denied.    ( Comins  agt.  Hetfield, 
80  N.  Y.,  261.) 

8.  Fees  of  sheriffs  and  referees  on 
foreclosure  sale  in  the  city  of  New 
York,  amount  of.    (See  Schermer- 
horn  agt.  Prmty,  80  N.    T.,  817.) 

9.  When  case  will  be  sent  back  to 
referee  for  more  particular  find- 
ings.     (See  Bigler    agt.    Pinkney 
[Mem.],  80  N.  Y.,  636.) 


REGISTER  OF  NEW  YORK. 

1.  The  register  of  the  city  of  New 
York  is  liable  for  all  errors,  inac- 
curacies or  mistakes  made  in  a  re- 
turn, when  the  usual  requisition 
has  been  made  at  his  office  for  a 
certificate  of  search.  ( Van  Schaick 
agt.  ISigel,  ante,  122.) 

2.  And  this,  although  the  party  in 
making  his  requisition  at  the  regis- 
ter's office,  designated  the  clerk 
whom  he  desired  should  make  the 
search  (Affirming  S.  C.,  58  How., 
211).     (Id.) 

3.  It  is  the  duty  of  the  register  to 
make  the  search  correct,  and  any 
failure  in  that  respect  is  a  neglect 
of  duty.     (Id.) 

4.  Where  a  plaintiff  has  been  dam- 
nified by  a  wrong-doer,  he  must 
see  to  it  that  his  loss  is  not  swollen 
by  any  act  of  omission,  or  of  com- 
mission on  his  part,  but  he  is  not 
called  upon  to  do  an  act  which 
will  not  affect  his  own  damages, 
though  it  would  be  of  service  to 
the  wrong-doer.     (Id.) 


REMOVAL  OF  CAUSE. 

1.  Where  an  action  is  brought  in  a 
state  court  for  an  amount  less  than 
$500,  and  the  defendant  in  his 
answer  pleads  a  counter-claim  ex- 
ceeding the  sum  of  $500,  which  is 
replied  to  by  the  plaintiffs : 

Held,  on  an  application  for  re- 
moval from  state  to  a  federal  court 
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the  counter-claim  must  be  con- 
sidered, and  that  the  matter  in 
dispute  exceeds  $500  (Overruling 
same  casein  49  How.,  480).  (Clark- 
ton  et  al.  agt.  Manson,  ante,  45.) 

2.  Under  the  provisions  of  the  act  of 
congress  (chap.  137  of  1875),  pro- 
viding for  the  removal  of  causes 
into  the  United  States  courts, 
"before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  and 
before  the  trial  thereof,"  it  is  too 
late  to  make  such  application 
after  a  demurrer  has  been  inter- 
posed and  duly  argued  and  de- 
cided. (Miller  agt.  Kent,  ante,  451.) 

9.  In  all  the  states  there  is,  by  law 
or  rule,  a  term,  i.  e.,  a  term  at 
which  a  cause  may  for  the  first 
time  be  called  for  trial.  This  is 
the  term  at  which,  within  the 
meaning  of  the  law,  the  cause 
could  first  be  tried,  and,  there- 
fore, is  kthe  term  at  or  before 
which  the  petition  for  the  removal 
must  be  filed.  (Id.) 

4.  All  the  persons  constituting  "the 
party"    on    one    side    must    be 
citizens  of  different  states  from 
those  on  the  other  side.     (Id.) 

5.  To  warrant  a  removal  under  the 
provisions    of   the  act  of    1875, 
covering  suits  between  citizens  of 
different  States,  if  any  person  who 
is  a  necessary  plaintiff  and  any 
person  who  is  a  necessary  defendant 
are  citizens  of  the  same  state,  there 
is  no  right  of  removal.    All  the  de- 
fendants   compose    the   "  party " 
who  may  ask  for  a  removal,  and 
they  must  all  be  other  states'  citi- 
zens.    (Id.) 

6.  The  averments  of  the  petition  are 
not  conclusive  on  the  state  courts. 
The  court  has  the  p6wer  and  the 
right  to  examine  other  papers  than 
the  mere  affidavit  of  the  petitioner, 
to  ascertain  whether  the  statute 
permitting   the   removal  of   the 
cause  has  been  complied   with, 
(Id.) 


REPLEVIN. 

1.  Section  1736  of  the  Code  of  Civil 
Procedure,  continuing  an  action 
of  replevin,  notwithstanding  the 
death  of  either  party,  in  favor  of 
or  against  his  executors  or  admin- 
istrators, applies  only  to  actions  in 
which  the  sole  defendant  was  liv- 
ing on  September  1,  1880,  and  is 
not  retroactive.  (Burnham  et  al. 
agt.  Brennan,  ante,  310.) 


RULES. 

1.  The  rule  of  the  court  of  chancery 
(rule  158),  requiring  an  infant  to 
join  when  he  is  over  fourteen  years 
of  age,  was  a  mere  regulation  of 
practice,   which    the    court   had 
power  to  waive,  and  did  not  affect 
the    jurisdiction  or  invalidate  a 
sale  under  the  proceedings.     (Cole 
agt.  Gourlay,  79  N.  T.,  527.) 

2.  So,  also,  said  court  had  power  to 
dispense  with  the  provision  of  said 
rule,  requiring  corroborating  affi- 
davits; and  with  that  requiring 
the  petition  to  be  by  the  general 
guardian  of  the  infant,  or  to  show 
that  he  has  none.     (Id,) 

3.  A  motion  for  judgment  upon  the 
return  to  a  writ  of  certiorari  in  pro- 
ceedings before  the  mayor  of  the 
city  of  New  York  to  remove^  po- 
lice commissioner  presents  a  ques- 
tion of  law  only,  and  comes  with- 
in the  class  of    non-enumerated 
motions  as  defined    by  supreme 
court  rule  38.  (People  ex  rel.  Mayor, 
&c.  agt.  Nichols,  79  N.  Y.,  583.) 

4.  But   if   otherwise,  it   is  within 
the  jurisdiction  of  the  court  to 
hear  it  at  any  special  term,  and 
upon  such  notice  as  shall  be  pre- 
scribed.    (Id.) 

5.  A  notice  of  less  than  eight  days 
may  be  prescribed  (Code  of  Civil 
Procedure,  sec.  780,  8.  C.  rule  37) 
by  order  to  show  cause.     (Id.) 

6.  The  power  to  shorten  notice  is 
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not  affected  by  the  rule  of  the 
supreme  court  (rule  44),  providing 
that  a  case  on  a  certiorari  may  be 
brought  to  a  hearing  upon  the 
usual  notice  of  argument ;  the  rule 
is  binding  only  as  it  is  consistent 
with  the  Code  (sec.  17).  (Id.) 

7.  Held,   that  the    rule  of  the  su- 
preme court  (rule  34  of  1858,  47  of 
1871  and  1874,  and  rule  32  of  1877), 
requiring   a    case   to   be    served 
within  ten  days  after  written  no- 
tice  of   the  decision,    or   report 
was  in  conflict  with  the  Code,  and 
consequently  inoperative.  (French 
agt.  Powers,  80  N.  Y.,  146.) 

8.  Omission  to   comply  with    rule 
25  requiring  affidavits  on  ex  parte 
application  to  state  whether  pre- 
vious application  has  been  made 
does  not  affect  jurisdiction,  it  is  a 
mere  irregularity.     See  Mqjarrieta 
agt.  Saenz,  80  N.  F.,  547.) 


SHERIFF. 

1.  Though,    as  a   general   rule,    a 
sheriff  who  under  execution  has 
levied  upon  and  sold  certain  prop- 
erty as  belonging  to  the  defendant 
in  the  execution,  will  not  be  per- 
mitted, when  called  upon  to  ac- 
count for  the  proceeds,  to  allege 
that  the  property  in  fact  did  not 
belong  to  said  defendant.     Yet, 
when   upon    motion   to    compel 
payment  of  surplus  such  defend- 
ant has  put  himself  on  record, 
under    oath,    that   the   property 
taken  belonged  to  his  wife,  and 
that  he  had  no  interest  therein, 
his  right  to  recover  the  alleged 
surplus  is  not  so  clear  that  the 
court  should  enforce  it  on  a  sum- 
mary application.     (Frankel  agt. 
Elias,  ante,  74.) 

2.  Such  motion  does  not  come  un- 
der the  one  year  limitation  pre- 
scribed by  section  385  of  the  Code 
of  Civil  Procedure,  but  under  the 
three  year  limitation,  as  prescribed 
by  section  383.    (Id.) 


8.  Under  subdivision  4  of  section 
3307  of  the  Code  of  Civil  Proce- 
dure the  sheriff  is  entitled  to  three 
term  fees  after  that  Code  took 
effect,  although  he  had  previously 
received  three  term  fees.  (Little 
et  al.  agt.  (Joyle  el  at.,  ante,  76.) 

4.  Under  a  "judgment  recovered  by 
the  plaintiffs  against  T.,  and  exe- 
cution issued  thereon,  the  plain- 
tiffs had  purchased  the  property 
in  question,  which  was  household 
furniture.  They  also,  in  the  same 
manner,  acquired  title  to  goods  in 
a  stere  which  had  previous  to  that 
time  been  owned  and  conducted 
by  T.  From  the  time  of  the  pur- 
chase T.  had  remained  in  posses- 
sion of  the  goods  (the  househ&ld 
furniture)  under  an  agreement  by 
which  he  carried  on  the  old  busi- 
ness of  his  in  the  store  for  the  bene- 
fit of  the  plaintiffs  as  their  agent 
or  clerk,  at  a  salary,  with  the  right 
to  retain  the  furniture  in  his  own 
house  for  the  use  of  himself  and 
family.  The  defendant,  as  sheriff 
of  Ulster  county,  had,  at  the  time 
this  action  was  commenced,  under 
an  execution  issued  upon  a  judg- 
ment duly  recovered  in  this  court 
against  said  T. ,  made  a  levy  upon 
the  furnitu're  then  in  possession  of 
T.,  and  used  by  him  in  the  dwel- 
ling-house which  he  occupied,  but 
had  not  removed  the  same  nor  in 
any  manner  interfered  therewith 
further  than  to  make  the  levy.  No 
demand  of  the  possession  of  the 
property  was  made  of  the  defend- 
ant prior  to  the  commencement  of 
this  action : 

Held,  that  although  plaintiffs 
could  maintain  an  action  to  re- 
cover the  possession  of  the  'prop- 
erty, the  action  could  not  be  main- 
tained without  a  demand.  The 
mere  levy  upon  the  goods  is  not 
sufficient  in  itself  to  maintain  the 
action.  (Hasten  agt.  Webb,  ante, 
302.) 

5.  The  agreement  under  which  T. 
held  the  property  gave  him  no 
right  to  hold  the  same  for  any 
specified,  or  definite  period.  He 
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had  no  leviable  interest  whatever 
therein.  He  was  but  the  servant 
or  clerk  of  the  plaintiffs,  holding 
the  property  for  them  during  their 
pleasure.  The  plaintiffs,  therefore, 
were  not  only  the  owners,  but 
were  entitled  to  the  immediate 
possession  of  the  property  at  the 
time  of  the  levy.  (Id.) 

6.  When  a  person  is  in  possession  of 
and  exercising  acts  of  ownership 
over  personal  property  of  another, 
the  owner  cannot,  until  demand 
or  notice  to  the  sheriff,  maintain 
an  action  against  him  for  levying 
upon  and  taking  it  under  process 
against  the  person  in  possession. 
(Id.) 

7.  An  outgoing  sheriff  cannot  be 
held  liable  for  failure  to  deliver  to 
his  successor,  or  for  the  escape  of 
a  prisoner  held  upon  execution 
against  the  person,   who  was  in 
custody  of  such  outgoing  sheriff, 
confined  within    the  jail  limits, 
where  no  certificate  of  election  is 
shown  to  have  been  served  by  the 
incoming  sheriff  upon  the  outgo- 
ing   sheriff,   because   until    such 
service  the  powers  of  the  outgoing 
sheriff,  as  to  prisoners  in  his  cus- 
tody,   remain     unchanged;    and 
therefore  there  could  be  no  escape 
so  long  as   the  prisoner  was  in 
actual  custody,  and  had  not  left 
the  jail  limits.     (Feerick  agt.  Con- 
ner, ante,  506.) 

8.  A  sheriff  who  has  taken  a  defend- 
ant into  custody  on  an  execution 
against  the  person,  is  entitled  to 
his  poundage,   although  the  ex- 
ecution be  not  in  fact  paid.    (Ryle 
agt.  Falk,  ante,  516.) 

9.  Such  defendant  is  not  entitled  to 
his  discharge  upon  plaintiff 's  con- 
sent until  either  he  or  the  plaintiff 
shall  have  paid  such  poundage. 
(Id:) 

10.  In  an  action  against  a  sheriff  for 
the  escape  of  one  held  by  him 
by  virtue  of  a  precept  or  man- 
date issued  by  a  surrogate,  upon 


a  decree  entered  upon  a  final  ac- 
counting, rendered  by  such  per- 
son after  letters  of  administration 
issued  to  him  had  been  revoked, 
the  sheriff  cannot  avail  himself  of 
any  error  in  the  decree,  or  in  the 
process  upon  which  the  arrest  was 
made,  unless  it  be  such  as  to  ren- 
der the  latter  absolutely  void. 
(Dunford  agt.  Weaver,  21  Hun, 
349.) 

11.  In  such  an  action  the  plaintiff,  if 
successful,  is  entitled  to  recover 
as  damages,  under  section  158  of 
the  Code  of  Civil  Procedure,  the 
amount  named  in  the  warrant  of 
commitment,  with  interest  there- 
on, if  it  so  provides.     (Id.) 

12.  Evidence  to  show  that  the  person 
arrested  was  insolvent  is  not  ad- 
missible in  such  an  action  in  miti- 
gation of  damages.     (Id.) 

13.  When  the  sheriff  has  become  lia- 
ble as  bail,  by  reason  of  the  fail- 
ure of  the  original  sureties  to  jus- 
tify, he  may  exonerate  himseli  by 
surrendering  the  principal  to  the 
jail  before  the  expiration  of  the 
time  to  answer,  or  within  such 
time  thereafter  as  the  court  may 
deernjust  to  prescribe.    (Douglass 
agt.  Haberstro,  21  Hun,  320. ) 

14.  But  to  entitle  the  sheriff  to  an 
order  allowing  him  to  surrender 
the  principal,  after  the  time  to  an- 
swer has  expired,  lie  must  show  a 
substantial  and  sufficient  excuse 
for  permitting  the  defendant  in 
the  execution  to  be  at  large.    (Id.) 

15.  Defendant  H.,  having  been  ar- 
rested   upon   an  order  of   arrest 
issued  in  an  action  to  recover  the 
possession  of  personal   property, 
was  discharged  from  arrest  upon 
giving  to  the  sheriff  an  undertak- 
ing, in  and  by  which  the  sureties 
undertook  tha|  H.  should  "at  all 
times  render  himself  amenable  to 
the  process  of  the  court,    *    *    * 
and  for  the  payment  to  the  plain- 
tiffs of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the 
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defendant,"  instead  of  an  under- 
taking for  the  delivery  of  the  prop- 
erty to  the  plaintiff,  if  delivery  be 
adjudged,  etc.,  as  prescribed  by 
the  Code  of  Procedure  (sees.  187, 
211).  In  an  action  upon  the  un- 
dertaking, held,  that  the  final 
clause  therein,  *'.  e.,  as  to  pay- 
ment, was  to  be  construed  in  con- 
nection with  the  provision  of  said 
Code  (sec.  277),  directing  the  form 
of  judgment  in  such  an  action; 
and  that,  as  so  construed,  it  was 
not  an  absolute  undertaking  to 
pay  the  value  of  the  property,  but 
only  to  pay  on  condition  that  no 
delivery  can  be  had ;  but  that  the 
undertaking  was  void  as  having 
been  taken  colore  offlcii,  within  the 
meaning  of  the  statute  (2  R.  8., 
286,  sec.  59),  for  the  reason  that  it 
bound  the  sureties  for  the  amena- 
bility of  H.  to(  process,  an  obliga- 
tion which  could  not  be  required 
from  H.  as  a  condition  of  his  re- 
lief. (Cook  agt.  FreudenthcU,  80  N. 
Y.,  202.) 

16.  It  was  claimed  that  this  provision 
in  the  undertaking  should  be  re- 
jected as  surplusage,  for  the  rea- 
son that  an  execution  against  the 
body  could  not  issue  on  the  judg- 
ment in  the  action,  and  so  that  no 
liability   could    arise   under   the 
clause  in  question : 

Held,  untenable,  as  an  execution 
against  the  body  could  have  been 
issued  (Code  of  Procedure,  sec.  288) 
after  a  return  unsatisfied  of  an 
execution  against  the  property  of 
H.  (Id.) 

17.  Also,  held,  that  in  the  absence 
of  any  evidence  as  to  the  circum- 
stances under  which  the  undertak- 
ing was  given,  it  was  to  be  as- 
sumed that  the  sheriff  designedly 
took  the  undertaking  in  the  form 
in  which  it  was  given.     (Id.) 

18.  Also,  held,  that  the  undertaking 
could  not  be  treated  as  an  agree- 
ment between  the  parties  to  the 
replevin  suit,  and  so  enforceable 
by  plaintiffs;  that,  although  taken 
by  the  sheriff  for  the  benefit  of  the 


plaintiffs  k  was  also  for  his  own 
protection,  and  in  taking  it  he 
acted,  not  as  the  private  agent 
of  the  plaintiffs,  but  as  agent  of 
the  law.  (Id.) 

19.  The  doctrine  of  ratification  by 
the  plaintiff  in  an  action,  of  an 
unauthorized  act  of  the  sheriff, 
has  no  application  to  the  case  of  a 
security  taken  by  him  in  the  as- 
sumed   exercise    of    his   official 
authority    and    duty,    from    one 
under  arrest,  containing  conditions 
not  embraced  in  the  statutes.  (Id.) 

20.  When  undertaking  in  form,  un- 
authorized by  the  statute,  taken 
by  sheriff  from  defendant  arrested 
under  order  of  arrest  in  action  to 
recover    possession    of    personal 
property  is  void.     (See  Cook  agt. 
Preudenthal,  SON.  Y.,  202.) 

21.  Fees  of  sheriffs  and  referees  on 
foreclosure  sale  in  city  of  New 
York,  amount  of.     See  Schemer- 
horn&gi.  Prouty,  80  N.  Y,  317.) 


SHERIFF'S  SALE. 

1.  Where  a  certificate  of  the  sale  of 
real  estate  by  a  sheriff  has  been 
duly  filed  with  and  recorded  by 
the  proper  county  clerk,  as  re- 
quired by  chapter  60  of  1857,  such 
record  or  a  certified  copy  thereof 
is  evidence  of  the  facts  therein 
contained  in  all  courts  and  places, 
the  same  as  if  the  original  record 
were  produced,  even  though  the 
original  certificate  was  not  ac- 
knowledged by  the  sheriff,  and 
though  no  copy  thereof  was  filed 
in  the  office  of  the  register  of  the 
said  county,  in  those  counties  in 
which  such  an  office  exists. 

The  plaintiff  brought  this  action 
to  recover  a  certain  piece  of  land 
in  the  city  of  New  York  to  which 
he  claimed  title  by  virtue  of  a 
sale,  under  an  execution  issued 
upon  a  judgment  against  the 
owner  thereof,  recovered  and 
docketed  in  Rensselaer  county, 
on  December  6.  1864,  a  transcript 
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of  which  had  been  duly  filed  in 
the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  on 
February  4,  1865.  The  plaintiff 
having  proved  the  execution  and 
delivery  to  him  of  a  certificate  of 
sale  by  the  sheriff,  offered  in  evi- 
dence a  deed,  executed  by  the 
sheriff,  containing  the  usual  re- 
citals. Both  the  certificate  and 
deed  stated  that  the  sheriff  had 
sold  all  the  interest  the  judgment 
debtor  had  in  the  premises  on  the 
6th  day  of  December,  1864. 

The  plaintiff  then  called  a  wit- 
ness, who  produced  a  printed  no- 
tice, subscribed  in  the  name  of 
the  sheriff  and  one  of  his  depu- 
ties, of  the  sale  of  the  premises  in 
the  usual  form,  and  testified  that 
he  saw  it  published  about  a  little 
over  six  weeks  before  the  sale,  in 
one  of  the  newspapers  of  the  city, 
though  he  could  not  recollect  the 
name  of  the  paper;  that  he  saw  a 
like  notice  posted  in  different 
public  places  in  the  city,  and  that 
he  was  present  when  the  sale  was 
made.  Upon  the  defendant's  ob- 
jection and  against  the  plaintiff's 
exception,  both  the  notice  pro- 
duced by  the  witness  and  the  deed 
were  excluded  by  the  court : 

Held,  that  this  was  error.  (Olute 
agt  Emmerich,  21  Hun.  122.) 

2.  That  the  error  made  in  selling  the 
interest     which     the    judgment 
debtor  had  in  the  land  on  the  day 
the  judgment  was  docketed,   in- 
stead of  that  which  he  had  on  the 
day  the  transcript  was  filed  in 
New   York    could   not   possibly 
have  mislead  or  injured  the  de- 
fendant,  and   should  have  been 
disregarded.     (Id.) 

3.  That  the  notice  produced  by  the 
witness  and  his  testimony  were 
sufficient   to   have   justified    the 
jury  in  finding  that  the  sheriff  had 
given  due  notice  of  the  sale  as  re- 
quired by  law.    (Id.) 

4.  Semble,  that  the  deed  itself  was 
presumptive   evidence    that   the 
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sheriff  had  performed  his  duty  in 
giving  the  notices  required  by 
law.  (Id.) 


SHIP  OWNERS. 

1.  Where  a  barge  is  towed  by  a 
steamboat,   the  steamboat  is  the 
superior  mind,  and  the  captain  of 
the  barge  cannot  prevent  the  pilot 
of  the  steamboat  from  going  out. 
The  assent  or  dissent  of  such  a 
captain  as  to  proceeding  on  the 
voyage  is  scarcely  material.     (Da- 
vidson agt.  Holden  etal.,  ante,  327.) 

2.  If  the  contractor  or  freighter  is 
negligent  in  providing  an  unsea- 
worthy  barge,  the  shipper  may, 
nevertheless,  either  sue  him  or  his 
sub-contractors  (the  owners  of  the 
steamboat),  in  case  of  loss  by  stress 
of    weather,   occasioned   as   well 
through  the  negligence  of  the  sub- 
contractors as  through  the  inherent 
unsoundness  of  the  barge.    (Id.) 

3.  The  owners  of  the  steamboat  are 
responsible    to  the    shippers  for 
negligence  in  going  out  in  stormy 
weather,  and  thus  occasioning  loss 
of    cargo,   although  there  is   no 
privity  of  contract  between  them. 
(Id) 

4  The  overloading  of  the  barge,  or 
the  barge's  unseaworthiness  being 
evident  to,  or  known  of  by,  de- 
fendant's pilot,  are  no  defense  here. 
(Id.) 

5.  Where  the  loss  is  caused  by  the 
owners'  design  or  neglect,  or  oc- 
curs with  his  privity  or  knowl- 
edge, a  plaintiff  may  proceed  in 
the  state  courts  notwithstanding 
the  pendency  of  proceedings  in 
the  United  States  district  court; 
but  he  proceeds  at  the  risk  of 
wholly  failing  in  the  action  if  he 
should  fail  to  bring  his  case  within 
one  of  the  exceptions.  (Oheckley 
agt.  Providence  and  Stonington 
Steamship  Co.,  ante,  510.) 
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SLANDER. 

See  BILL  OP  PARTICULARS. 
Jones  agt.  Platt,  ante,  277. 

See  COMPLAINT. 

Havemeyer  agt.  Putter,  ante,  316. 


STATUTE  OP  LIMITATIONS. 

1.  In  proceedings  instituted  under 
section  375  of  the  Code  of  Proce- 
•dure,  to  require  one  joint  debtor, 
aiot  originally  summoned  to  an- 
.swer  the  complaint,  to  show  cause 
•why  he  should  not  be  bound  by 
ithe  judgment  entered  against  his 
-co-debtor,  the  fact  that  an  action 
.upon  the  original  contract  would 
•then  be  barred  by  the  statute  of 
•limitations  constitutes  no  defense, 
provided  that  the  statute  had  not 
run  at  the  time  the  action  was 
originally  commenced  against  the 
defendant  upon  whom  the  sum- 
mons was  served.  (Maples  agt. 
Mackey,  22  Hun,  282.) 


STAY  OF  PROCEEDINGS. 

1.  During  the  pendency  of  this  ac- 
tion and  prior  to  the  recovery  of 
a  judgment  herein,  the  defendant 
procured  from  the  court  of  com- 
mon pleas  of  the  city  of  New 
York  an  order  directing  him  to 
make  an  assignment  of  all  his 
property,  and  discharging  him 
from  his  debts,  under  the  "  Two- 
Third  Act."  Thereafter  this  or- 
der was,  upon  the  plaintiff's  ap- 
plication, vacated,  and  the  dis- 
charge canceled,  on  the  ground 
•that  it  was  fraudulently  and 
irregularly  procured.  From  this 
last  order  the  defendant  appealed 
to  the  general  term  of  the  com- 
•mon  pleas,  and  procured  a  stay 
of  all  proceedings  in  the  court  of 
common  pleas  during  the  pend- 
ency of  such  appeal.  Thereafter, 
the  plaintiff  having  recovered  a 
judgment  in  this  action  and  insti- 
tuted proceedings  to  procure  the 


appointment  of  a  receiver,  the 
defendant  obtained  an  order  stay- 
ing all  proceedings  in  this  action 
pending  the  stay  granted  by  the 
common  pleas. 

Upon  an  appeal  from  that  order, 
held,  that  the  stay  of  proceedings 
was  in  effect  an  injunction  stay- 
ing proceedings  upon  a  judgment 
for  a  sum  of  money,  within  sec- 
tions 613  and  618  of  the  Code  of 
Civil  Procedure,  and  could  only 
be  granted  upon  the  payment  .of 
the  amount  thereof  into  court  or 
upon  security  therefor  being  given 
as  therein  provided.  (Eastman 
agt.  Starr,  22  Hun,  465.) 

2.  That  in  the  absence  of  any  aver- 
ment of  fraud  or  error,  it  would 
be  subversive  of  right  and  con- 
trary to  precedent  to  stay  the  en- 
forcement of  a  valid  and  regular 
judgment,  without  statutory  au- 
thority, merely  because  another 
court  might  hereafter  decide  that 
the  defendant  was  entitled  to  be 
discharged  from  his  debts.  That 
the  order  should  be  reversed. 


STENOGRAPHER. 

1.  Although  a  stenographer  is  not 
obliged  to  part  with  his  notes  un- 
til his  bill  has  been  paid,  yet  if  he 
do  deliver  them  to  the  referee  to 
be  examined  by  him  and  used  as 
the  basis  of  his  report,  he  cannot 
limit  the  effect  of  such  delivery, 
and  it  is  the  duty  of  the  referee 
to  file  them  with  his  report,  even 
though  the  fees  of  the  stenogra- 
pher remain  unpaid.  (Pope  agt. 
Perault,  22  Hun,  468.) 


STREET  OPENINGS. 

1.  Where  an  owner  of  land  through 
which  a  public  street  is  laid  out, 
in  conveying  portions  of  such 
street  makes  the  street  a  boundary, 
the  grantees  are  entitled  to  the  use 
and  enjoyment  of  the  street  for 
that  purpose  as  an  easement  or 
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servitude  to  the  property  granted. 
(Matter  of  Opening  Sixty -seventh 
Street,  ante,  264.) 

2.  Where  land  is  granted  bounded 
upon  a  street  or  highway,  there  is 
an  implied  covenant  that  there  is 
such  a  way,  and  that  so  far  as  the 
grantor  is  concerned  it  shall  be 
continued,  and  that  the  grantee, 
his  heirs  and  assigns  shall  have 
the  benefit  of  it.     (Id.) 

3.  By  bounding  land  conveyed  by 
the  side  of  a  street  or  highway, 
the  land  in  the  highway  is  ex- 
cluded by  force  of  the  description 
so  used,  and  does  not  pass  to  the 
grantee.     (Id.) 

4.  Executors  acting  under  a  power 
or  trust  to  sell  real  estate  conferred 
by  will,  may  lawfully  dedicate  to 
public  use  that  portion  of  the  land 
of  the  testator  within  the  lines  of 
a  proposed  street  as  incidental  to 
the  sale  of  the  land  in  lots  or 
otherwise  on   each   side    of   the 
street.    (Id.) 

5.  The  power  to  divide  and  lay  out 
in  lots  and  streets  the  land  of  the 
testator,  is  a  necessary  incident 
to  a  power  given  to  executors  to 
sell  and  dispose  of  it  to  the  best 
advantage.    (Id.) 

6.  An  owner  of  a  tract  of  land  in 
the  city  of  New  York,  by  con- 
veying a  portion  thereof  bounded 
upon  a  street,  dedicates  the  street 
not  only  to  the  next  intersecting 
avenue,  but  as  far  as  the  same  ex- 
tends through  or  is  laid  out  over 
his  land.     (Id.) 

7.  Upon  the  coming  in  of  the  report 
of  the  commissioners  of  estimate 
and  assessment,  the  court  will  ex- 
amine the  testimony  submitted  to 
them  as  to  the  value  of  property 
to  be  taken  for  the  street,  and  if 
it    appears    that    the     amounts 
awarded  are  greatly  in  excess  of 
the  real  value  of  the  property,  the 
report  will  not  be  confirmed.  (Id.) 


8.  Chapter  604,  Laws  of  1874,  enti- 
tled "An  act  to  provide  for  the 
surveying,  laying  out  and  monu- 
menting  of  certain  portions  of  the 
city  and  county  of  New   York, 
and  to  provide  means  therefor," 
is  not    unconstitutional   for    the 
reason  that  being  a  local  act  the 
subject  of  opening  streets  is  not 
expressed  in  its  title  as  required 
by  section  16  of  article  3  of  the 
Constitution.  (Matter  of  One  Hun- 
dred and  Thirty-eighth  Street,  ante, 
290.) 

9.  Objections  and  affidavits  in  oppo- 
sition to  the  report  of  the  com- 
missioners of  estimate  and  assess- 
ment, which  were  not  presented 
to  the  commissioners  within  the 
time  or  in  the  manner  required  by 
the   statute    cannot  be    received 
upon  a  motion  to  confirm  their 
report,    a   sufficient   excuse   not 
being  alleged  for  the  omission. 
(Id.) 

10.  The  report  of  the  commissioners 
will  be  regarded  with  the  same  or 
even  greater  consideration  than 
the  verdict  of  a  jury  on  the  ques- 
tion of  the  value  of  the  property 
taken  or  amount  assessed,  and  un- 
less some   wrong    principle   has 
been  adopted  in  estimating  awards 
granted  or  assessments  imposed, 
the  report  will  be  confirmed.  (Id.) 


SUMMARY  PROCEEDINGS. 

1.  A  district  court  justice  has  no 
jurisdiction  in  summary  proceed- 
ings to  remove  a  tenant  where  the 
premises,  which  are  the  subject  of 
controversy,  are    not  within  the 
district  in  which  he  was  elected. 
(The  People  ex  rel.  Hambrecht  agt. 
Campbell,  ante,  102.) 

2.  The  statute  permitting  summary 
proceedings  founded  upon  an  ex- 
ecution sale,  affords  the  vendee  of 
real   estate  a   summary  remedy 
against  the  judgment  debtor  in 
possession.     It  was  not  intended 
to  extend  the  remedy  to  those  in 
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Sossession    under  the   judgment 
ebtor  or  his  legal  representatives. 
(The  People  ex  rel.   Higgins  agt. 
Me  Adam,  ante,  139.) 

3.  Where  the  admitted  facts  take 
the  litigation  without  the  opera- 
tion of   the  statute  and,   conse- 
quently, without  the  jurisdiction 
of  the  court,  a  writ  of  prohibition 
is  the  proper  remedy  (Affirming  8. 
C.,  59  How.,  443).    (Id.) 

4.  In  landlord  and  tenant  proceed- 
ings, in  the  district  courts,  though 
the    boundaries   of   the    several 
judicial  districts  are  within  the 
supposed  judicial  knowledge  of 
the  courts,   the    locality  of  the 
streets  and  avenues  and  their  ter- 
minii,  and  the  number  of  houses 
situated  thereon,  are  not  matters 
of  judicial  notice;  and  unless  the 
tenant  appears  and  objects,  the 
proceedings  of  the  justice  are  not 
void    for    want    of   jurisdiction, 
though  the  premises  from  which 
such  tenant  was  removed  be  not 
within  the  justice's  district.  (Peo- 
ple ex  rel.  Oilmore  agt.  Cattahan, 
ante,  372.) 

5.  Summary  proceedings  under  the 
statute  founded  on  an  execution 
sale  may  be  maintained  against 
the  judgment  debtor  personally, 
or  against  any  person  in  possession 
under  him  subsequent  to  the  lien 
of  the  judgment  (Reversing  8.  C. , 
ante,  139,  and  58  How.,  442).  (The 
People  ex  rel.  Higgins  agt.  Me  Adam, 
ante,  444.) 

SUMMONS. 

1.  Where  plaintiffs,  residents  of  this 
state,  have  a  cause  of  action 
against  defendants,  a  foreign  cor- 
poration, arising  upon  the  sale  and 
delivery  of  personal  property 
made  by  their  brokers,  a  service 
upon  the  president  of  such  corpo- 
ration while  passing  through  this 
state  was  sufficient  to  commence 
a  suit,  although  his  presence  here 
had  no  relation  whatever  to  the 
corporation  or  to  his  official 


duties,  irrespective  of  the  question 
whether  or  not  the  corporation 
has  property  within  the  state,  or 
whether  the  cause  of  action  arose 
therein.  (Pope  agt.  Terre  Haute 
Car  Manufacturing  Company, 
ante,  419.) 

2.  In  this  action  brought  to  recover 
damages    for    personal    injuries 
alleged  to  have  been  caused  by 
the  negligence  of  the  defendant, 
the  latter  was  personally  served 
with  the  summons  and  complaint 
on   March  4,   1880,  at   Nice,   in 
France,    where    she   resided,    in 
pursuance  of  an  order  directing 
the  service  of  the  summons  by 
publication.     On  April  sixteenth, 
and  before  the  time  for  the  de- 
fendant to  appear  and  answer  had 
expired,  she  moved  to  set  aside 
the  order  directing  the  service  of 
the  summons  by  publication,  on 
the  ground  that,  as  the  action  was 
one  in  which  an  attachment  could 
not    issue,   no   judgment   could, 
under  section  1217  of  the  Code  of 
Civil  Procedure,  be  entered  against 
her  by  default : 

Held,  that,  as  the  defendant's 
time  to  appear  and  answer  had 
not  expired  when  the  motion  was 
made,  and  as  no  attempt  to  enter 
a  judgment  by  default  had  been 
made,  the  motion  was  properly 
denied  as  premature. 

That  the  order  for  the  service 
of  the  summons  by  publication 
was  properly  granted,  even  though 
the  plaintiff  might  not  thereafter 
be  able  to  show  such  a  state  of 
facts  as  would  authorize  him  to 
enter  any  judgment  against  the 
defendant  in  case  she  failed  to 
appear  or  answer.  (Clark  agt. 
Bored,  21  Hun,  594.) 

3.  Service  of  a  summons  upon  a 
foreign  corporation  by  serving  its 
president;   right  of  its  president 
to  resign  to  avoid  service;  what 
resolution  does  not  so  dissolve  a 
corporation  as  to  render  it  impos- 
sible for  its  officers  to  thereafter 
resign.      (See  Ervin  agt.    Oregon 
Steam  Nav.  Co.,  22  Hun,  598.) 
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8UPERSEDEAS. 

1.  The   defendant   in  this  action, 
having  been  arrested  and  given 
bail,  his  sureties  neglected  to  jus- 
tify, of  which  fact  the  sheriff  had 
notice,  but  owing  to  some  under- 
standing between  one  of  his  dep- 
uties and   the  defendant,   never 
lodged  defendant  in  jail,  but  suf- 
fered him  to  go  where  he  pleased : 

Held,  that  the  defendant  was 
not  "  in  actual  custody  "  within 
the  meaning  of  section  572  of  the 
Code  of  Civil  Procedure,  author- 
izing one  in  actual  custody,  by 
virtue  of  an  order  of  arrest  in  an 
action,  to  apply  for  a  supersedeas 
if  the  plaintiff  fails  to  issue  an 
execution  against  his  person  with- 
in one  month  after  it  is  within 
his  power  so  to  do.  (Watt  agt. 
Healy,  22  Hun,  491.) 

2.  Quwre,   as  to  whether   the   old 
practice  authorizing  the  court  to 
refuse  the  supersedes  where  the 
execution  is  issued  after  the  serv- 
ice of   the    motion   papers,   but 
before  the  hearing  has  been  abol- 
ished by  the  Code  of  Civil  Proce- 
dure.    (Id.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  In  a  proceeding  for  the  examina- 
tion of  a  third  party,  a  receiver 
cannot  be  appointed  without  no- 
tice   to    the    judgment   debtor. 
(Morgan   agt.     Von   Kohnstamm, 
ante,  161.) 

2.  Where  such  judgment  debtor  is 
entitled  to  the  income  for  life  of  a 
trust  fund  under  a  will,  the  ex- 
ecutors of  the  trust  cannot   be 
restrained  from  applying  the  pro- 
ceeds of  the  trust.    (Id.) 

3.  There  was  no  authority  under  the 
former  Code  for  the  appointment 
of  a  receiver  in  a  proceeding  for 
the  examination  of  a  third  party, 
alleged  to  have  property  of,  or  to 
be    indebted    to   the    judgment 


debtor.  A  receiver  could  be  ap- 
pointed only  in  a  proceeding  in- 
stituted for  the  examination  of  a 
judgment  debtor.  (Id.) 

4.  By  the  provisions  of  the  Code  of 
Civil  Procedure,  section  2464,  a 
receiver  cannot  be  appointed  be- 
fore an  order  or  warrant,  to  be 
examined,    is    served   upon   the 
judgment    debtor,    without    ten 
days'    notice    to    the    judgment 
debtor,  unless   he  cannot,   after 
due  diligence,   be  found  in  the 
state.     (Id.) 

5.  The  payment  of  a  judgment  by 
the  debtor,  after  the  appointment 
of  a   receiver   hi  supplementary 
proceedings,   does  not  ipso  facto 
discharge  the  receiver.    The  re- 
ceiver may  have  a  claim  for  ex- 
penses incurred  in  the  exercise  of 
his  authority,  which  may  be  re- 
quired to  be  paid  before  the  prop- 
erty held  by  him  can  be  taken  out 
of    his    possession.     (Crook   agt. 
Findley,  ante,  875.) 

See  PRACTICE. 

Tirikey  agt.  Langdon,  ante,  180. 

6.  Upon  an  application  to  vacate  an 
order  made  herein,  on  February 
13,  1880,  directing  the  defendant 
to  appear  and  be  examined  in  pro- 
ceedings supplementary  to  execu- 
tion, it  was  shown  that  the  defend- 
ant had  already  been  examined 
herein,  in  pursuance  of  an  order 
made  on  June  17,  4872,  and  that 
such  examination  had  been  com- 
pleted and  a  receiver  appointed, 
the  affidavit  upon  which  the  sec- 
ond order  was  granted  made  no 
reference  to  the  previous  applica- 
tion: 

Held,  that  the  order  was  prop- 
erly set  aside  for  that  reason.  (Gro- 
cers' Bank  agt.  Bayaud,  21  Run, 
203.) 

7.  Quare,  as  to  whether  a  second 
application  to  examine  a    judg- 
ment debtor  may  be  made  ex  parte 
or  whether   notice  thereof  must 
be  given.    (Id.) 
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8.  Upon  the  appearance  of  a  debtor 
before  a  judge,  in  pursuance  of 
an  order  for  his  examination  in 
proceedings  supplementary  to  ex- 
ecution, he  admitted  that  he  had 
in  his  possession  money  and  prop- 
erty sufficient  to  satisfy  the  judg- 
ment, and  requested  a  postpone- 
ment to  enable  him  to  apply  the 
same  upon  the  judgment.     The 
judge  thereupon  made  an  order 
reciting  the  facts,  and  granting 
him  until  a  day  named  to  pay  the 
judgment  with  interest,  ana  the 
costs,   and  providing  in  default 
thereof  that  he  be  adjudged  guilty 
of  a  willful  contempt;  it  further 
ordered  and  directed  that  in  that 
case  he  pay  to  the  sheriff  a  fine 
of  $384,  and  be  imprisoned  until 
the  payment  thereof,  and  that  a 
commitment  issue  to  carry  this 
judgment  into  effect: 

Held,  that  the  defendant  could 
only  be  convicted  of  contempt 
upon  the  return  of  an  attachment 
or  an  order  to  show  cause,  and 
that  the  court  could  not  thus 
summarily  declare  the  conse- 
quences of  a  disobedience  to  its 
order.  (Tinker  agt.  Crooks,  22 
Hun,  579.) 

9.  To  authorize  the  court  to  punish 
a  party  for  contempt  in  proceed- 
ings supplementary  to  execution, 
in  refusing  to  pay  over  money  or 
property  in  pursuance  of  its  or- 
der, it  must  appear  that  the  specific 
property  or  sum  of  money  was, 
at  the  time  of  the  service  of  the 
order  for  tils  examination,  in  his 
possession  or  under  his  control. 
(Id.) 

10.  Before  her  dower  has  been  as- 
signed to  her,  a  widow  has  no 
assignable  estate  or  interest  in  the 
lands  of  her  deceased  husband, 
nor  has  she  any  estate  or  interest 
therein  which  will  pass  to  a  re- 
ceiver (appointed  in  proceedings 
supplementary  to  an    execution, 
issued  upon  a  judgment  recov- 
ered against  her)  by  a  conveyance 
made  by  her  to  him  in  pursuance 
of  an  order  of  the  court  by  which 


the    receiver     was     appointed. 
(Payne  agt.  Becker,  22  Hun,  28.) 

11.  A  defendant  who  has  appeared 
before  a  referee  and  been  exam- 
ined,  in  pursuance  of  an  order 
made  in  proceedings  supplement- 
ary to  execution,  is  entitled  to  a 
wrftten  notice  of  an  application 
for  the  appointment  of  a  receiver; 
a  verbal  notice  that  such  an  appli- 
cation will  be  made,  given  at  the 
close  of  the  examination,  is  not 
sufficient.     (Ashley  agt.    Turner, 
22  Hun,  226.) 

12.  Under  section  292  of  the  Code 
of  Procedure,  supplementary  pro- 
ceedings    cannot    be    instituted 
where  a  transcript  of  a  justice's 
judgment  for  less  than  twenty-five 
dollars,    exclusive  of    costs,  has 
been  filed,  and  an  execution  issued 
thereon  has  been  returned  unsat- 
isfied.     (Wolf    agt.    Jordan,    22 
Hun,  108.) 


SUPREME  COURT. 

1.  The  supreme  court  of  this  state 
has  no  jurisdiction  to  declare  and 
adjudge  the  construction  to  be 
given  to  a  will,  duly  admitted  to 
probate  in  this  state,  which  con- 
tains no  trusts.  ( Wager  agt.  Wager, 

21  Hun,  93.) 

2.  Where  a  contest  has  arisen  as  to 
the  validity  of  a  will,  and  an  ap- 
peal has  been  taken  from  a  decree 
of  the  surrogate,   admitting  the 
will  to  probate,  but  rejecting  the 
codicils  thereto,   pending  which 
the  funds  of  the  estate  have,  by 
the  consent  of  the  parties,  been 
deposited  with  him,  the  supreme 
court  has  no  power  to  make  an 
order  directing  the  surrogate  to 
pay  over  to  the  executors  or  their 
counsel  a  specified  sum  of  money, 
to  be  used  and  expended  by  them 
in  the  prosecution  of  the  suits  re- 
lating to  the  estate.     (Swenarton 
and  ano.  agt.  Hancock  and  ano., 

22  Hun,  43.) 
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SURETIES. 

1.  The  plaintiff  in  an  action,  being 
a  non-resident,  was  required  by 
an  order,  made  on  the  applica- 
tion of  the  defendant,   to  file  a 
bond  as  security  for  the  costs  of 
the  action,  and  pay  ten  dollars 
costs  of  the  motion,  within  ten 
days.     Within  that  time  the  plain- 
tin  filed  the  bond,  but  neglected 
to  pay  the  costs.     Thereafter,  on. 
the  defendant's  application,   the 
complaint  was  dismissed,  and  a 
judgment  for  the  costs  entered  in 
his  favor. 

In  an  action  brought 'by  him 
against  the  sureties  to  the  said 
bond,  to  recover  the  costs  of  the 
action,  held,  that  by  procuring  a 
dismissal  of  the  complaint,  the 
defendant,  in  legal  effect,  refused 
to  accept  the  bond,  and  that  the 
same  never  went  into  effect  or, 
became  operative. 

That  the  sureties  were  not  liable 
thereon,  and  that  the  action  could 
not  be  maintained.  (Remington 
agt.  Westermann,  21  Hun,  440.) 

2.  When    an    accounting    by   the 
guardian  is  not  a  prerequisite  to 
an  action  against  his  sureties — 
when    no    demand    is    necessary 
before  bringing  an  action.     (See 
Girmn&gt.  Hickman,  21  'Hun,  316.) 

8.  On  the  hearing  of  an  unsuccessful 
application  to  dissolve  a  tempo- 
rary injunction  granted  in  this  ac- 
tion, the  defendant's  counsel  con- 
fined his  objections  to  alleged  de- 
fects in  the  plaintiff's  papers,  and 
did  not  use  affidavits  relating  to 
the  merits  of  the  action,  which  he 
had  previously  prepared.  Upon 
the  trial  of  the  action  the  com- 
plaint was  dismissed. 

Upon  a  reference  ordered  to  as- 
certain the  damages  sustained  by 
reason  of  the  injunction : 

Held,  that  the  sureties  to  the  un- 
dertaking were  not  liable  for  the 
costs  and  expenses  of  the  unsuc- 
cessful application  to  dissolve  the 
injunction.  (Langdon  agt.  Gray, 
22  Hun,  511.) 


4.  Where,  upon  an  appeal  to  the 
general  term,  the  appellant,  in 
order  to  stay  proceedings  during 
the  pendency  thereof,  gave  a  joint 
undertaking  with  two  sureties,  one 
of  whom  thereafter  became  insol- 
vent and  died : 

Held,  that  upon  the  affirmance 
of  the  judgment  appealed  from, 
the  surviving  surety  was  liable  to 
the  plaintiff  for  the  amount  se- 
cured by  the  undertaking.  (Corn- 
ins  agt.  Pottle,  22  Hun,  287.) 

5..  Where,  upon  an  appeal  to  the 
court  of  appeals  from  an  order 
granting  a  new  trial,  the  court 
affirms  the  order,  and  renders  a 
judgment  absolute  in  favor  of  the 
respondents,  in  pursuance  of  sec- 
tion 194  of  the  Code  of  Civil  Pro- 
cedure, the  sureties  upon  the  un- 
dertaking, given  by  the  appel- 
lants, are  liable  for  all  the  costs 
in  the  action,  and  not  simply  for 
those  incurred  by  the  appeal  to 
the  court  of  appeals.  (Burdett 
agt.  Lowe,  22  Hun,  588.) 

6.  The  insolvency  of  one  of  the 
sureties  to  an  undertaking  given 
by  the  plaintiff,  upon  procuring 
an  injunction,  furnishes  no  ground 
for  the  granting  of  an  order  stay- 
ing generally  all  proceedings  on 
the  part  of  the  plaintiff  in  the 
action;  the  order  should  direct 
that  the  injunction  be  dissolved, 
unless  the  plaintiff  file  a  new  un- 
dertaking, within  a  specified 
period.  (Randall  agt.  Carpenter, 
22  Hun,  571.) 


SURPRISE. 

1.  A  motion  for  a  new  trial  on  the 
ground  of  surprise  cannot  be  made 
upon  the  minutes  of  the  justice  be- 
fore whom  the  action  was  tried. 
(Argatt  agt.  Jacobs,  21  Hun,  114.), 


TRADES  -UNION. 

1.  The  orderly  and  peaceable  assem- 
bling or  co-operation  of  persons 
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employed  in  any  profession,  trade 
or  handicraft  for  the  purpose  of 
securing  an  advance  in  the  rate  of 
wages  or  compensation,  or  for  the 
maintenance  of  such  right,  is  now 
permitted  by  statute  (Chapter  19, 
Laws  of  1870).  (Johnston  Har- 
vester Company  agt.  Meinhardt, 
ante,  168.) 

2.  This  statute  does  not,  however, 
permit  an  association  or  trades 
union,  so-called,  or  any  body  of 
men  in  the  aggregate,  to  do  any 
act  which  each  one  of  such  per- 
sons in  his  individual  capacity  and 
acting  independently  had  not  a 
right  to  do  before  the  act  was 
(Id.) 


3.  This  act  does  not  shield  a  person 
from  liability  for  his  action  in  in- 
timidating or  coercing  a  fellow- 
laborer  so  that  he  shall  leave  his 
employer's  service.    Such  conduct 
is,  in  its  nature,  a  trespass  upon 
the   rights   of    business   of    the 
employer.     (Id ) 

4.  If  he  compels  by  assault  or  vio- 
lence, by  threats,  by  acts  of  coer- 
cion, a  fellow-craftsman  to  leave 
the  employ  of  another,  he  commits 
an  offense  against  the  rights  of 
such  person  which  is  hardly  dis- 
tinguishable from  an  act  which 
should  itself  injure  or  destroy  the 
product  of  that  man's  labor.     It 
is    a    direct    injury  to    property 
rights  and  may  be  regarded  as  the 
sole  proximate  cause  of  such  in- 
jury, for  the  laborer  in  such  cases 
has  not   freedom  of  action  and 
cannot  himself  be  deemed  to  take 
any  part  in  the  transaction.   (Id.) 

5.  On  a  motion  in  behalf  of  plaintiff 
for  an  injunction  against  the  de- 
fendants, who  are  members  of  a 
trades  union  known  as  the  "Iron 
Moulders'  Union,"  to  restrain  them 
from  interfering  with  the  business 
of  the  plaintiff,  or  intermeddling 
with  any  person  in  the  employ, 
or  anyone  with  whom  the  plaintiff 
is  negotiating  to  enter  into  such 
employment,  the  facts  showed  a 


combination  of  the  defendants  and 
an  enticement  by  them  of  laborers 
from  the  plaintiff's  shops,  and 
others  who  were  about  to  enter 
the  employ  of  the  plaintiff,  by 
means  of  arguments,  persuasion 
and  personal  appeals,  accompa- 
nied by  payment  of  traveling 
expenses  to  other  localities: 

Held,  that  the  laws  of  this  state 
do  not  permit  an  injunction  to  be 
granted  for  such  a  cause.  (Id.) 

6.  There  being  no  sufficient  evidence 
of  violence,  force  or  intimidation 
or  coercion  on  the  part  of  the  de- 
fendants   against    the    plaintiff's 
laborers,  the  position  that  a  con- 
federation of   persons   to  entice 
away  workmen  or  servants  from 
the  plaintiff's  employ  is  an  unlaw- 
ful act,  and  may  be  restrained  by 
injunction  is  untenable.    (Id.) 

7.  Although  it  is  the  duty  of  courts 
and  of  peace  officers  to  see  to  it 
that  such  controversy  shall  not 
result  in  breaches  of  the  peace,  or 
in    such   acts    as    may   tend    to 
breaches  of  the  peace,  and  to  hold 
alike  the  employer  and  the  em- 
ployed to  the  payment  of  damages 
for  any  violation  of  contract,  and 
to    responsibility    for    any    acts 
which  immediately  and  in  a  legal 
sense  affect  the  rights  of  either, 
yet  the  court  cannot  go  beyond 
preventing  breaches  of  the  peace. 
(Id.) 

TRIAL. 

1.  In  the  absence  of  any  motion  or 
act,  on  the  part  of  a  defendant, 
upon  the  trial  of  an  action  from 
which  an  assent  to  a  decision  of 
the  case  by  the  court,  and  a  waiver 
of  the  right  to  go  to  the  jury  may 
be  implied,  an  exception  to  a  di- 
rection of  a  verdict  for  plaintiff  is 
sufficient  to  present  the  point  on 
appeal,  that  there  were  questions 
of  fact  for  the  jury;  it  is  not 
necessary  to  request  the  submis- 
sion of  any  such  fact.  (First  Nat. 
Bank  of  Springfield  agt.  Dana,  79 
N.  T.,  108.) 
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2.  Where  a  defendant  does  not  ac- 
cept an  allegation  of  fact  in  the 
complaint,    but    gives    evidence 
upon  the  trial  in  conflict  with  it, 
plaintiff  is  not  precluded  on  ap- 
peal from  claiming  the  fact  to  be 
as    the    evidence    establishes  it. 
(Cowing  agt.  Altman,  79  N.   Y., 
167.) 

3.  So,  also,  where  the  case  is  tried 
without  reference  to  the  plead- 
ings, and  no  exception  is  taken 
raising  the  question  that  plaintiff 
is  precluded  thereby  from  show- 
ing  the  actual    transaction,    the 
question  cannot  be  raised  upon 
appeal.    (Id.) 

4  After  a  party  has  been  permitted 
to  examine  a  witness  at  length  in 
reference  to  a  transaction,  it  is  in 
the  discretion  of  the  court  to  ex- 
clude further  examination  upon 
the  subject,  and  its  decision  is  not 
review  able  here.  (Id.) 

5.  Where  an  objection  to  evidence 
has  once   been  made  and  over- 
ruled, it  is  not  required  to  repeat 
the  objection,  where  subsequent 
questions  call  for  the  same  class 
of  evidence,  relating  to  the  same 
subject-matter.  (Church  agt.  How- 
ard, 79  N.  Y.,  415.) 

6.  In  an  action  for  negligence,  to 
justify  a  nonsuit  on  the  ground 
of    contributory  negligence,   the 
undisputed  facts  must  show  the 
omission  or  commission  of  some 
act  which  the  law  adjudges  negli- 
gence ;  the  negligence  must  appear 
so  clearly  that  no  construction  of 
the  evidence  or  inference  drawn 
from  the  facts  will  warrant  a  con- 
trary conclusion.      (Stackus  agt. 
N.  Y.  C.  and  H.  B.  R.  R.  Co.,  79 
N.  Y.,  464.) 

7.  It  seems,  that  the  provision  of  the 
Code  of  Civil  Procedure  (sec.  974), 
in  reference  to  the  mode  of  trial 
when  defendant  interposes  a  coun- 
ter-claim, and  demands  an  affirma- 
tive judgment,  and  an  issue  of 


fact  is  joined  thereon,  applies 
only  when  the  counter-claim  sets 
up  matter  for  which  a  separate 
action  might  be  maintained.  (Cook 
agt.  Jenkins,  79  N.  Y,  575.) 

8.  Where  the  deposition  of  a  party, 
taken  before  trial,  is  read  thereon 
without  objection,  he  is  not  there- 
by precluded  from  being  examined 
on  trial.  (Misland  agt.  Boynton,  79 
N.  Y,  630.) 

9.  Where  evidence  which  is  entirely 
collateral  is  drawn  out  on  cross- 
examination,  it  cannot  be  contra- 
dicted.   (Id.) 


TRUSTEE. 

See  EXECUTOR  AND  ADMINISTRATOR. 
Savage  agt.  Gould  etal.,  ante,  234. 


TRUST  ESTATE. 

See  WILL. 

McCormack     agt.     McCormack, 
ante,  196. 


UNDERTAKING. 

1.  It  is  no  objection  to  an  order  of 
arrest  granted  under  subdivision 
4  of  section  550  of  the  Code  of 
Civil  Procedure,  that  it  prescribes 
the  form  of  the  undertaking  to  be 
taken  by  the  sheriff,  if  such  form 
corresponds  with  that  required  by 
subdivision  1  of  section  575  of  the 
same  Code.     (Boucicault  agt.  Bou- 
cicault,  21  Hun,  431.) 

2.  Where,  upon  an  appeal  to  the 
general  term,    the  appellant,   in 
order  to  stay  proceedings  during 
the  pendency  thereof,  gave  a  joint 
undertaking  with    two    sureties, 
one  of  whom  thereafter  became 
insolvent  and  died : 

Held,  that  upon  the  affirmance 
of  the  judgment  appealed  from, 
the  surviving  surety  was  liable  to 
the  plaintiff  for  the  amount  se- 
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cured  by  the  undertaking.    (Corn- 
ins  agt.  Pottle,  22  Hun,  287.) 


VENUE. 

1.  Where  the  place  of  trial  of  an  ac- 
tion, begun  in  Rockland  county, 
against  the  sheriff  of  that  county, 
and  a  codefendant,  for  acts  done 
by  the  sheriff  in  his  official  char- 
acter, has  been  changed  on  appli- 
cation of  the  codefendant,  ac- 
quiesced in  by  the  sheriff  to  New 
York,  and  the  case  has  been  there 
tried  twice,  yet  it  being  now 
shown  that  the  codefendant  has 
died  insolvent;  that  the  cause  of 
action  arose  in  Rockland  county; 
that  both  parties  and  a  large  num- 
ber of  the  witnesses  reside  there, 
and  considering  the  condition  of 
the  calendar  in  the  two  counties : 
Held,  that  the  action,  on  appli- 
cation of  defendant,  should  be  re- 
transferred  to  Rockland  county, 
as  well  for  the  public  interests  as 
for  the  private  interests  of  the 
parties.  (Abrahams  agt.  Sensen, 
ante,  208.) 

WILL. 

1.  Though    where    a   trust   estate 
created  by  will  provides  for  accu- 
mulations for  the  benefit  of  adults 
as  well  as  minors,  it  is  void  under 
the    provisions    of    the    Revised 
Statutes  —  yet,  where  an  annuity 
to  the  widow,  provided  for  under 
this  trust  estate  is  also  charged 
upon  the  real  estate,  that  survives 
the  failure  of  the  trust.     (McCor- 
mack  agt.  McCormack,  ante,  196.) 

2.  Such  annuity,  however,  is  subject 
to  a  proportional  deduction  in  fa- 
vor of  an  after-bqrn  child,  who 
takes  as  if  the  father  died  intestate. 
(Id.) 

8.  Where  the  testator  devised  real 
estate  to  his  wife  for  life,  and  di- 
rected that  upon  her  death  it 
should  be  sold  and  the  proceeds 
distributed  among  his  three  child- 


ren or  their  legal  representatives, 
the  interest  vested  in  each  of  them 
as  personal  estate,  and  the  share 
of  a  daughter  who  died  before 
and  that  of  a  son  who  died  after 
the  widow,  passed  to  their  next  of 
kin,  so  that,  although  it  is  plain 
the  testator  had  no  intention  the 
children  of  the  half  blood  should 
receive  any  portion  of  his  estate, 
they  must  be  included  in  the 
distribution.  (Freeman  agt.  Smith 
et  al.,  ante,  311.) 

4.  The  testatrix  devised  two  lots  and 
a  gore  "  on  the  southerly  side  of 

*  Forty-ninth  street,  near  Eighth 
avenue. "  Extrinsic  evidence  upon 
the  trial  of  the  action  for  construc- 
tion of  the  will  showed  that  testa- 
trix owned  no  property  on  Forty- 
ninth  street,  but  did  own  property 
on  One  Hundred  and  Forty-ninth 
street  answering  fully,  in  other 
respects,  the  terms  of  the  devise. 
Extrinsic  proof  showed  further 
that  persons  living  above  One 
Hundredth  street  drop  the  One 
Hundred  and  designate  the  lot'  by 
the  remaining  figures : 

Held,  that  the  devisee  under  the 
will  takes  the  two  lots  in  question. 
(Peters  agt.  Porter  et  al.,  ante,  422.) 

5.  It  is  entirely  proper  to  resort  to 
extrinsic  proof  to  explain  a  latent 
ambiguity  of  this  nature  as  to  the 
subject    of    the    devise,    and   to 
make  clear  the  intention  of  the 
testatrix.    (Id.) 


WITNESS. 

1.  Quaere.    Whether,  if  it  be  shown 
that  an  incompetent  witness  was 
sworn  and  gave  testimony  before 
the  grand  jury,  the  law  does  not 
presume  that  testimony  to  defend- 
ant's injury  was  given  by  such 
witness  and  cast  the  onus  of  show- 
ing the  contrary  upon  the  public 
prosecutor?     (The     People     agt. 
Briggs,  ante,  17.) 

2.  Under  section  2  of  chapter  782  of 
the  Laws  of  1876  a  wife  is  not  a 
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competent  witness  against  her 
husband,  and  cannot  be  called 
against  him  by  the  people  without 
his  consent.  (Id.) 

3.  Right  of  defendant  in  an  indict- 
ment to  a  list  of  the  witnesses  and 
copy  of  the  testimony  before  the 
grand  jury  discussed  by  counsel 
but  not  determined  by  the  court 
as  the  indictment  was  quashed. 
(Id.) 

4.  On  the  hearing  of  an  issue  as  to 
whether  an  excavation  in  a  city 
street  was  properly  refilled,  an  ex- 
pert witness  who  had  heard  the 
evidence  as  to  such  refilling,  was 
asked  and  allowed  to  answer  the 
following  question:  "  How  would 
you  fill  such  an  excavation?  " 

Held,  that  while  it  was  proper 
for  the  witness  to  state  what  would 
have  been  a  proper  manner  of  re- 
filling the  excavation,  it  was  an 
error  to  allow  him  to  testify  how 
Tie  would  have  refilled  it.  (Ayres 
agt.  Water  Commissioners,  22  Hun, 
297.) 

5.  One  who  has  personal  knowledge 
of  the  facts  of  a  case  may  give  his 
opinion  as  an  expert,  but  he  can- 
not give  such  opinion  when  he 
possesses  no    knowledge  of  the 
facts  except  such  as  he  derives 
from  having  heard  the  testimony 
of  other  witnesses.    (Id.) 

6.  Where  a  witness,  offered  as  an 
expert,  has  not  personal  knowl- 


edge as  to  the  facts,  he  can  only 
testify  in  answer  to  hypothetical 
questions  which  assume  the  exist- 
ence of  the  facts  claimed  by  the 
party  conducting  the  examination 
to  have  been  proved.  (Id.) 

7.  The  fact  that  one  issue  existed  in 
the  case,  which  might  have  been 
decided  in  favor  of  the  successful 
party,  does  not  justify  the  appel- 
late court  in  disregarding  errors 
in  the  admission  of  testimony 
bearing  upon  a  different  issue, 
and  holding  that  the  evidence  so 
admitted  was  harmless.  (Id.) 


WRIT  OF  PROHIBITION. 

1.  The  statute  permitting  summary 
proceedings  founded  upon  an  ex- 
ecution sale,  affords  the  vendee  of 
real  estate    a   summary  remedy 
against  the  judgment  debtor  in 
possession.     It  was  not  intended 
to  extend  the  remedy  to  those  in 
possession   under   the  judgment 
debtor  or  his  legal  representatives. 
(The  People  ex  rel.   Higgins,  agt. 
Me  Adam,  ante,  139.) 

2.  Where  the  admitted  facts  take 
the  litigation  without  the  opera- 
tion of  the    statute   and,   conse- 
quently, without  the  jurisdiction 
of  the  court,  a  writ  of  prohibition 
is  the  proper  remedy  (Affirming 
8.  0.,  59  How.,  442).    (Id.) 
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Purchaser  of  attached  property 
may  move  to  vacate  —  where 
motion  is  made  upon  the  pa- 
pers on  which  warrant  is 
granted,  plaintiff  cannot  put 
in  additional  affidavits  in  sup- 
port of  —  An  affidavit  is  insuf- 
ficient which  fails  to  state  that 
plaintiff  is  entitled  to  recover 
the  sum  stated  over  and  above 
all  counter-claims  known  to 
him 
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Section  537  —  practice  as  to  a 
demurrer,  answer  or  reply 
which  is  frivolous. . .  , .  200 


Sections  559-812  —  both  sureties 
in  an  order  of  arrest  must 
make  affidavit  of  justification, 
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Section  3267  —  affidavit  respect- 
ing disbursements  ...........  288 

Section  3271  —  when  a  plaintiff 
suing  executors  will  be  re- 
quired to  file  security  for  costs 
under  this  section  ...........  301 


Section  3307,  subdivision  4  — 
under  this  subdivision  the 
sheriff  is  entitled  to  three  term 
fees  after  that  Code  took  ef- 
fect, although  he  had  previ- 
ously received  three  term  fees, 


76 


COMPLAINT. 

Which  is  to  control  —  a  recital 
of  facts  which  tends  inevita- 
bly to  raise  one  presumption 
both  of  fact  and  of  law,  or  a 
general  allegation  which  is  in 
conflict  with  such  recital.  ... 


98 


Insufficiency  of,  in  action  for 
slander  ....................  316 


COMPOSITION  AGREEMENT. 

Effect  of  a  secret  agreement  to 
pay  one  of  the  creditors  more 
than  his  pro  rata  share 116 


COMPTROLLER  OF  STATE. 

His  duties  under  the  acts  of  1873 
and  1879,  as  to  bill  for  services 


PAGE. 

of  appraiser,  appointed  by  su- 
perintendent of  insurance  de- 
partment, which  bill  has  been 
approved  by  said  superin- 
tendent    258 


CONTEMPT. 

Basis  for  imposition  of  fine. . . .  180 

CONSTITUTIONAL   LAW. 

Chapter  604,  Laws  of  1874,  pro- 
viding for  the  surveying,  lay- 
ing out  and  monumenting 
certain  portions  of  the  city 
and  county  of  New  York  not 
unconstitutional 290 

What  is  a  local  bill  within  the 
meaning  of  section  18,  article 
3  of  the  Constitution 324 

The  statute  (Laws  of  1876,  chap- 
ter 187)  granting  to  the  Atlan- 
tic Avenue  Railroad  Company 
of  Brooklyn,  and  the  Long 
Island  Railroad  Company  as 
lessee,  the  right  to  use  steam 
power,  is  not  unconstitutional,  395 

CORPORATION. 

A  stockholder  has  no  right  to 
bring  suit  to  wind  up  the 
business,  or  have  a  receiver 
appointed 280 

COSTS. 

Plaintiff  residing  in  another 
county  required  to  file  secu- 
rity for 137 

When  security  for,  will  be  re- 
quired, under  section  3271  of 
the  Code  of  Civil  Procedure, 
of  a  plaintiff  suing  executors,  301 

Upon  demurrer  —  interlocutory 
costs  upon  issue  of  law 288 
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On  appeal  from  surrogate's 
court  —  when  proper  that  in- 
fant respondents  should  ap- 
pear by  different  attorney 
than  adults  and  tax  separate 
bill  of  costs 255 

On  appeal,  to  be  given  to  the 
party  ultimately  successful. .  436 

What  to  be  taxed  under  the 
provisions  of  section  3251  of 
the  Code  of  Civil  Procedure 
for  each  witness  examined 
before  trial 490 


D. 

DEED  OF  SETTLEMENT. 

In  consideration  of  a  wife's  re- 
linquishment  of  her  dower 
right  in  real  estate  —  release 
of  wife's  claims  of  dower 
good  consideration  to  sustain 
the  trust — assignment  of  hus- 
band's interest  in  his  lifetime, 
is  a  breach  of 385 


DEMURRER. 

Bill  in  equity  to  dissolve  part- 
nership, and  to  adjudge  void 
certain  attachments  issued  by 
creditors  of  the  firm  is  de- 
murrable  by  said  creditors. . .  134 


DISCONTINUANCE. 

When   motion   to   discontinue 
action  should  not  be  granted,  308 


DISCHARGE. 

Upon  application  of  a  party  to 
be  discharged  from  imprison- 
ment, what  must  be  proved 
to  justify  the  court  in  deny- 
ing the  discharge 314 


DISTRICT  COURTS. 

PAGE. 

Jurisdiction  of  justice  in  sum- 
mary proceedings  to  remove 
tenant  where  premises  are 
not  within  his  district 102 

Justices  of,  no  jurisdiction  to 
remove  tenant  where  prem- 
ises are  not  within  his  dis- 
trict —  but  the  proceedings 
will  not  be  held  void  for 
want  of  jurisdiction  where 
the  tenant  does  not  appear 
and  object 372 


DIVORCE. 

What  necessary  to  sustain  action 
for,  on  the  ground  of  cruel 
and  inhuman  treatment f51 

Effect  of  marriage  contracted 
in  another  state,  when  forbid- 
den by  a  judgment  of  divorce 
of  a  court  of  this  state 295 


DOWER. 

Release  of  wife's  claim  of,  good 
consideration  to  sustain  deed 
of  settlement  made  in  con- 
sideration of  such  relinquish- 
ment 385 


E.. 

ESTOPPEL. 

When  judgment  in  justice  court, 
in  an  action  for  trespass  upon 
land,  is  a  bar  to  an  action  in 
supreme  court  to  recover 
possession  of  the  same  land,  105 

EXECUTORS. 

Power  of,  to  dedicate  to  public 
use  that  portion  of  land  of 
testator  within  the  line  of  a 
proposed  street 264 


VouLX 
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Accounting  by  —  improper  in- 
vestment of  trust  funds  — 
personal  liability  for  acts  of 
agent  —  also  to  account  for 
commissions  made  on  loans,  217 

Right  to  call  his  co-executor  to 
account  in  a  suit  in  equity. 
Foreign  executors  amenable 
to  like  authority 511 


EXECUTOR  OR  ADMINISTRA- 
TOR. 

Remedies  of  a  creditor  upon  the 
bond  or  other  obligation  of  the 
intestate  or  testator  secured 
by  a  mortgagor 71 


EXECUTOR   AND    TESTA- 
MENTARY TRUSTEE. 

Power  of  surrogate  to  remove 
trustee  for  dishonesty  —  what 
is  evidence  of  improvidence 
and  dishonesty 234 


EXAMINATION    OF    PARTIES 
BEFORE  TRIAL. 

In  action  for  damages  for  per- 
sonal injuries,  under  what  cir- 
cumstances defendant  may 
examine  plaintiff 143 

When  application  will  be  de- 
nied   143 

What  must  be  shown  to  entitle 
a  party  to  examine  his  adver- 
sary    149 

Requisites  of  an  affidavit  on 
which  an  application  is  made 
for  the  examination  of  wit- 
nesses, where  no  action  is 
pending 154 


F. 

FORCIBLE   ENTRY   AND  DE- 
TAINER. 

PAGE. 

Proceedings  under  the  Code  of 
Civil  Procedure  —  the  ques- 
tions to  be  litigated  therein . .  439 


FOREIGN  CORPORATIONS. 

What  is  sufficient  service  of 
summons  to  commence  suit 
against 419 


H. 

HABEAS  CORPUS. 
Custody  of  children  —  rules  as 


to 


194 


HUSBAND  AND  WIFE. 

When  wife    not  a    competent 
witness  against  her  husband,     17 


I. 


INDICTMENT. 

On  a  motion  to  quash  for  irregu- 
larity a  grand  juror  may  be 
examined  —  when  defendant 
may  move  before  plea  to 
quash  —  when  fact  in  the 
moving  affidavit  may  be  al- 
leged on  information  and  be- 
lief —  effect  of  —  when  will 
be  quashed  —  right  of  a  de- 
fendant in,  to  a  list  of  the 
witnesses  and  copy  of  the 
testimony  before  the  grand 
jury 17 
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INJUNCTION. 

PAGE. 

Rights  of  trades  unions  —  when 
injunction  will  not  be  granted 
against — the  court  cannot  go 
beyond  preventing  breaches 
of  the  peace 168 


IMPROPER  JOINDER. 
Of  causes  of  action 432 

Of  causes  of  action  —  all 
causes  of  action  united  must 
affect  all  the  parties  to  the  ac- 
tion   477 


INSOLVENT  LIFE  INSUR- 
ANCE COMPANY. 

Practice  on  motion  to  confirm 
actuary's  report  —  power  of 
the  court  over  same  —  chap- 
ter 902,  Laws  1869,  as  amend- 
ed by  Laws  of  1880. 57 

Practice  as  to  winding  up  — 
duty  of  attorney-general  un- 
der section  430  of  the  Code 
of  Civil  Procedure . . . '. 82 


INTEREST. 

Effect  of  change  of  statute  in . 
relation  to,  upon  a  contract 
which    has   matured   before 
such  change 9 

In  action  for  work  and  labor 
done  and  materials  furnished, 
from  what  time  to  be  allowed ; 
is  a  demand  necessary  to  en- 
title plaintiff  to  interest  from 
time  of  completion  and  ac- 
ceptance of  job 187 


INTERPLEADER. 

When  motion  for,  should  not  be 
granted 67 


JOINT 


J. 

AND    SEVERAL 
BILITY. 


LIA- 


Former  common  law  rule  as  to, 
changed  by  Code  of  Civil 
Procedure,  section  1204 498 


JURISDICTION. 

Of  supreme  court  to  compel  a 
defendant  to  convey  lands 
which  are  beyond  its  jurisdic- 
tion—  i.  e.,  lands  situated  in 
the  Province  of  Canada 200 


JUSTICES'  COURTS. 

Litigating  the  question  of  pos- 
session is  not  trying  the  title, 
but  is  an  issue  which  can  be 
tried  and  determined  in  jus- 
tices' court 105 


L. 

LANDLORD  AND  TENANT. 

The  terms  construed  —  lease- 
hold estates  defined  —  judg- 
ment liens  thereon 444 


M. 

MANDAMUS. 

Will  lie  against  the  comptroller 
of  New  York  to  compel  the 
audit  of  the  vouchers  of  the 
trustees  of  the  college  of  the 
city  of  New  York 330 


MARRIAGE. 

Validity  of—  effect  of  marriage 
sqlemnized  in   another  state 
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FAftX. 

when  forbidden  by  a  judg- 
ment of  a  court  of  this  state — 
under  what  circumstances 
such  marriage  will  not  bo 
annulled 61 

Prohibition  in  divorce  decrees — 
Laws  of  1879,  chapter  321, 
section  49  —  rights  under, 
saved  by  repealing  act  of  1880,  206 

Foreign  marriage  in  evasion  of 
domestic  divorce  —  effect  of, 
if  contracted  in  another  state 
when  forbidden  by  a  judg- 
ment of  divorce  of  a  court  of 
this  state 295 


.     MARRIED  WOMEN. 

Power  to  charge  their  separate 
estate 480 


MASTER  AND  SERVANT. 

Up  to  what  time  damages  are 
recoverable  in  action  by  em- 
ploye discharged  without 
cause 166 


MORTGAGE. 

Decree  of  sale  permitting  pur- 
chaser to  retain  out  of  pur- 
chase-money the  amount  of 
taxes  —  when  motion  to  de- 
duct amount  from  judgment 
for  deficiency  should  be 
made  —  party  assuming  pay- 
ment of  bond  and  mortgage 
becomes  principal  debtor  and 
is  bound  to  see  that  taxes  are 
paid 438 


MORTGAGE  FORECLOSURE. 

When  motion  by  plaintiffs  for 
judgment  upon  an  affidavit 
of.regularity,  under  Rule  63, 
will  be  denied 103 


N.  > 

NEGLIGENCE. 

PAGE. 

The  owner  of  a  cargo  in  a  barge 
may  recover  for  a  loss  against 
the  owners  of  the  steamboat 
towing  the  barge  for  negli- 
gence, although  there  is  no 
privity  of  contract  —  unsea- 
worthiness of  the  barge  not 
necessarily  a  defense  to  the 
action,  nor  overloading 327 

A  parent  is  not  liable  for  the 
trespasses  or  negligence  of  an 
infant  child 450 


NEW  YORK  (CITY  OF). 


Removal  of  clerks  from  the  pub- 
lic service  —  when  notice  of 
the  cause,  and  an  opportunity 
to  explain,  is  not  necessary. . 


130 


Practice  in  street  opening  mat- 
ters in 290 

Powers  of  trustees  of  New  York 
college  —  their  vouchers  con- 
clusive on  the  comptroller  of 
the  city  —  finance  department 
will  be  compelled  by  manda- 
mus to  audit  them 330 

Police  board  —  their  power  as 
to  dismissal  of  a  member  of 
the  force 377 

Attendants  or  officers  of  the 
supreme  court,  how  appointed, 
effect  of  act  (Laws  of  1872, 
chapter  438),  on  officers  then 
holding  office 483 


NEW  YORK  STOCK 
EXCHANGE. 

Seat  therein  is  property  and  may 
be  applied  to  satisfy  a  judg- 
ment against  its  owner 436 
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OFFICE  AND  OFFICER. 


What  acts  and  promises  of  a 
candidate  for  office  will  in- 
validate his  right  thereto  — 
office  not  necessarily  to  be 
given  to  the  qualified  person 
having  the  next  highest  num- 
ber of  votes 457 


OFFICIAL  SEA.RCH. 

Liability  of  register  of  New 
York  for  neglect  or  error  in 
making  and  returning 122 


P. 

PARENT  AND  CHILD. 

Parent  not  liable  for  trespasses 
or  negligence,  of  an  infant 
child 450 


PARTNERSHIPS. 

Use  of  the  words  "&  Co.," 
when  representing  the  wife, 
not  a  violation  of  the  statute,  163 


PARTY-WALL. 

Rights  of  adjacent  owners  as  to 
effect  of  oral  statements  and 
promises  made  by  a  vendor 
during  negotiations  for  the 
sale  and  purchase  of  real  es- 
tate as  to  the  use  to  which  he 
would  devote  his  remaining 
and  adjoining  property  in  the 
future 379 


PRACTICE. 

Action  against    directors,  &c., 
of  a  corporation  for  miscon- 


duct—  by  whom  action  to  be 
brought — power  of  the  court 
to  appoint  a  receiver 

In  criminal  cases  —  on  a  motion 
to  quash  an  indictment  for  ir- 
regularity when  a  grand  juror 
may  be  examined  —  when  de 
fendant  may  move  before 
plea  to  quash  —  when  facts  in 
the  moving  affidavit  may  be 
alleged  on  information  and 
belief  —  effect  of  —  when  in- 
dictment will  be  quashed  — 
right  of  a  defendant  in  an  in- 
dictment to  a  list  of  the  wit- 
nesses and  copy  of  the  testi- 
mony before  the  grand  jury, 


17 


Under  Laws  of  1869  and  1880, 
as  to  insolvent  life  insurance 
companies  —  motion  to  con- 
firm actuary's  report  —  power 
of  the  court  over  same 57 

As  to  winding  up  insolvent  in- 
surance companies  —  duty  of 
attorney-general  under  section 
430  of  the  Code  of  Civil  Pro- 
cedure    82 

Answer  —  extension  of  time  — 
when  time  to  answer  would 
have  expired  in  five  days; 
effect  of  stipulation  extending 
time  twenty  days 141 

As  to  frivolous  answer 200 

How  and  when  questions  of 
regularity  to  be  raised  —  claim 
to  a  right  to  a  trial  by  jury 
when  to  be  made 334 

In  street  opening  matters  in 
New  York  city 290 


PARTIES. 

In  an  action  by  an  executor 
against  his  coexecutor  for  an 
accounting,  the  widow  and 
devisees  are  not  necessary 
parties 511 
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PRINCIPAL  AND  AGENT. 


Extension  of  mortgage  debt  by 
agent  —  when  unauthorized. .     18 

Extension  of   mortgage    debt, 
when  authorized 157 


POLICE  BOARD. 

Of  the  city  of  New  York,  their 
power  as  to  dismissal  of  a 
member  of  the  force 377 


PROMISSORY  NOTE. 

Given  under  a  secret  agreement 
to  pay  one  of  the  creditors 
more  than  his  pro  rain,  share, 
to  induce  him  to  unite  in  a 
composition,  cannot  be  en- 
forced   116 


PROOF. 

If  there  exists  a  latent  ambiguity 
as  to  the  subject-matter  of  the 
devise  in  a  will,  extrinsic 
proof  may  be  resorted  to. ...  422 


R. 

RAILROADS. 

Right  of  company  to  limit  time 
in  which  ticket  shall  be  used 
— how  far  passengers  bound 
by  such  limitation 382 

Right  of  Atlantic  Railroad  Com- 
pany of  Brooklyn,  to  use 
steam  power  upon  Atlantic 
avenue,  Brooklyn 395 


RECEIVER. 

In  supplementary  proceedings 
may  employ  an  attorney  of 
judgment  creditors 79 


Jurisdiction  and  power  of  coun- 
ty judge  as  to  appointment  of, 
in  supplementary  proceedings,  180 

Stockholder  of  a  corporation  no 
right  to  bring  suit  to  wind  up 
the  business  or  have  a  re- 
ceiver appointed 280 

In  supplementary  proceedings 
—  payment  of  judgment  by 
debtor  does  not  ipso  facto  dis- 
charge the  receiver 375 


REFEREE. 

When  order  of  reference  made 
upon  consent,  will  be  vacated 
and  a  new  referee  substituted,  299 


REGISTER  OF  NEW  YORK. 

Liability  of,  for  neglect  or  error 
in  making  and  returning  an 
official  search 122 


REFERENCE. 

When  order  of.  made  upon  con- 
sent, will  be  vacated  and  a 
new  referee  substituted. . .  .  299 


REMOVAL  OF  CAUSE. 

How  amount  in  dispute  determ- 
ined —  counter-claim  must  be 
considered 45 

From  state  to  United  States 
courts  —  U.  3.  Statutes,  chap- 
ter 137  of  1875  —  when  motion 
too  late  —  all  the  defendants 
or  att  the  plaintiffs  must  be 
citizens  of  different  states. . . .  451 


REPLEVIN. 

Effect  of  section   1736  of   the 
Code  of  Civil  Procedure  on 


NEW  YORK  PRACTICE  REPORTS. 


679 


Index. 


action  of,  where  one  of  the 
parties  have  died  pending  the 
action 310 


REPLY. 

When  denial  upon  information 
and  belief  is  insufficient 178 


RULE  2. 

The  order  of  arrest  and  the  un- 
dertaking upon  which  it  was 
founded,  must  be  indorsed 
with  the  office  address  or 
place  of  business  of  plaintiff's 
attorney 


73 


RULE  25. 

The  moving  affidavit  on  which 
to  base  application  for  order 
of  arrest,  should  state  whether 
any  previous  application  had 
been  made  for  such  an  order, 


73 


RULE  63. 

In  action  for  foreclosure  of 
mortgage  —  when  motion  by 
plaintiffs  for  judgment  upon 
an  affidavit  of  regularity 
under  this  rule  will  be  denied,  103 


s. 

SHERIFF. 

Who  under  execution  has  sold 
property  as  belonging  to  de- 
fendant, when  called  upon  to 
account,  what  he  may  allege,  74 

When  liable  to  an  action  by  the 
real  owners  of  personal  prop- 
erty for  levying  upon  the 
same  on  an  execution  against 


a  person  in  whose  possession 
the  property  is,  under  an 
agreement  and  by  permission 
01  the  real  owners  —  such  ac- 
tion cannot  be  maintained 
without  a  demand 802 

Liability  of  outgoing  sheriff, 
for  failure  to  deliver  prisoner 
to  his  successor 506 

Entitled  to  his  poundage  for 
taking  a  defendant  into  cus- 
tody on  an  execution  against 
the  person,  although  the  exe- 
cution be  not  paid 516 


SHERIFF'S  FEES. 

How  much  sheriff  entitled  to  as 
term  fees. .,  76 


SHIPPING. 

Shipowner's  liability  for  loss  — 
act  of  congress  1851  —  limita- 
tion of  liability  , 510 


SLANDER. 

Insufficiency  of,  complaint  in 
action  for 316 


STATUTE  OF  LIMITATION. 

The  three  years'  statute  of  lim- 
itation prescribed  by  section 
383  of  the  Code  of  Civil  Pro- 
cedure applies  to  an  action 
against  a  sheriff  for  the  non- 
payment of  money  collected 
upon  an  execution,  and  not 
the  one  year  limitation  pre- 
scribed by  section  385 74 


STREET  OPENINGS. 

In  New  York  city — dedication — 
boundaries  —  power  of  execu- 
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tors  to    dedicate  —  excessive 
awards 264 


SUMMARY  PROCEEDINGS. 

District  court  justice  no  jurisdic- 
tion to  remove  tenant  where 
premises  are  not  within  his 
district  —  tennant  must  ap- 
pear and  object 372 

Under  the  statute  founded  on  an 
execution  sale,  against  whom 
may  be  maintained 444 

Jurisdiction  of  district  court 
justice  to  remove  tenant  where 
premises  are  not  within  his 
district 102 

The  statute  permitting  such  pro- 
ceedings founded  upon  an  exe- 
cution sale,  affords  the  vendee 
of  real  estate  a  summary 
remedy  against  the  judgment 
debtor  in  possession,  but  was 
not  intended  to  extend  the 
remedy  to  those  in  possession 
under  the  judgment  debtor, 
or  his  legal  representatives. . .  139 


SUPPLEMENTARY   PROCEED- 
INGS. 

Receiver  may  employ  an  attor- 
ney of  judgment  creditor. ...  79 

When  and  how  receiver  to  be 
appointed 161 

Jurisdiction  and  power  of  coun- 
ty judge  as  to  appointment  of 
receiver  in 180 


SURROGATE'S  COURT. 

On  appeal  from,  what  costs  to 
be  allowed 255 


SURVIVOR. 

PASS. 

Effect  of  section  1736  of  the 
Code  of  Civil  Procedure  on 
action  of  replevin  where  one 
of  the  parties  have  died  pend- 
ing the  action 310 


T. 

TRADES  UNION. 

Rights  of  —  when  injunction 
against,  will  not  be  granted  — 
the  court  cannot  go  beyond 
preventing  breaches  of  the 
peace 168 


TRUST  ESTATE. 

Created  by  will  which  provides 
for  accumulations  for  benefit 
of  adults  as  well  as  minors  is 
void  —  effect  where  annuity 
to  widow  is  also  charged  upon 
real  estate  —  after-born  child,  106 


Y. 

VENDOR  AND  VENDEE. 

Effect  of  oral  statements  made 
by  a  vendor  during  negotia- 
tions for  the  sale  and  purchase 
of  real  estate  as  to  the  use  to 
which  he  would  devote  his 
remaining  and  adjoining  prop- 
erty in  the  future 339 


VENUE. 

Where  place  of  trial  has  been 
changed  on  application  of  a 
co-defendant,  and  acquiesced 
in  by  the  other  defendant, 
under  what  circumstances  it 
will  be  retransf  erred  on  appli- 
cation of  other  defendant. ...  208 
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An  artificial  being,  the  same  as 
a  natural  one,  must  object  at 
the  proper  time,  or  be  fore- 
closed from  making  any  ob- 
jection    82 


WILL. 

Effect  of  legacy  left  by,  not 
making  it  a  charge  upon  the 
real  estate '. .  185 

Trust  created  by,  which  pro- 
vides for  accumulations  for 
benefit  of  adults  as  well  as 
minors  is  void  —  effect  where 
annuity  to  widow  is  also 
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charged   upon  real  estate — 
after-born  child 196 

Effect  of  a  devise  of  real  estate 
to  wife  for  life,  and  direction 
that  upon  her  death  it  be  sold 
and  distributed  among  his 
children  or  their  legal  repre- 
sentatives—  who  to  be  in- 
cluded in  the  distribution. ...  311 

Construction  of 432 


Is  the  proper  remedy  where  in 
summary  proceedings  the 
magistrate  is  without  juris- 
diction upon  the  facts  set  out 
in  the  affidavit  upon  which 
the  application  is  based 139 
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ERRATA, 


In  the  case  of  Havemeyer  agt.  Fuller  (ante,  page  316),  in  the  fifth  para- 
graph of  head  note,  first  line,  after  the  word  "  colloquium,"  read  "  and 
the  want  of  a  colloquium."  On  page  820,  seventh  line  from  bottom,  after 
the  word  "  colloquium,"  read  "  and  the  want  of  a  colloquium."  On  page 
821,  thirteenth  line  from  bottom,  in  place  of  the  word  "influence"  read 
'  'reference  to";  fourth  line  from  bottom,  same  page,  after  the  word  "  name  " 
should  be  &  period,  and  the  word  "so"  in  same  line  should  commence  a 
sentence.  On  page  322  transpose  "In  re  Hartley  agt.  Herring,  3  Term  Hep., 
133,"  from  second  paragraph  to  commencement  of  third  paragraph. 

In  the  case  of  Hasten  agt.  Olcott  (ante,  page  105),  it  is  just  to  Judge 
WESTBBOOK,  to  say  that  his  opinion  was  an  oral  and  not  a  written  and 
prepared  one. 
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